Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  general ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  diflicult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parlies,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  plus  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  b<x>k  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  il  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  hooks  while  helping  authors  ami  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  text  of  this  book  on  I  lie  web 
at|http  :  //books  .  qooqle  .  com/| 


I 


I 


K- 


v^. 


Jiyy 

L.LN/ 


J 


1} 


THE 


INSOLVENCY  LAW  OF  VICTORIA 


m 


THE 


INSOLVENCY  LAW 


OF 

& 


VIOTOEIA 


COMPRISING 


AN    EXPOSITION   OF  THE  LAW  AND  PRACTICE    RELATING   TO    INSOLVENCY   AND   DEEDS   OF  ARRANGE- 
MENT    IN     THE    COLONY    OF    VICTORIA,     INCLUDING     THE     INSOLVENCY     ACT     1890,    THE 
INSOLVENCY     ACT     1897,     THE     INSOLVENCY     ACT     1898,     THE     RULES     OF     THE 
SUPREME    COURT     1884    (INSOLVENCY),    THE    RULES     UNDER    PARTS    VL 
AND    VIII.  OF  THE   INSOLVENCY   ACT    1897,  AND   THE  - 

INSOLVENCY   RULES    1898.  -         : 


By 


*•...,••     *  *  * 


*     •  s 


YVJLO, 


W.    H.    LEWIS, 

A  Solicitor,  dmc,  of  the  Supremttourt  of  the  Colony  of  V{cto?ig>.    *»»» 


j*  - 


6 


»• 


*  .  Melbourne : 

CHARLES  F.  MAXWELL  (G.  PARTRIDGE  &  CO.),  LAW  BOOKSELLERS  &  PUBLISHERS, 

458  CHANCERY  LANE. 
London  :    SWEET  &  MAXWELL.  LIMITED. 

1899. 


•  •  •  •  • 

•  •  • 

•  *  • 


»  •  rf  •  • 
•     •     • 


•;.: 


••  •  •• 

•  •  • 

•  •  • 

•  •  • 


•  •  •  •  i 


i  •   »  k 
>  •  •  * 


UBl-i'ir,     .',/     /./-/ 

$7 Art*  J  • .  .    ;    UNlVER&ITTh 

LA  I*  aft;  .>•;  /r'\/*7: 


•  •• 


•  • 


It  ha 
the  t 

soarc 

toria 
ehap 

Part 
is  pi 
witl 
vein 


seel 
end 

1« 
air 

mi 
0 
ti 
I 
I 
e 
\ 


•  • » • 

•  •  •  • 


•  -  ■  • 

•  • 
•••• 
« •  •  •• 

•  •  _ 


PEE FACE. 


♦  ♦♦ 


It  has  been  the  desire  of  the  writer  of  this  work  to  embrace  in 
the  text  the  law  and  practice  of  Insolvency  drawn  from  the 
sources  of  the  Statutes,  Rules  and  reported  decisions  of  the  Vic- 
torian and  English  Courts.  The  text  is  divided  into  eleven 
chapters,  based  as  nearly  as  possible  on  the  eleven  Divisions  or 
Parts  of  the  Act  of  1890.  Chapter  II.,  "  Practice,"  only  delates,  it 
is  proper  to  mention,  to  matters  of  practice  which  are  not  dealt 
with  elsewhere  in  the  text.  The  Appendix  comprises  the  Insol- 
vency Acts,  and  the  Rules  of  the  Supreme  and  Insolvency  Courts 
and  forms  up  to  date,  the  pages  where  the  subject  matter  of  each 
section  or  rule  is  dealt  with  in  the  text  being  given  in  figures  at  the 
end  of  each  section  or  rule.  The  repealed  sections  of  the  Act  of 
1890  are  printed  in  italics,  and  the  other  sections  of  such  Act 
amended  or  affected  by  the  Act  of  1897  are  marked  as  the  case 
may  be  in  the  margin  opposite  to  such  particular  sections. 
Comparisons,  where  necessary,  have  been  made  throughout  the 
text  to  the  English  and  other  sources  whence  the  sections  of  the 
Acts  of  1890  and  1897  have  been  derived,  but  in  the  case  of  the 
Rules  the  comparisons  appear  in  the  margin  either  opposite  to 
each  rule  or  at  the  head  of  a  group.  The  writer  has  to  express 
his  sincere  thanks  to  Mr.  P.  R.  Cotes,  a  Barrister  and  Solicitor  of 
the  Supreme  Court,  for  much  valuable  assistance  rendered  in  the 
course  of  the  preparation  of  this  volume. 

W.  H.  LEWIS. 
Melbourne, 

October,  1899. 
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Page  2*23. — Add  to  note  {q),  as  to  meaning  of  void,  the  case  of  Simson  v.  Mitchell, 
5  W.W.  &  a'B.  (L.),  at  p.  119. 

,,    365. — Add  to  note  (p),  as  to  medical  or  personal  examination  of  insolvent, 
the  case  of  Board  of  Trade  v.  Block,  13  Appeal  Cases,  570. 


The  following  cases  have  been  reported  while  the  text  was  passing  through  the 
press: — 

S.  37,  Act  of  1890—      When  the  object  is  to  go  behind  a  judgment  for  the  purpose 
Going  behind  jxtdgment  J  8  ,  ^^ 

—False  return— Costs,     of  showing  that  the  petitioning  creditor's  debt  is  a  partnership 

one  the  Court  will  not  allow  the  respondent  to  do  so,  though 
it  is  open  to  him  to  go  behind  the  judgment  to  show  that  it 
was  the  result  of  collusion.  Where  the  respondent  told  the 
sheriff's  officer — "I  have  got  land  at  Benambra  which  you  can 
levy  on  if  you  please.  It  is  not  mortgaged,"  and  the  sheriff's 
officer  made  a  return  that  the  respondent  had  no  real  or  per- 
sonal estate  whereof  the  money  required  to  be  levied  or  any 
part  of  it  could  be  satisfied,  on  the  respondent's  statement 
being  proved  to  be  correct,  the  return  was  held  to  be  false, 
and  the  order  nut  discharged  without  costs,  as  the  fault  was 
that  of  the  sheriff's  officer,  and  not  that  of  the  petitioning 
creditor.  In  re  Rylah,  ex  parte  The  Colonial  Bank  of  Aus- 
tralia Limited,  24  V.L.R.,  844  ;  20  A.L.T.,  277  ;  5  A.L.R., 
122.     Vide  text,  at  pp.  98,  99,  126  to  130,  and  56,  57. 

S.  37  (6),  Act  of  1890,      A  debtor's  summons  on  which  the  name  and  address  of  the 
F^artn  6.       ~~    ppen^%x  solicitor  appears  on  its  back  is  sufficient  compliance  with  the 

Insolvency  Rules.  An  equitably  assigned  debt  is  a  good  peti. 
tioning  debt  although  no  notice  of  the  assignment  has  been 
given  to  the  debtor.  In  re  Morrumy,  20  A.L.T.,  279.  Vide 
text,  at  pp.  85,  120  to  125. 

Proof  of  debt— Wager-      A  contract  for  the  sale  or  purchase  of  stocks  and  shares 
tnffm  which  is  in  effect  a  bargain  for  differences  only  is  a  contract 

by  way  of  gaming  or  wagering  within  s.  18  of  the  Gaming  Act 
1845,  and  proof  cannot  be  made.  Vide  text,  at  p.  280,  and  s. 
72,  Police.  Offences  Act  1890.  In  re  Gieve,  ex  parte  Trustee,  6 
Manson,  136 ;  (1899)  1  Q.6.,  794. 
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Proof  of  debt— Dam-  Damages  obtained  by  a  petitioner  in  a  divorce  suit  against 
ages  recovered  in  divorce 

twit— Marriage  Act  1890,  the  co-respondent  which  are  subject  to  any  order  of  the  Court 
ss  93  94 

'  •  appropriating  them  to  any  particular  purpose  are  a  debt  or 

liability  which  is  provable  in  the  bankruptcy  of  the  co- 
respondent, though  under  the  Act  they  are  not  a  debt  which 
will  support  a  bankruptcy  petition.  In  re  Oy  Gorman,  ex  parte 
Bale,  6  Manson,  204;  (1899)  2  Q.B.,  62. 

Proof  of  Debt— Bills  of  Although  under  ordinary  circumstances  a  creditor  may,  in 
ments  Act  isstoy-Valua-  proving,  lump  together  his  debts  and  securities,  yet  a  holder 
turn  and  Consolidation.    of  two  biUs  of  exchange)  proving  in  the  bankruptcy  of  the 

last  indorser  for  the  aggregate  sum  of  the  two  amounts  secured 
by  the  bills,  cannot,  where  the  bills  are  drawn  and  accepted 
by  different  persons,  retain  a  surplus  over  twenty  shillings  in 
the  pound  obtained  by  proving  against  the  estates  of  the 
drawer,  acceptor,  prior  indorsers  and  the  last  indorser  of  the 
one  bill,  and  attribute  it  to  a  deficiency  on  the  other  bill ;  but 
the  bills,  for  the  purposes  of  proof,  must  be  treated  as  constitut- 
ing distinct  transactions,  and  the  surplus  of  the  one  bill  must 
be  brought  into  account  without  regard  to  the  deficiency  of  the 
other  bill.  Inasmuch  as  drawers,  acceptors,  and  prior  indorsers 
are  liable  to  indemnify  the  subsequent  indorser,  the  dividends 
paid  by  their  estates  are  paid  out  of  the  assets  of  the  subsequent 
indorser,  and  his  estate  is  therefore  entitled  to  have  the  surplus 
which  has  been  paid  on  one  of  the  bills  (not  exceeding  the 
amount  of  such  surplus  paid  by  his  estate)  paid  to  it,  and  the 
overpaid  bill  handed  over  to  his  trustee.  In  re  Morris,  James 
v.  London  and  County  Banking  Co.,  6  Manson,  178  ;  (1899)  1 
Ch.,  485.     Vide  text,  pp.  293  to  297. 

Proof  of  Debt—Post-      As  a  further  instance  of  the  postponement  of  a  person 
ponement    of    Creditor  m  r  r 

under  ss.  6  and  7,  Pan-  proving  who  has  lent  money  on  terms  of  sharing  profits,  vide 


nership  Act  1891. 


In  re  Mown,  ex  parte  Bing,  6  Manson,   169  ;  (1899)  1  Q.B., 
810.      Vide  text,  at  p.  303. 


me^^^IMt8A*a?ter  A  trustee  under  the  analogous  section  and  rules  of  the  Bank- 
Proof,  *  42,  Act  of  1S97,  rwptcy  Act  1883  cannot  recognise  the  title  of  an  assignee  of  a 
rr.  5  and  241. 

proof  to  a  dividend  declared  in  bankruptcy,  and  apparently 

the  assignee's  remedy  is  to  prove,  and  get  his  proof  substituted 

for  that  of  the  original  creditor,  the  assignor.    In  re  Frost  and 

Frost,  ex  parte  Official  Receiver,  6  Manson,  194  ;  (1899)  2  Q.B., 

50.     Vide  text  pp.  318,  319. 

1807*  atuf  Jtofrittfon  %     ^he  "S^ts  °*  execution  creditors  are  not  restricted  under 

riphts  cf  Creditors  under  the  analogous  sections  of  the  Bankruptcy  Act  1883,  ss.  45  and 
Execution,  s.  77,  Act  of  ~ 

1890.  .      125.     Haduck  v.  Clark,  6  Manson,  146  ;  (1899)  1  Q.B.,  699. 

Vide  text,  p.  94. 

^fter-acquired  Pro-  Where  an  undischarged  bankrupt,  who  is  a  solicitor,  assigns 
perty. 

for  value  taxed  costs  due  to  him,  his  trustee,  by  giving  notice 
of  his  claim  to  the  person  by  whom  such  costs  are  payable 
before  the  assignee,  acquires  priority  over  such  assignee.    In  re 
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Btall,  ex  parte  Official  Receiver,  6  Manson,  163  ;  (1899)  1  Q.B., 
688  ;  following  Mercer  v.  Vans  Colina,  4  Manson,  363.  Vide 
text,  pp.  213-217. 

Fraudulent      Prefer-      The  decision  of  the  Court  of  Appeal  in  the  case  of  New, 

Prance  and  Garrard's  Trustee  v.  Hunting,  (1897)  2  Q.B.,  19, 
has  been  affirmed  by  the  House  of  Lords.  Sharp  v.  Jackson, 
(1891)  A.C.,  419.     Vide  text,  at  p.  237. 

Voluntary  Settlement.      Where  a  donor  within  two  years  of  his  bankruptcy  gave  to 

the  donee  a  valuable  pearl  necklace  and  certain  furniture,  or 
money  to  be  expended  in  the  purchase  of  furniture,  with  an 
intention  that  such  property  should  be  retained  by  the  donee 
for  an  indeterminate  time,  but  without  imposing  any  restric- 
tion on  the  donee's  power  to  alienate  it,  the  transaction  was 
held  to  be  a  settlement  within  the  meaning  of  the  section.  In 
re  Tankard,  ex  parte  Official  Receiver,  6  Manson,  188 ;  (1899) 
2  Q.B.,  57.  In  re  Vansittart,  ex  parte  Brown,  (1893)  1  Q.B., 
181 ;  In  re  Player,  ex  parte  Harvey,  15  Q.B.D.,  682,  followed. 
Vide  text,  pp.  221,  222,  228. 

Ss.  17,  32, 66-72,  Aetof  The  effect  of  s.  17,  Act  of  1897,  is  to  practically  provide  for 
c-njkrmation  of  Trustee*  the  whole  business  of  the  appointment  and  confirmation  of  the 
rimcto<*?ntfe«*'« Ap-  appointment  of  trustees — not  their  appointment  only — and 

^u^u!nTbv0ffiCialAC'  8ub"s'  4  of  8*   17  makes  Jt  Plain  that  objections  to  the  con- 
firmation of  the  trustee  can  only  be  preferred  by  the  insolvent 

or  any  creditor  and  not  by  the  Official  Accountant,  and  the 

Official  Accountant  has  no  power  to  take  proceedings  against 

a  trustee  before  the  trustee's  appointment  has  been  confirmed. 

In  re  Bailey,  25  V.L.R.,  1  ;  21  A.L.T.,  58;  5  A.L.R.,  187. 

Vide  text,  pp.  170,  171  190. 

Districts  in  which  pro-  Ss.  36  and  51,  Act  of  1890,  mean  that  the  ordinary  and 
eeeding*  are  to  be  con-  .  . 

dueled— S*.  36 and  51,  Act  general  proceedings  connected  with  the  sequestration  of  estates 

OJUnal~Aeeountantas  to  shall  be  conducted  in  the  district  in  which  the  sequestration 
o^truSee^—i.  ^FacToS  tA^es  pi*06-  Mere  misconduct  on  the  part  of  an  assignee  is 
18B7«  not  part  of  the  proceedings  in  the  sequestration.     Disciplinary 

matters  may  be  dealt  with  outside  the  district,  and  proceed- 
ings by  the  Official  Accountant  under  s.  67,  Act  of  1897,  to 
deal  with  an  assignee  or  trustee  for  alleged  misconduct,  may 
be  taken  in  Melbourne  without  an  order  transferring  the 
proceedings.  In  re  White,  21  A.L.T.,  77;  5  A.L.R.,  225. 
Vide  text,  p.  190. 

Deed  of  Arrangement  Under  the  analogous  section  of  the  Deeds  of  Arrangement 
**Jor  benefit  of  ereditore  ,„„„  .    .A   ,         ,  ,    ,  ,     .  .      ,  ,      ,   . 

gen+raily'—S.  74,  Act  of  Act  1887,  s.  4,  it  has  been  held  that  whether  a  deed  is  one 

1907 

within  the  Act  is  a  question  of  fact  in  each  case,  and  where  a 
debtor  in  consideration  of  an  immediate  advance  of  £100  by 
one  of  two  trustees  assigned  all  his  personal  estate  to  the 
trustees  upon  trust  to  sell,  and  out  of  the  proceeds  in  the  first 
place  to  repay  the  £  100  to  the  advancing  trustee,  and  in  the 
second  to  discharge  the  debtor's  debts  and  liabilities,  and  in 
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the  third  to  hold  the  residue  in  trust  for  the  debtor's  daughter 
the  creditors  not  being  parties  to  the  deed,  though  it  was 
communicated  to  them,  it  was  held  that  the  primary  object 
of  the  deed  was  to  benefit  the  debtor  and  his  daughter,  and 
not  the  debtor's  creditors  generally,  and  therefore  the  deed 
was  not  within  the  Deeds  of  Arrangement  Act  1887,  and  con- 
sequently was  not  void  for  want  of  registration.  In  re  Hob- 
bins,  ex  parte  Official  Beceirtr,  6  Manson,  212,  and  at  p.  215. 
Vide  text,  pp.  440  to  450. 

Sts.  27  (3),  83,  115,  Act      The  bill  of  costs  of  a  barrister  and  solicitor  under  a  deed  of 
ment— Costs— Taxation,   arrangement  are  within  s.  27  (3),  Act  of  1897,  and  must  be 

taxed  by  the  chief  clerk  before  payment  thereof  is  allowed  in 
the  trustee's  accounts,  and  by  the  same  section  the  chief  clerk 
must  satisfy  himself  as  to  each  item  in  the  bill  as  well  as 
in  reference  to  the  whole  matter  that  the  employment  of  a 
barrister  and  solicitor  was  reasonable.  In  re  Cameron,  25 
V.L.R.,  59  ;  21  A.L.T.,  46  ;  5  A.L.R.,  171.    Vide  text,  p.  50. 


ERRATA. 


Page     12. — Ninth  line  from  bottom  of  page,  read  " seizure "  for  "sequestration." 
„      38.— Second  last  line,  read  "  Act  of  1890  "  instead  of  "  1898." 
„     100.— Note  (0,  read  "Act  of  1890"  instead  of  "1896." 
„     105.— Note  (0,  read  "rule  3"  instead  of  "31." 
„     171.— Note  (i9)t  read  "Act  of  1897  "  instead  of  "  1890." 
„     194. — Opposite  marginal  note  "  As  to  release,"  read  "Act  of  1890"  instead 

of  "1897." 
„    230.— In  fourteenth  line,  read  "Part  8,  Act  of  1897"  instead  of  "s.  8,  Act 

of  1897." 
„    424. — In  second  line,  read  "sequestration"  instead  of  "liquidation." 


INTBODUCTION. 


The  Imperial  Statutes,  4  Geo.  IV.  c.  96,  and  9  Geo.  IV.  c.  83, 
introduced  into  these  colonies  the  English  Bankruptcy  Law,  and 
the  first  local  enactment  affecting  the  district  now  known  as  Vic- 
toria was  the  Act  11  Geo.  IV.  No.  7,  passed  by  the  Legislature  of 
New  South  Wales.  That  Act  was  passed  to  make  provision  for  Early  acu. 
the  relief  of  insolvent  debtors,  and  for  an  equal  distribution  of 
their  estates  and  effects  among  their  creditors  under  certain 
restrictions.  It  provided  for  the  sequestration  of  an  insolvent 
debtor's  estate  where  process  had  been  issued  against  him.  Under 
such  Act  the  realization  of  the  estate  was  made  by  three  or  more 
creditors  chosen  by  the  majority,  or  by  some  other  fit  person 
approved  by  the  Court,  and  the  certificate  of  discharge  was 
granted  to  the  insolvent  on  the  consent  of  the  majority  of  his 
creditors.  The  Act  referred  to  expired  on  3rd  April,  1832,  when 
the  Statute  2  Will.  IV.  No.  11,  which  dealt  chiefly  with  relief  of 
debtors  detained  in  prison,  came  into  operation.  This  Act  was  of 
a  temporary  nature,  but  was  continued  by  the  Statutes  5  Will. 
IV.  No.  4,  and  6  Will.  IV.  No.  18,  and  with  slight  modifications  by 
the  Statutes  2  Vict.  No.  14,  and  4  Vict.  No.  24. 

These  Statutes  were  in  the  year  1841  repealed  by  a  very  com- 
prehensive measure,  5  Vict.  No.  17.  Its  object  was  to  make  pro- 
vision for  giving  relief  to  persons  who,  by  misfortune,  and  without 
the  guilt  of  fraud  or  dishonesty,  became  insolvent,  and  for  the 
due  collection,  administration  and  distribution  of  insolvent  estates, 
and  for  the  prevention  of  frauds  affecting  the  same.  It  gave  The  Act  5  vict. 
the  power  to  an  insolvent  debtor  to  voluntarily  petition  for  the 
sequestration  of  his  estate,  and  the  same  right  to  persons  vested 
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with  the  administration  of  estates  of  others  (a).     It  also  declared 
certain  acts  should  be  taken  to  be  acts  of  insolvency,  on  the  com- 
mission of  which  by  the  debtor  any  creditor  of  his  to  the  extent 
of  £50,  or  two  or  more  creditors  to  the  extent  of  £100,  could 
petition.    It  also  dealt  with  many   of   the  provisions  of  bank- 
ruptcy.    Provision  was  made  in  it  for  the  examination  of  the 
insolvent  and  other  persons   before   the    Supreme  Court  or  a 
commissioner  of  insolvent  estates,  and  the  certificate  of  discharge 
waa  granted  by  the  Supreme  Court,  three-fourths  in  number 
and  value  of  the  proved  creditors  having  also  to  consent.    Under 
it  a  chief  commissioner  of  insolvent  estates  for  the  District  of 
Port  Phillip  was  appointed  by  the  resident  judge  in  that  dis- 
trict of  the  New  South  Wales  Supreme  Court.     From  time  to 
time  the  Act  was  modified  by  the  Statutes  7  Vict.  No.  19,  8 
Vict.  No.  15,  and  10  Vict.  No.  14,  and  with  such  modifications 
it  continued  in  force  in   Victoria  until  the   Statute   28    Vict. 
No.  273  was  passed  by  the  local  Legislature,  some  fourteen  years 
The  Act  of  1886.  after  the  separation  of  Victoria  from  New  South  Wales.    By 
this  enactment  commissioners  were  appointed  to  aid  and  assist  in 
carrying  out  the  Act,  and  for  that  purpose  were  obliged  to  do 
and  execute  all  matters  and  things  which  by  any  rule  or  order  of 
the  Supreme  Court  of  the  colony  or  any  judge  thereof  they  were 
required  to  do.     Victoria  was  divided  into  districts,  and  commis- 
sioners were  attached  to  each.     This  Act  dealt,  like  the  5  Vict. 
No.  1 7,  with  voluntary  and  compulsory  sequestrations,  and  the 
estate  on  sequestration  was  vested  in  the  hands  of  an  official 
assignee,  the  creditors  having  a  right  to  elect  another  to  act  jointly 
with  the  official.     The  certificate  was  granted  by  the  commissioner, 
but  had  to  be  subsequently  allowed  by  the  Court,  and  provision 
was  made  for  the  release  of  the  estate  on  three-fourths  in  number 
and  value  of  the  creditors  accepting  an  offer  of  composition.    The 
Act  had  inter  alia  provisions  dealing  with  the  effect  of  the  order 
of  sequestration,  the  powers  and  liabilities  of  assignees,  offences 
by  the  insolvent  and  other  persons,  and  also  provisions  in  respect 
to  deeds  of  assignment  which  were  dropped  in  the  subsequent  Act 
but  its  provisions  in  respect  thereto  and  to  the  accounts  of  trustees 
bear  some  resemblance  to  the  latest  amendment  of  the  law. 

(a)  The  right  of  the  debtor  to  petition        Painter,  (1895)  1  Q.  B. ,  at  p.  88 ;  1  Man. 
for  the  adjudication  of  his  estate  in        at  p.  502. 
England  is  traced  in  Ex  parte  and  in  re 
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This  Act  and  its  amendments  were  superseded  by  the  Insolvency  JJJjJJ  $££  of  1871 
Statvie  1871  (34  Vict.  No.  379),  and  the  subject  was  dealt  with  in 
a  more  pretentious  manner.  The  Court  of  Insolvency  was  estab- 
lished and  declared  to  be  a  Qourt  of  Record  and  a  Court  of  Law 
and  Equity  (6).  This  Act  was  based  mainly  on  32  &  33  Vict,  c 
71,  and  the  earlier  Acts  in  force  in  Victoria.  The  provisions  as 
to  offences  comprising  Part  XI.  of  the  Act  were  mainly  bor- 
rowed from  32  and  33  Vict.  c.  62  (c).  Its  objects,  therefore,  were 
relief  to  insolvent  debtors,  an  equal  and  fair  distribution  of  the 
property  amongst  the  creditors,  and  punishment  for  offences 
against  this  branch  of  the  law.  The  Act  referred  to  ahd  its 
amendment  (d)  were  consolidated  without  material  alteration  by 
the  Act  of  1890  (54  Vict.  No.  1102),  which,  subject  to  the  amend- 
ments made  by  the  Act  of  1897,  constitutes  the  present  statute 
law.  The  Act  of  1897  inter  alia  amplifies  the  jurisdiction  of  the  The  Act  of  is»7. 
Court,  provides  further  and  very  effectual  machinery  for  the 
administration  of  estates  and  the  control  of  trustees,  seeks  to 
improve  the  law  as  to  certificates  of  discharge  and  compositions,  and 
provides  for  the  registration  of  deeds  of  arrangement  and  applies 
various  provisions  of  the  Acts  thereto.  It  also  amends  the  law 
relating  to  examinations,  and  provides  that  in  certain  cases  these 
may  be  held  before  police  magistrates,  an  extension  of  the  practice 
which  should  eventually  be  of  much  utility.  The  provisions  of 
the  Act  of  1897  and  of  the  new  Rules  are  mainly  adopted  from  the 
sections  and  schedules  of  the  Bankruptcy  Acts  1883  and  1890, 
the  Deeds  of  Arrangement  Act  1887,  and  of  the  rules  under  those 
Acts. 

The  general  principles  of  the  English  Bankruptcy  Law  as  it  General  prin- 

&m  r  r  &  r     J  ciples  of  English 

existed  in  1828  were  introduced  into  this  country  by  the  Act  Lj°kruptcy 
9  Geo.  IV.  c.  83,  and  still  apply,  except  in  so  far  as  they  have 
been  modified  by  the  local  Statute  Law  (e),  and  as  both  the 
Acts  and  Rules  now  in  force  have  been  so  largely  adapted  from 
English  sources,  repeated  reference  is  consequently  made  through- 
out this  work  to  English  authorities. 

As  to  the  force  and  effect  of  English  decisions  on  our  Courts,  Foroe  of  English 

t»  •  <•  decisions. 

those  of  the  Privy  Council,  being  the  ultimate  Court  of  Appeal 

(6)  8.  6.  (c)   Vide  Rol/e  v.  Floioer,  L.R.  1  C.P., 

(c)  The  Debtors  Act.  27  ;  and  Hoart  v.  The  Oriental  Bank 

{d)  35  Vict.  No.  411.  Corporation,  2  A.C.,  at  p.  596. 
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for  the  colony,  are  conclusive.  The  decisions  of  the  Court  of 
Appeal  are  authorities  when  they  are  based  upon  the  terms  of  an 
Act  identical  with  one  in  force  in  Victoria  (/),  and  under  the  same 
circumstances  the  judge  of  the  Supreme  Court  dealing  with  insol- 
vency would  not  venture,  it  has  been  stated,  to  depart  from  the 
authority  of  the  English  Chancellors  (g). 

As  to  the  application  of  the  existing  English  Bankruptcy  Acts, 
it  has  been  indicated  that  they  only  apply,  either  when  it  has  been 
expressly  declared  by  the  Imperial  Parliament  that  they  shall 
apply ,V)r  must  from  the  language  of  the  Acts  be  necessarily  so 
intended,  and  then  to  the  extent  only  to  which  they  have  been 
declared,  or  must  necessarily  be  intended,  to  apply  (h). 


{/ )  Vide  Stone  v.  Kendall,  14  V.L.R., 
at  p.  686  ;  10  A.L.T.,  175  ;  Trimble  v. 
Hill,  5  A.C.,  342  ;  Harding  v.  Board  of 
Land  and  Works,  6  V.L.R.,  at  p.  394 ; 
Ex  parte  Gregory,  in  re  Royce,  1  W.W. 
&  a'B.  (I.),  at  p.  61  ;  In  re  McLeod's 
Will,  1W.&W.  (E.),  at  p.  134. 

(g)  In  re  Bryant,  4  W.  YV.  &  a'B.  (I.), 
at  p.  10. 

(A)  Federal  Bank  of  Australia  Ltd.  v. 


White,  21  V.L.R.,  461,  at  p.  471 ;  1 
A.L.R.,  at  Dp.  148,  149 ;  in  this  case 
the  authorities  of  Sill  v.  Worswick,  1 
H.  BL,  680,  approving  of  Gleve  v.  Aftlls, 
cited  in  3  Burge's  Colonial  Law,  907 ; 
Phillips  v.  Hunter,  2  H.  Bl.,  402 ;  EUi* 
v.  McHenry,  L.R.  6  C.P.,  228;  and 
GaUender,  Sykee  <te  Go.  v.  The  GoUmial 
Secretary  of  Lagos,  (1891)  A.C.,  460, 
are  discussed. 
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OF 
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CHAPTEE     I. 


1. — Constitution  of  Court. 
2. — Jurisdiction. 
3. — Trial  by  Jury. 
4. — Appeals. 


5. — Jurisdiction  as    to   Penalties  and 

Offences. 
6. — As  to  Lunatics. 
7. — Limitation  of  Actions  under  the  Acts. 


1. — Constitution  of  the  Court. 
The  Court  of  Insolvency  and  its  powers  are  creatures  of  Statute  it»^biish- 

*  r  inent  and 

(a),  and  by  virtue  of  28  &  29  Vict.  c.  63,  s.  5,  the  Court  of  Insolv-  nftture- 
ency  was  established  in  and  for  Victoria  by  the  Insolvency  Statute 
1871,  and  by  the  Act  of  1890  it  is  declared  to  have  been  established 
in  and  for  Victoria.     It  is  a  court  of  record,  and  of  law  and  equity,  **•  s^1- 
and  it  has  a  seal  of  which  judges  and  justices  take  judicial  notice 
(6).     In  case  of  the  death,  resignation  or  removal  of  any  judge  of  Appointment 
the  Court  of  Insolvency,  the  Governor-in-Council  may  appoint  a  of  judge. 
fit  person  in  his  place  to  be  a  judge  of  the  said  Court,  who  is  a 
barrister-at-law  of  Victoria  of  seven  years  standing,  or  has  prac- 
tised as  an  advocate  or  barrister  either  in  England,  Ireland,  Scot- 
land, Victoria,  or  any  of  them,  for  such  period  as  shall  make  an 
aggregate  of  seven  years  (c).     A  judge  appointed  under  this  sec- 
tion cannot,  during  his  continuance  in  such  office,  practice  as  a 
barrister-at-law  or  be  capable  of  being  elected  or  of  sitting  as  a 
member  of  Parliament  (d).    All  judges  of  County  Courts  in  Vic-  jUdge8of  the 
toria  are  judges  of  the  Court,  and  the  Court  may  be  held  by  and  Court' 
before  any  of  the  judges  thereof  at  different  places  in  Victoria  at 
the  same  or  at  different  times.    The  Governor-in-Council  may,  in 

(a)  Vide  In  re  EUixon,  19  V.L.R.,  at  (c)  S.  7,  Act  of  1890. 
p.  551.  (d)  S.  7,  Act  of  1890. 

(b)  S.  5,  Act  of  1890. 
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case  of  necessity,  appoint  some  fit  and  proper  person  possessing 
the  qualification  aforesaid  to  act  for  and  in  the  stead  of  any  of 
the  judges  of  the  Court,  and  such  so  acting  judge  has,  uses,  and 
exercises  all  the  powers,  authority,  jurisdiction,  rights  and  privi- 
leges of  the  judge  in  whose  stead  he  is  appointed  (e).  Subject  to 
the  provisions  of  the  Public  Service  Act  1890,  the  Governor-in- 
Council  may  appoint  one  or  more  chief  clerks  of  the  Court  for 
each  district,  and  any  such  chief  clerk  may  remove,  and  upon  the 
death,  resignation,  or  removal  of  any  such  chief  clerk,  may  appoint 
another  in  his  stead  (/).  The  Govemor-in-Council  may  also 
appoint  any  two  of  the  judges  of  the  said  Court,  together  with  a 
law  officer,  two  of  whom  shall  form  a  quorum,  to  frame  rules  for 
the  following  purposes : — (1.)  For  regulating  the  practice  and  pro- 
cedure of  the  Court  of  Insolvency  and  the  fees  to  be  paid  therein, 
and  the  several  forms  of  petitions,  affidavits,  orders,  summonses, 
warrants,  commissions,  and  other  proceedings  to  be  used  in  the 
said  Court  in  all  matters  under  the  Acts.  (2.)  For  regulating  the 
duties  of  insolvents,  the  trustees  and  assignees,  and  other  officers 
of  the  Court.  (3.)  For  regulating  the  transmission  of  orders,  de- 
positions, and  other  documents,  and  the  transference  of  proceed- 
ings from  one  district  to  another.  (4.)  For  regulating  service  of 
process  of  any  kind  issuing  out  of  the  said  Court,  including  pro- 
visions for  substituted  service.  (5.)  For  regulating  the  proceed- 
ings at  meetings  of  creditors,  the  notice  to  be  given  thereof,  and 
the  places  where  the  same  shall  be  held.  The  rules  may  prescribe 
regulations  as  to  the  valuing  of  any  debts  provable  in  insolvency, 
as  to  the  valuation  of  securities  held  by  creditors,  as  to  the  giving 
or  withholding  interest  or  discount  on  or  in  respect  of  debts  or 
dividends,  and  as  to  any  other  matter  or  thing,  whether  similar 
or  not  to  those  above  enumerated,  in  respect  to  which  it  may  be 
expedient  to  make  rules  for  carrying  into  effect  the  object  of  the 
Acts  (/*);  and  any  or  all  of  such  rules  may  be  repealed,  varied  or 
altered  as  occasion  may  require,  and  all  rules  so  made  are  promul- 
gated by  and  take  effect  from  the  date  of  publication  in  the  Gov- 
eminent  Gazette,  So  far  as  rules  do  not  extend,  the  principles, 
practice  and  rules  on  which  the  Supreme  Court  has  heretofore 
acted  in  dealing  with  insolvency  proceedings  are  observed  (gr).    All 


(c)  S.  8,  Act  of  1800. 
(/)  S.  10,  Act  of  1890. 
(/s)  As  to  scope  of  rules  vide  also  In 
re  Brann,  3  \V.\V.  &  a'B.  (I.),  6  ;  In  re 


Smithy  3  A.J.R.,  18. 

(g)  S.  12,  Act  of  1890— compare  32 
&  33  Vict.  c.  71,  s.  78;  s.  1,  Act  of 
1897. 
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rules  to  be  made  under  this  section  must  be  laid  before  both     chap.  I. 
Houses  of  Parliament  within  ten  days  after  their  being  promul- 
gated, or  if  Parliament  be  not  then  sitting  as  soon  as  Parliament 
thereafter  assembles  for  the  despatch  of  business,  and  all  such  Jf  "^udidally 
rules  are  judicially  noticed  (g). 

It  is  provided  by  r.  454  that  non-compliance  with  any  of  the  Non-compliance 
Insolvency  Rules  1898  or  with  any  rule  of  practice  for  the  time 
being  in  force  shall  not  render  any  proceeding  void  unless  the 
Court  shall  so  direct,  but  such  proceeding  may  be  set  aside  either 
wholly  or  in  part  as  irregular  or  amended,  or  otherwise  dealt  with 
in  such  manner  and  upon  such  terms  as  the  Court  may  think  fit. 

All  orders  of  the  Court  or  a  judge  are  enforced  in  the  same  way  How  order* 

.  enforced. 

as  orders  of  the  Supreme  Court  or  of  a  judge  of  the  Supreme 
Court  are  now  enforced,  or  in  such  other  mode  as  may  be  pres- 
cribed (h).  Every  order  of  the  Court  may  be  enforced  as  if  it  Practitioners. 
were  a  judgment  to  the  same  effect  (h*).  All  barristers-at-law 
and  attorneys  of  the  Supreme  Court  may  practise  and  be  heard 
in  the  Court  subject  to  the  rules  (i). 

2. — Jurisdiction. 

All  debtors,  including  aliens,  and  denizens  and  persons  having  who  are  subject 
privilege  of  Parliament,  are  subject  to  all  the  provisions  of  the 
Acts,  and  entitled  to  the  benefits  thereby  given  (j),  and  every 
married  woman  is  subject  to  and  entitled  to  the  benefits  given  by 
the  Insolvency  Acts  in  the  same  way  as  if  she  were  a  feme  sole  (k). 

By  the  Act  of  1890  the  Court  is  a  Court  of  law  and  equity,  Extent  of 
and  it  has  and  may  use  for  the  purposes  of  such  Act  all  the  diction. 
powers,  rights,  incidents,  and  privileges  of  the  Supreme  Court 
of  Victoria  (I),  and  the  judges  of  the  Court  when  sitting  in 
Chambers  for  the  despatch  of  business  have  and  may  exercise 
all  the  same  and  like  powers  as  "  are  now  possessed  by  any 
"judge  of  the  Supreme  Court  sitting  in  Chambers  "  (m),  and  it  is  under**.  5  and 

Dj  ACt  OI  LtSiU. 

also  enacted  therein  (n)  that  the  Court  shall  have  original  juris- 

ig)  S.  12,  ant*.  (k)  S.  119,  Act  of  1897. 

(h)  Ibid,   s.    17— compare  32   &  33  {I)  S.  5,  Act  of  1890. 

Vict.  c.  71,  s.  66.     As  to  the  practice  \m)  S.  55  of  the  Supreme  Court  Act, 

m  to  such,  see  Chapter  II.  and  Orders  54  and  55  of  the  Supreme 

(A*)  R.  108.  Court  Rules  1884  deal  with  the  powers 

(t)  S.  5,  Act  of  1890.  of  a  judge  of  that  Court  in  Chambers. 

0)  S.  19,  Act  of  1890— compare  32  (n)  S.  6,  Act  of  1890. 

33 1  Vict,  c  71,  s.  120. 
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diction  and  control  in  all  matters  of  insolvency,  save  where  it  is 
otherwise  by  such  Act  expressly  provided,  and  the  Court  by  the 
same  authority  may  hear  and  determine  any  matter  relating  to 
the  disposition  of  the  insolvent  estate  or  of  any  property  taken 
under  the  sequestration  and  claimed  by  the  assignees  or  trustees 
for  the  benefit  of  the  creditors,  or  relating  to  any  acts  done  or 
sought  to  be  done  by  the  assignees  or  trustees  in  their  character 
of  assignees  or  trustees  by  virtue  or  under  colour  of  the  seques- 
tration, and  also  in  any  matter  of  insolvency  as  between  the 
assignees  or  trustees,  and  any  creditor  or  other  person  applying 
or  otherwise  submitting  to  the  jurisdiction  of  the  Court,  and  in 
any  matter  where  the  Court  has  jurisdiction  by  virtue  of  such 
Act.  Under  the  Act  of  1897  the  jurisdiction  is  added  to  as 
follows : — Subject  to  the  provisions  of  such  Act  the  Court  has 
full  power  to  decide  all  questions  of  priorities  and  all  other 
questions  whatsoever,  whether  of  law  or  fact,  which  may  arise 
in  any  case  of  insolvency  coming  within  the  cognizance  of  the 
Court,  or  which  the  Court  deems  it  expedient  or  necessary  to 
decide  for  the  purpose  of  doing  complete  justice  or  making  a 
complete  distribution  of  property  in  any  such  case  (o).  The 
jurisdiction  given  by  this  section  must  not  be  exercised  for  the 
purpose  of  adjudicating  upon  any  claim  not  arising  in  the  in- 
solvency unless  all  parties  to  the  proceeding  consent  thereto,  or 
the  money  or  money's  worth  in  dispute  does  not  in  the  opinion 
of  the  judge  exceed  in  value  five  hundred  pounds  (p).  The 
general  jurisdiction  of  the  Court  thus  large  and  important  is  to 
be  determined  from  the  sections  referred  to.  These  sections 
conferring  jurisdiction  are  adaptations  from  the  English  Bank- 
ruptcy Acts.  S.  5  of  the  Act  of  1890  can  be  traced  to  ss.  65  and 
66  of  the  Bankruptcy  Act  1869,  and  it  has  been  stated  that  s.  6 
bears  much  resemblance  to  s.  12  of  12  &  13  Vict.  c.  106  (q).  S.  5 
of  the  Act  of  1897  is  adapted  from  s.  102  of  the  Bankruptcy  Act 
1883.  Such  being  so,  English  decisions  are  of  service  in  inter- 
preting the  extent  of  the  jurisdiction  referred  to. 

The  like  jurisdiction  contained  in  s.  5  (1),  Act  of  1897,  was 
conferred  on  the  English  Bankruptcy  Courts  by  the  Act  of  1869, 
s.  72,  and  the  same  was  held  to  be  of  a  discretionary  nature  (r), 

(o)  S.  5  (1),  Act  of  1897.  (r)  Ex  parte.  Dickin,  re  Pollard,  8 

(p)  Ibid  (2).  CD.,  377  ;  Ex  parte  Reynolds,  re  Bar- 

{q)  In  re  Healey,  2  V.R.  (I.),  39.  nett,  15  Q.B.D.,  169. 
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it  being  interpreted  that  the  Legislature  introduced  into  the  chap.  i. 
section  the  words  "  which  the  Court  deems  it  expedient  or  neces- 
"  sary  to  decide,"  because  it  thought  that  it  could  trust  the  Court 
of  Bankruptcy  not  to  exercise  the  jurisdiction  unless  it  really  was 
expedient  to  do  so  (*).  Then  a  distinction  was  made  between 
transactions  void  as  against  the  bankrupt  himself  and  those  not 
void  as  against  him  but  void  as  against  his  trustee,  and  thus  it 
was  held  that  where  the  trustee  takes  only  that  which  the  bank- 
rupt should  have  taken  the  matter  should  be  left  to  the  ordinary 
tribunals,  but  where  by  the  operation  of  the  bankrupt  law  the 
trustee  claims  by  a  higher  and  better  title  than  the  bankrupt, 
the  matter  is  one  which  was  intended  to  be  dealt  with  by  the 
Court  of  Bankruptcy  (t).  Such  latter  class  would  include  ques- 
tions of  fraudulent  preference,  or  a  transaction  impeached  as  an 
act  of  bankruptcy  (w),  questions  arising  under  the  Statute  of 
Elizabeth  which  the  trustee  seeks  to  set  aside  as  fraudulent  (v), 
avoidance  of  voluntary  settlements  (w),  and  questions  arising 
under  the  reputed  ownership  provisions.  The  rule,  however, 
that  cases  in  which  the  trustee  had  a  higher  and  better  title  than 
the  bankrupt  should  be  tried  in  the  Court  of  Bankruptcy  was 
held  not  to  be  an  inflexible  nor  an  absolute  one,  and  that  in  such 
cases  also  it  was  a  matter  of  judicial  discretion  in  each  case  how 
the  question  should  best  be  tried  with  regard  to  all  the  circum- 
stances of  the  case,  and  the  Court  was  therefore  not  precluded 
from  exercising  a  discretion  not  to  assume  the  trial  of  such  a  case 
(a).  Therefore,  in  cases  where  considerable  property  was  at 
stake  and  questions  affecting  character  were  involved,  it  was  held 
that  an  English  County  Court  exercising  jurisdiction  in  bank- 
ruptcy should  not  hear  same,  but  that  they  should  be  tried  by 
action  in  the  High  Court  of  Justice  (y),  and  similarly  cases 
involving  the  settlement  of  a  trade  custom  (z).  The  cases  cited 
are  those  in  which  the  particular  matters  referred  to  were  brought 
before  a  County  Court  having  bankruptcy  jurisdiction,  and  not 
the  London  Bankruptcy  Court,  which  the  Insolvency  Court  of 
this  colony  more  nearly  resembles,  and  which  it  has  been  pointed 

(«)  Ex  parte  Diekin,  supra,  at  p.  387.  {x)  Ex  parte  Armitage,  re  Learoyd, 

it)  Ex  parte  Brown,  re  Yates,  11  CD. ,  17  CD.,   13;  Ex  parte  Reynolds,  re 

148.  Barnett,  15  Q.B.D.,  169. 

(«)  Ibid.  (y)  Ex  parte  Armitage,  supra ;  Ex 

(r)  Ex  parte  Butters,  re  Harrison,  14  parte  Price,  re  Roberts,  21  CD.,  553. 

CD.,  267.  (z)  Ex  parte  Reynolds,  supra. 
(w)  Vide  a.  72,  Act  of  1800. 
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CHAP.  I.  out  should  exercise  a  more  extensive  jurisdiction  under  the  section 
than  the  County  Court  (a),  and  thus  if  a  large  sum  were  at  stake 
in  a  case  arising  in  the  bankruptcy  within  the  district  of  the 
London  Bankruptcy  Court,  and  the  Chief  Judge  decided  to  try 
the  case  with  a  jury,  the  Court  of  Appeal  would  not  be  inclined 
to  interfere  (6).  A  simple  money  demand  by  the  trustee  of  a 
bankrupt's  property  was  held  to  come  under  the  class  of  cases 
which  it  was  not  expedient  for  the  Court  of  Bankruptcy  to  deal 
jurisdiction  in  with  (c).  Express  jurisdiction,  however,  is  given  to  the  Court  of 
debt?.00*"*  °  Insolvency  by  s.  96,  Act  of  1890,  to  the  extent  of  £250  in  the 
recovery  of  debts  in  the  Court  (d). 

By  the  section  referred  to,  the  trustee  may  by  summons  call 
upon  any  person  alleged  to  be  indebted  to  the  insolvent  estate  to 
pay  the  amount  of  such  indebtedness,  and  the  Court  may  order 
that  such  person  forthwith  or  at  such  time  and  in  such  manner  by 
instalments  or  otherwise  as  to  the  Court  may  seem  expedient  pay 
the  amount,  if  the  same  does  not  exceed  two  hundred  and  fifty 
pounds,  to  the  trustee. 

Nature  of <*.  9c,       The  terms  of  such  section  it  was  held  in  In  re  Marie,  3  A.  J.R., 

ActoflSW.  #  ' 

63,  are  obligatory,  and,  upon  adequate  materials  being  presented 
to  it,  the  Court  ought  to  make  the  order  when  the  trustee  seeks 
its  aid  to  compel  payment  of  debts  due  to  the  estate.  Further, 
it  has  been  held  in  Re  Jobson,  5  A.J.R.,  154,  that  the  language  of 
the  section  is  general  without  exception  for  difficult  and  complex 
cases,  and  where,  therefore,  a  debtor  had  paid  money  to  a  creditor 
to  induce  him  to  enter  into  a  composition  the  Court  held  upon  the 
subsequent  insolvency  of  the  debtor  that  the  trustee  might  recover 
under  such  section  the  amount  sopaid  in  fraud  of  the  other  creditors- 
other  matter*.         The  discretion  in  regard  to  the  jurisdiction  under  s.  72  of  the 

not  included  •  p  i  •         i 

ArtAMsiw1^  Bankruptcy  Act  1869,  if  such  existed,  was  held  to  be  properly 
exercised  in  the  case  of  Ex  parte  Pannell,  re  England  (e).  This 
case  was  a  foreclosure  action  by  an  equitable  mortgagee.  The 
validity  of  this  mortgage  was  denied  by  the  trustee,  who  sought 
while  the  action  was  pending  in  the  Chancery  Division  for  an 
order  of  the  Bankruptcy  Court  declaring  that  he  was  entitled  to 
the  premises  comprised  in  the  charge.    In  this  he  was  unsuccess- 

{a)Vide  Ex  parte  Price,  *«/?ra,atp.557.  re  Wood,  10  CD.,  94. 

(6)  Ibid,  per  Brett,  L.  J.  {d)    Vide  s.   96,  Act  of   1S90 ;   vide 

(c)  Ex  parte  Dielcin,  in  re  Pollard,  8  Chapter  II.  hereof. 

CD.,  at  p.  3S7  ;  Ex  parte  Musgrare,  in  (e)  6  CD.,  at  p.  338,  per  Cotton,  L.J. 


Act  of  1897. 


JURISDICTION, 
ful,  and  it  was  held  that  it  was  not  the  intention  of  the  Act  that     CHAP.  I. 


the  Court  of  Bankruptcy  should  draw  within  its  jurisdiction  all 
property  that  may  be  claimed  as  against  the  trustee  by  a  third 
party,  and  that  the  mortgagee  in  such  case  should  not  be 
deprived  of  his  right  to  have  the  case  decided  in  the  ordinary 
tribunal.  Neither  does  the  section  enable  the  Court  of  Bank- 
ruptcy to  draw  compulsorily  within  its  jurisdiction  property  or 
the  owners  of  property  which  is  not  vested  in  the  trustee  and 
not  originally  subject  to  the  administration  in  bankruptcy  (/), 
nor  does  it  take  away  the  jurisdiction  of  the  Court  of  Chancery 
in  a  suit  which  would  but  for  the  bankruptcy  be  fit  to  be  enter- 
tained by  such  Court  (g). 

The  Court  has  no  jurisdiction  in  matters  which  are  not  incident  ^ii^1^0^"1 
to  the  insolvency,  as  where  there  are  conflicting  claims  to  any  fnsoKency!10 
part  of  an  insolvent's  property  between  parties  who  are  strangers 
to  the  insolvency,  and  in  which  the  trustee  has  no  interest  (h). 

It  is  provided  by  s.  5  (2),  Act  of  1897,  that  the  jurisdiction  Juh£8pr2™°'5 
given  by  the  section  shall  not  be  exercised  for  the  purpose  of  Act0,ls97- 
adjudicating  upon  any  claim  "not  arising  in  the  insolvency" 
unless  all  parties  to  the  proceeding  consent  thereto,  or  the  money 
or  money's  worth  in  dispute  does  not  in  the  opinion  of  the  judge 
exceed  in  value  £500.  There  was  no  proviso  to  s.  72  of  the 
Bankruptcy  Act  1869.  There  is,  however,  a  proviso  to  the  like 
section  of  the  Bankruptcy  Act  1883,  s.  102,  to  the  effect  that  the 
jurisdiction  given  by  the  section  shall  not  be  exercised  by  the 
County  Court  for  the  purpose  of  adjudicating  upon  any  claim 
"not  arising  out  of  the  bankruptcy"  which  might  previously 
have  been  enforced  by  action  in  the  High  Court  unless  all  partiee 
to  the  proceeding  consent  thereto,  or  the  money,  money's  worth, 
or  right  in  dispute  does  not  in  the  opinion  of  the  judge  exceed  in 
value  £200.  The  Victorian  enactment  differs  from  the  English 
in  this  very  important  particular,  that  it  refers  to  claims  "  not 
"  arising  in  the  insolvency,"  and  the  English  to  claims  "not  arising 
11  out  of  the  bankruptcy."  The  words  "  arising  out  of  the  bank- 
"  ruptcy"  have  been  said  to  apply  to  cases  where,  by  the  operation 
of  the  law  of  bankruptcy,  the  trustee  has  a  higher  and  better 

(/)    Re  Motion  Mavle  v.  Davis,  9  CD.,  51. 

L.R.  Ch.t  192.  (A)  In  re  Loxotnthal,  ex  parte  Beesty, 

for)  EM*  v.  Silber,  8  L.R.,  Ch.t  83 ;  13  Q.B.D.,  238  ;  vide  Ex  parte  Lyons, 

and  ride  Ex  parte  Smith,  re  Collie,  2  L.R.  7  Ch.,  494. 
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chap.  I.  title  than  the  bankrupt  (i).  The  English  proviso,  therefore, 
applies  to  cases  that  do  not  fall  within  such  description.  Again, 
it  has  been  stated,  u  Suppose  that  before  bankruptcy  there  had 
"  been  a  dispute  between  the  bankrupt  and  A,  then  such  a  claim 
"  does  not  arise  out  of  the  bankruptcy,  and  the  trustee  has  only 
"  the  same  claim  as  the  bankrupt  had  "  (j ).  It  is  difficult  to 
contemplate  regarding  the  authorities  what  is  meant  by  claims 
"  not  arising  in  the  insolvency,"  or  the  jurisdiction  intended  to  be 
conferred,  as  all  cases  necessarily  arise  in  it  As  previously 
pointed  out,  the  Court  has  not  jurisdiction  in  matters  not  incident 
to  the  insolvency  discretionary  or  otherwise.  It  is  perhaps 
possible  that  a  case  may  arise  to  which  the  proviso  applies  in 
which  the  Court,  under  s.  5  (1),  Act  of  1897,  may  deem  it  neces- 
sary in  order  to  do  complete  justice  or  to  make  a  complete 
distribution  of  property  in  any  such  case. 


Objections  to 
the  extended 
jurisdiction  of 
the  Court. 


By  the  trustee. 


Though  there  are  cases  (Jc),  where  it  has  been  held  that  the 
Court  ought  not  to  assume  jurisdiction,  still  where  the  proceeding 
is  not  in  invitum,  but  a  person  who  has  a  claim  against  the 
property  of  the  bankrupt,  real  or  personal,  is  willing  to  submit 
the  determination  of  his  rights  to  the  Court,  it  is  wrong  and 
reprehensible  for  the  trustee  to  raise  objections  to  the  exercise  of 
jurisdiction,  and  it  is  right  that  a  stranger  to  the  bankruptcy 
should  be  encouraged  to  come  in  and  submit  to  the  jurisdiction 
of  the  Court  (I). 


By  other  parties      Objections  to  the  extended  jurisdiction  should  be  taken  at  the 

Time  for  taking  •*  ' 

objections.  earliest  opportunity,  and  it  is  too  late  to  take  the  objection  after 
the  objecting  party  has  taken  the  chance  of  a  decision  in  his 
favour  on  the  merits  (m),  and  it  has  been  pointed  out  that  where 
the  Court  of  bankruptcy  had  no  jurisdiction  it  would  be  difficult 
to  imagine  any  state  of  circumstances  in  which  it  would  be  too 
late  to  raise  it,  but  where  it  is  admitted  that  the  Court  has 
jurisdiction,  and  the  cases  where  the  objection  may  prevail  are 
those  in  which  under  ordinary  circumstances  the  Court  would  not 
exercise  jurisdiction,  the  objection  should  be  taken  before    the 


(i)  Ex  parte  Reynolds,  in  re  Barnett, 
15Q.B.D.,at  p.  176. 

[j)  In  re.  Hawke,  ex  parte  Scott,  16 
Q.B.D.,  506. 

(k)  See  ante,  at  p.  5. 


{I)  Ex  parte  Fletcher,  re  Hart,  0 
CD.,  381. 

(m)  Ex  parte  Swinbanks,  re  Shanks, 
11  CD.,  525  ;  Ex  parte  Butters,  re 
Harrison,  14  CD.,  265. 
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jurisdiction  is  exercised  (n).     Where  also  the  party  submits  to    CH4P.  I. 
an  order  being  made  in  the  Court,  he  cannot  afterwards  on  appeal 
take  the  objection  (o). 

Subject  to  the  provisions  of  the  Acts  and  rules  a  judge  may  Power  of  judge 

mJ     m  r  J       ft  ^  in  Chambers. 

exercise  in  Chambers  the  whole  or  any  part  of  the  jurisdiction  of 
the  Court  excepting  the  matters  and  applications  that  must  be 
heard  and  determined  in  open  Court  (p).     Subject  also  to  the  from  chSws 

,,  i-      x»  a  i'  to  Court,  and 

same  provisions  any  matter  or  application   may  at  any  time,  w<*  versa. 

if  a  judge  thinks  fit,  be  adjourned  from  Chambers  to  Court,  or 

from  Court  to  Chambers,  and  if  all  the  contending  parties  require 

any  matter  or  application  to  be  adjourned  from  Chambers  into 

Court  it  shall  be  so  adjourned  (q).     Adjournment  may  also  be  From  chief  clerk 

to  Court. 

made  from  the  chief  clerk  to  Court ;  vide  r.  7. 

The  following  matters  and  applications  must  be   heard  and  Matters  that 

°  **  must  be  heard 

determined  in  open  Court,  namely : —  ,n  open  0ourt- 

(a)  Examinations  under  Part  VII.  of  the  principal  Act. 
(6)  Applications  for  certificates  of  discharge. 

(c)  Applications   to  consider  and   the   consideration   of   a 

composition. 

(d)  Applications  for  the  release  of  estates  from  sequestration. 

(e)  Applications  to  set  aside  or  avoid  any  settlement,  con- 

veyance, transfer,  security,  or  payment,  or  to  declare  for 
or  against  the  title  of  trustees  or  assignees  to  any  property 
adversely  claimed. 

(/)  Applications  for  the  committal  of  any  person  to  prison. 

(g)  Appeals  against  the  rejection  of  a  proof  or  applications 
to  admit  reject  expunge  or  reduce  a  proof  where  the 
amount  of  proof  exceeds  Two  hundred  pounds. 

(h)  Applications  for  the  trial  of  issues  of  fact  with  a  jury 
and  the  trial  of  such  issues  (r). 

The  effect  of  sea  5,  Act  of  1890,  and  sec.  5,  Act  of  1897,  is  to  injunctions. 

(«)  Ex  parte  Butters,  ante,  at  p.  268.  ( q )  S.  4,  Act  of  1807  ;  r.  8— compare 

(o)  Vide  ex  parte  Davits,  re  Sadler,  r.  9,  Bankruptcy  Rules  1886. 

19  CD.,  at  p.  91.  (r)  S.  3,  Act  of  1897 ;  r.  6— compare 

( p )  S.  3,  Act  of  1897 ;  r.  6— compare  r.  6,  Bankruptcy  Rules  1886. 
r.  6,  Bankruptcy  Rules  1886. 
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CHAP.  I. 


Interpleader. 


Jurisdiction  to 
amend  and  net 
aside  orders. 


give  to  the  Court  the  power  to  grant  injunctions  (a).  It  has 
jurisdiction  to  grant  in  a  summary  way  an  injunction  to  restrain 
a  person  not  a  party  to  the  insolvency  proceedings  from  dealing 
with  property  alleged  to  have  been  fraudulently  assigned  before 
the  insolvency,  and  the  same  may  be  granted  ex  parte  (t).  Such 
injunctions  should  not  be  granted  without  requiring  an  under- 
taking to  be  given  for  damages  by  the  person  obtaining  the 
order  (u).  Under  the  Bankruptcy  Act  1869  the  English  Bank- 
ruptcy Courts  had  the  same  power  to  grant  injunctions  as  the 
Court  of  Chancery,  and  therefore  could  restrain  proceedings  in 
the  other  Courts.  The  Supreme  Court  Act  1890,  s.  62  (5),  limits 
the  jurisdiction,  and  no  cause  or  proceeding  pending  in  the 
Supreme  Court  can  be  restrained  by  prohibition  or  injunction  ; 
therefore  the  jurisdiction  of  the  Insolvency  Court  does  not 
extend  to  that  extent,  but  now  having  the  powers  of  the 
Supreme  Court  by  the  effect  of  the  sections  referred  to  it  can 
restrain  proceedings  in  the  County  Court  and  inferior  Courts  (v)  ; 
but  an  injunction  to  restrain  proceedings  should  not  be  granted 
if  the  result  were  to  have  the  matter  tried  twice  (w). 

Where  there  are  proceedings  pending  in  the  Supreme  Court  an 
application  may  be  made  in  that  Court  to  stay  the  proceedings, 
and  the  Court  would  have  to  consider  whether  it  was  proper  to 
do  so,  and  whether  the  case  ought  to  be  tried  in  insolvency  or 
not  (x). 

The  Court  can  issue  a  writ  of  JL  fa.  (y),  and  where  the  goods 
are  claimed  adversely  the  Court  has  jurisdiction,  on  the  applica- 
tion of  the  sheriff,  to  make  an  interpleader  order  (z).  The 
sheriff  should  apply  to  the  Court  by  way  of  motion  (a). 

The  Court,  under  its  general  jurisdiction,  has  power  to  amend 
and  set  aside  orders,  which  include  a  sequestration  (b),  and  has 


(s)  Vide  Ex  parte  Reynolds,  re  Bar- 
nett,  15  Q.B.D.,  at  pp.  188,  189  and 
192;  Ex  parte  Anderson,  in  re  Ander- 
son, L.R.,  5  Ch.  Ap.,  473;  vide  also 
In  re  ffealey,  2  V.R.  (I.),  34. 

(0  Ex  parte  Anderson,  ante. 

(n)  In  re  Johnstone,  ex  parte  Abra- 
ham, 1  Morrell,  32 ;  Ex  parte  Ander- 
son, ante. 

(v)  Vide  ex  parte  Reynolds,  in  re 
Bartiett,  15Q.B.D.,  169. 

(to)  Ex  parte  Smith,  in  re  Collie,  2 
CD.,  51. 


(x)  Vide  Ex  parte  Reynolds,  ante,  at 
p.  189. 

(y)  Slack  v.  Winder,  5  A.J.R.,  72; 
vide  s.  17,  Act  of  1890,  and  rr.  102  and 
103. 

(z)  Ex  parte  Sheriff  of  Middlesex,  in 
re  Buck,  10  CD.,  575. 

(a)  R.  19,  and  ex  parte  Streeter,  in  re 
Morris,  19  CD.,  216. 

(b)  Vide  In  re  Dobson,  Watson  and 
Co.,  16  V.L.R.,  700  :  In  re  Myers  awl 
Davis,  17  V.L.R.,  351 ;  In  re  Rowley, 
2V.L.R.  (I.),  50. 
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power  to  do  so  on  being  satisfied  that  the  order  has  been  im-     CHAP.  I. 

providently  made  or  that  facts  which  should  have  been  disclosed 

have  been  withheld  from  the  judge,  either  through  negligence  or 

from  some  other  cause  (c).     The  omission  to  set  out  and  value 

iiis  security  by  the  petitioning  creditor  is  not  a  ground  for  setting 

the  sequestration  aside  afterwards   on   the   application   of  the 

insolvent  (d). 

The  Court  possesses  the   same  powers,  rights,  incidents  and  ^fJjJfSSS^ 
privileges  as  the  Supreme  Court  (e),  and  one  of  these  is  the  right 
which  the  Supreme  Court  has  of  reviewing  its  own  decisions. 
The  Court  i§  not  bound  to  review  its  decision,  but  it  is  at  liberty 
to  do  so  if  it  likes  (/). 

The  Court  has,  in  a  proper  case,  power  to  re-open  the  matter  Reopening 

.  i-t  o-i  t  ix-ii  matter  after 

after  judgment ;  but  it  has  refused  to  do  so  and  to  allow  an  judgment. 
adjournment  to  permit  an  affidavit  to  be  filed  for  the  purpose  of 
corroborating  statements  in  an  insolvent's  affidavit  in  support  of 
dispensing  with  the  condition  required  by  s.  139,  Act  of  1890  (g). 

Where  the  Court  makes  an  order  which  it  has  no  jurisdiction  Prohibition  and 

•'  certiorari. 

to  make  it  can  be  restrained  by  the  Supreme  Court  by  writ  of 
prohibition  from  enforcing  such  (h) ;  but  the  Supreme  Court  has 
no  jurisdiction  by  certiorari  over  the  Court  of  Insolvency  (i). 

No  action  can  be  brought  or  suit  instituted  in  any  Court  of  law  ^herifc'htof 
or  equity  to  recover  any  chattels  personal  taken  or  claimed  by  ^^Sl in 
any  assignee  or  trustee,  or  the  value  thereof,  or  any  damages  in 
respect  of  the  taking  thereof,  provided  the  value  of  such  goods 
and  chattels  or  such  damages  do  not  exceed  the  value  of  two 
hundred  and  fifty  pounds,  but  the  Court  of  Insolvency  may  decide 
the  right  of  property  in  any  such  chattels  upon  the  application  of 
the  assignee,  trustee  or  any  person  claiming  to  be  entitled  thereto, 
and  may  make  such  order  for  the  delivery  up  to  or  retention  of 
such  chattels  by  the  assignee  or  trustee  or  such  persons,  or,  if  the 
same  shall  have  been  sold,  then  for  the  payment  of  the  value 
thereof,  and  if  any  damages  are  claimed  for  the  payment  of  such 
amount  as  may  be  awarded  by  the  Court  out  of  the  estate  of  the 

(c)  In  re  Bruce,  12  V.L.R.,  at  p.  709.       Be  Watson,  2  A.L.R.,  210. 

(d)  In  re  Rowley,  2  V.L.K.  (I.),  50-  {g)  In  re  Fisher,  1  A.L.R.,  99. 

57-  (h)  In  re  Sinclair,  ex  parte  Watson, 

(<)  S.  5,  Act  of  1890.  15  V.L.R.,  738. 

(/)  In  re  Murphy,  8  V.L.R.   (I.),  at  (i)  In  re  Slack,  2  V.R.  (L.),  135. 
p.  20;    Re  Mclntyre,   7  A.L.T.,   35; 
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CHAP.  I.     insolvent  or  by  the  assignee  or  trustee  or  such  person  as  the  Court 
may  think  fit  to  the  person  entitled  thereto  (j). 

S.  5,  Act  of  1897,  referred  to,  apparently  gives  a  more  extended 
jurisdiction  in  this  matter  than  s.  16,  Act  of  1890. 

CJ^?sio!!ed^he      "  was  m^  Prior  to  tIie  pass^g  °f  tlie  Act  °f  189?  that  a  16» 
not  apply.         ^c^  0£  ig^  limited  s.  6  of  that  Act,  giving  original  jurisdiction 

in  all  matters  of  insolvency,  which  it  was  said  must  be  exercised 
with  relation  to  all  the  provisions  of  the  Act  (i).  The  section 
applies  only  where  the  goods'  remain  specifically  in  the  hands  of 
the  defendant  at  the  date  of  sequestration  (£),  or  where  the  assignee 
might  have  claimed  the  goods  before  a  sale  (m).  This  provision 
does  not  include  an  action  for  conversion  of  goods,  and  such  an 
action  may  be  brought  in  the  Supreme  Court  against  the  assignee, 
although  the  value  of  such  goods  does  not  exceed  £250  (n).  The 
application  is  made  by  motion  (o).  A  dealer  gave  an  order  to  an 
auctioneer,  shortly  before  his  insolvency,  to  sell  certain  furniture 
of  his,  and  with  the  proceeds  to  pay  certain  creditors.  The 
assignee  proceeded  under  this  section  to  set  the  transaction  aside 
as  a  fraudulent  preference.  The  Court  held  that  the  transaction 
was  a  fraudulent  preference,  and  the  creditors  who  had  received 
the  proceeds  appealed,  and  it  was  held  that  the  section  did  not 
apply  to  such  a  case,  and  that  the  Court  below  had  no  summary 
jurisdiction  in  the  case  under  that  section,  and  allowed  the  appeal 
(p).  Where  the  value  of  the  goods  exceeds  the  statutory  amount, 
the  section  confers  no  jurisdiction,  although  the  amount  claimed 
for  an  illegal  sequestration  or  detention  be  less  than  that  sum  (g). 

tooSerd^ery  ^  any  Person  on  examination  before  the  Court  admits  that  he 
adimtEriiy  has  *n  h*8  possession,  or  under  his  control,  any  property  belonging 
insoh^n?  °  to  the  insolvent,  the  Court,  during  or  at  the  close  of  the  examina- 
tion, or  at  any  time  thereafter,  may,  on  the  application  of  the 
trustee  or  any  person  interested,  order  him  to  deliver  to  the  trustee 
such  property  or  any  part  thereof  at  such  time  and  in  such  manner 
and  on  such  terms  as  to  the  Court  may  seem  just,  and  with  or 
without  costs  of  the  examination  and  order  (r). 

ij)  S.  16,  Act  of  1890.  (o)  Vide  Chapter  II.,  "  Practice,"  and 

(£)  Cain  v.  Allen,  4  A.J.R.,  130.  r.  33,  et  aeq. 

(I)  In  re  Thompson,  5  A.J.R.,  3.  (p)  In  re  Maley%  4  A.J.R.,  49, 

(m)  Ibid.  (q)  Cain  v.  Allen,  4  A.J.R.,  130. 

(»)  Chapman  v.  Carotin,  20  V.L.R.,  (r)  S.  Ill  (5),  Act  of  1897— compare 

71 ;  Cain  v.  Allen,  4  A.J.R.,  158.  Bankruptcy  Act  1883,  s.  27  (5). 
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On  the  jurisdiction  given  to  the  English  Bankruptcy  Court  by     chap.  i. 
s.  72  of  the  Bankruptcy  Act  1869,  adopted  by  s.  5  of  the  Act  of  Jurisdiction  as 

.  to  recovery  of 

1897,  it  was  held  that  a  simple  money  demand  by  the  trustee  debt8- 
came  under  the  class  of  cases  which  it  was  not  expected  to  be 
dealt  with  by  the  Court  of  Bankruptcy  (a).  The  Act  of  1890  con- 
tains a  provision  not  adopted  from  the  English  Acts,  conferring 
jurisdiction  to  the  amount  of  £250,  and  by  such  the  trustee  may, 
by  summons,  call  upon  any  person  alleged  to  be  indebted  to  the 
insolvent  estate  to  pay  the  amount  of  such  indebtedness  by 
instalments  or  otherwise  {t). 

The  Court,  if  any  person  on  examination  before  it  admits  that  *^™j  of  C0"11 
he  is  indebted  to  the  insolvent,  may,  during  or  at  the  close  of  the  JSSStTed  debt 
examination  or  at  any  time  thereafter  on  the  application  of  the 
trustee  or  any  person  interested,  order  him  to  pay  to  the  trustee 
at  such  time  and  in  such  manner  as  the  Court  deems  expedient, 
the  amount  admitted,  or  any  part  thereof,  either  in  full  discharge 
of  the  whole  amount  in  question  or  not,  as  it  thinks  fit,  and  with 
or  without  costs  of  the  examination  and  order  (u),     A  written  Form  and  order 
form  of  admission  is  given  in  Form  114,  post,  and  the  order  to  pay 
is  Form  115. 

As  to  the  jurisdiction  relating  to  deeds  of  arrangement,  vide  Jurisdiction  as 

°  b  &  to  deeds  of 

Chapter  XL,  "  Deeds  of  Arrangement."  arrangement. 

Any  judge,  after  sequestration  under  Part  III.,  Act  of  1890,  or  ^riadiction  *» 
adjudication  of  sequestration,  at  the  x-equest  in  writing  of  the  Proceedln8»- 
majority  in  number  of  the  creditors  who  have  proved  debts, 
must,  and  upon  the  like  request  of  the  assignee  or  trustee  may, 
direct  that  all  or  any  part  of   the  proceedings  in  any  estate 
attached  to  his  district  be  conducted  in  some  other  district  (v).  Fonu  of  opder- 
The  order  is  Form  No.  43.     The  request  of  creditors  to  transfer  Affidavit  in  sup- 
proceedings  must  be  accompanied  by  an  affidavit  of  some  solicitor 
of  the  Court  verifying  the  signatures  of  the  creditors  signing  the 
request,  and  stating  that  such  creditors  are  all  or  the  majority  in 
number  of  those  (as  the  case  may  be)  who  have  proved  debts  in 

Pavers 

the  estate  (w).     The  party  obtaining  the  order  must  send  by  post 
a  sealed  copy  of  the  order  to  the  chief  clerk  of  the  Court  of  the 

(*)  Ex  parte  Dickin,  in  re  Pollard,  8  (u)  S.  Ill  (4),  Act  of  1897— compare 

CD.,  at  p.  387 ;  Ex  parte  Mwyrave,  re  Bankruptcy  Act  1883,  s.  27  (4). 

Wood,  10  CD.,  94.  (v)  S.  9,  Act  of  1890— compare  32  & 

(t)  Vide  a.  96,  Act  of  1890.     As  to  pro-  33  Vict.  c.  7 1 ,  s.  80  (5). 

cednre,  vide  Chapter  II.,  and  r.  33,  et  seq.  (w)  R.  15. 
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Nature  of 
section. 


CHAP.  I.  district  affected  by  the  order  (#).  Where  the  proceedings  in  any 
matter  are  transferred  the  chief  clerk  of  the  first  district  must 
send  by  post  the  records  of  proceedings  transferred  to  the  chief 
clerk  of  the  district  to  which  the  transfer  is  made  (y). 

As  the  amount  of  the  creditors  for  removal  is  not  a  matter  of 
voting,  s.  2G,  Act  of  1890,  which  deals  with  voting,  cannot  be 
said  to  have  any  reference  to  it  any  more  than  that  section  has 
to  s.  131,  Act  of  1890,  dealing  with  composition  and  release 
where  the  words  "  in  number  "  occur  (z).  If  it  did  have  applica- 
tion no  transfer  could  be  made  if  the  majority  of  the  creditors  in 
the  estate  was  made  up  of  creditors  under  £25,  which  are  not 
referred  to  in  number  by  the  section  referred  to.  If  the  order 
has  been  duly  made  transferring  the  proceedings,  a  subsequent 
order  made  ex  parte  upon  the  application  of  the  official  assignee 
directing  that  no  further  action  should  be  taken  on  the  former 
order  is  bad,  and  will  be  reversed  (a).  Where  the  order  is  proved 
to  have  been  made  erroneously,  it  is  open  to  review  upon  an 
application  made  promptly  to  the  judge  who  made  it  (6).  The 
order  for  removal  is  an  effectual  one,  as,  for  instance,  an  insol- 
vent's certificate  was  refused  at  the  Horsham  Court  with  leave 
to  renew  his  application  at  the  next  sitting  of  that  Court,  but  in 
the  meantime  the  proceedings  were  removed  to  the  district  of 
Melbourne,  and  it  was  held  that  the  judge  of  the  district  to 
which  the  proceedings  were  removed  had  jurisdiction  to  enter- 
tain the  renewed  application,  notwithstanding  the  order  of  the 
Horsham  Court  (c). 

When  any  insolvency  proceeding  has  been  commenced  in  a 
district  in  which  it  should  not  have  been  commenced,  the  judge 
of  the  Court  of  such  district  may  order  that  the  proceedings 
shall  be  transferred  to  the  district  in  which  the  same  should 
have  been  commenced,  or  that  it  be  continued  in  the  district  in 
which  it  was  commenced;  but  unless  and  until  a  transfer  is 
made  under  the  rules  the  proceeding  continues  in  the  district 
in  which  it  was  commenced  (rf).  A  chief  clerk  has  only 
jurisdiction  in  the  particular  district  for  which  he  is  chief  clerk, 


Transfer  of 
proceedings 
commenced  in 
wrong  district. 


(z)  R.  16 — compare  r.  20,  Bankruptcy 
Rules  1886. 

(y)  R.  17 — comparer.  23,  Bankruptcy 
Rules  1886. 

(s)   Vide  In  re  Keogh,  7  A.L.T.,  79. 

(a)  In  re  Cotton,  ex  parte  Goulstone,  6 


V.L.R.  (L),  24. 

(b)  In  re  Clarton,  5  V.L.R.  (I.),  47- 

(c)  In  re  Hinneberg,  8  V.L.R.  (I.), 
710. 

id)  R.  18 — compare  r.  25,  Banh-uptcy 
Rules  1886. 
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and  consequently  a  petition  wrongly  received  by  him  would  be     CHAP.  I. 
inoperative  notwithstanding  this  rule  (e). 

As  to  jurisdiction  as  to  costs,  and  costs  generally,  vide  Chapter  to  costs. lona8 
II. 

In  any  insolvency  or  any  other  proceeding  within  the  jurisdic-  tolJKSXl"" 
tion  of  the  Court  the  parties  concerned  or  submitting  to  such  Mntorby  special 

case* 

jurisdiction  may,  at  any  stage  of  the  proceedings,  by  consent,  state 
any  question  or  questions  in  a  special  case  for  the  opinion  of  the 
Court,  and  the  judgment  of  the  Court  is  final  unless  it  be  agreed 
and  stated  in  such  special  case  that  either  party  may  appeal,  and 
the  parties  may,  if  they  think  fit,  agree  that  upon  the  question  or 

Special  case  for 

questions  raised  by  such  special  case  being  finally  decided  a  sum  opinion  of  in- 

•*  *  r  o  */  solvency  Court. 

of  money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  Court, 
or  in  such  manner  as  the  Court  may  direct,  or  any  property,  or 
the  amount  of  any  disputed  debt  or  claim,  shall  be  paid,  delivered, 
or  transferred  by  one  of  such  parties  to  the  other  of  them,  either 
with  or  without  costs  (/). 

The  Court  may,  if  it  thinks  fit,  upon  the  request  of  any  party  ^  roecw  owe 
to  the  proceeding,  transmit  any  question  of  law  by  way  of  special  cdurt.preme 
case  to  the  Supreme  Court,  which  has  full  power  to  determine 
the  same.  The  decision  of  the  Supreme  Court,  as  certified  by  the 
prothonotary  thereof,  must  be  forwarded  to  and  filed  in  the  Court 
whence  such  special  case  shall  have  been  transmitted,  and  is 
binding  upon  the  Court  ((7). 

In  any  case  in  which  the  Court,  in  consequence  of  the  opposi-  Name* of Parties- 
tion  of  any  person  or  at  the  instance  of  any  person,  transmits  any 
question  of  law  by  way  of  special  case  to  the  Supreme  Court, 
there  must  be  stated  in  such  special  case  the  name  or  names  of 
the  person  or  persons  at  whose  instance,  or  in  consequence  of 
whose  opposition  such  special  case  has  been  transmitted,  and  such 
person  or  persons  are  deemed  to  be  a  party  or  parties  thereto  (k). 

The  Supreme  Court  has  full  power  in  respect  to  the  costs  of  a  £££*  of  *P6cial 
special  case,  or  may  if  it  think  fit  reserve  the  question  of  such 
costs  for  the  consideration  of  the  Court  (£)• 

(e)  Ss.  4  and  10,  Act  of  1890.    Vide  135,  County  Court  Act  1890,  and  Mine* 

Reg.  v.  Poole,  3  V.R.   (L.),  181  ;  vide  Act  1890,  s.  209;  and  vide  Crawford  v. 

also  'Territorial  Jurisdiction  of  Judges,"  Rankine,  13  V.L.R.,  690;  Andemon  v. 

po«t.  Coyh%  3  W.W.  &  a'B.  (M.),  10 ;  Steven* 

{/)  S.  lo.Actof  1890— compare  Order  v.  Webtter,  3  W.W.  &  a'B.  (M.),  23. 

34,  Supreme  Court  Rules  1884.  (h)  8.  9  (2),  Act  of  1897. 

ig)  8.  9  (1),  Act  of  1897— compare  s.  (1)  Ibid  (3). 
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CHAP.  I. 

Rules  as  to 
special  case. 


Territorial 
jurisdiction  of 
Judges. 


Auxiliary  Juris- 
diction. 


The  rules  referring  to  this  class  of  special  case  are  rr.  160  to 
164,  post,  based  on  the  County  Court  Rules  1890,  rr.  375  to  381, 
and  as  to  such  rules  vide  Hunt  v.  Barbour,  3  V.L.R.  (L).,  189  ; 
Reg.  v.  Hackett,  ex  parte  Goodson,  5  V.L.R.  (L.),  357 ;  Enders  v. 
Rouse,  11  V.L.R.,  827;  Kelly  v.  Woodlands  Saw  Mills  Coy.,  12 
V.L.R.,  892. 

The  Governor-in-Council  may  from  time  to  time,  by  notice  in 
the  Government  Gazette,  assign  one  or  more  districts  to  all  or 
such  one  or  more  of  the  judges  of  the  Court  as  he  may  think  fit, 
and  appoint  places  at  which  and  the  periods  within  which  the 
Court  shall  be  held  within  such  districts,  and  may  in  like  manner 
revoke  any  such  appointment  or  alter  such  places  and  periods  (J). 
By  Order-in-Council  dated  11th  January,  1875,  districts  were 
assigned  to  individual  judges  conforming  to  the  bailiwicks,  but  a 
fresh  assignment  was  made  on  9th  July,  1888,  when  the  districts 
were  respectively  and  collectively  assigned  to  the  judges  of  the 
Court  of  Insolvency  as  and  to  the  insolvency  districts  in  which 
they  are  to  exercise  jurisdiction  as  such  judges  under  the  Act  as 
follows: — Central,  Midland,  Northern,  Eastern,  Southern  and 
Western  Districts  (j*). 

Assuming  the  Court  of  Insolvency  to  be  a  British  Court,  it  has 
jurisdiction  to  act  in  aid  of  and  auxiliary  to  the  High  Court  of 
Justice  and  all  other  British  Courts  having  jurisdiction  in  bank- 
ruptcy or  insolvency.  The  jurisdiction  is  conferred  by  the  Act 
46  &  47  Vict.  c.  52,  s.  118,  which  is  as  follows  :— The  High  Court, 
the  County  Courts,  the  Courts  having  jurisdiction  in  bankruptcy 
in  Scotland  and  Ireland,  and  every  British  Court  elsewhere 
having  jurisdiction  in  bankruptcy  or  insolvency,  and  the  officers 
of  those  Courts  respectively,  shall  severally  act  in  aid  of  and  be 
auxiliary  to  each  other  in  all  matters  of  bankruptcy,  and  an 
order  of  the  Court  seeking  aid  with  a  request  to  another  of  the 
said  Courts  shall  be  deemed  sufficient  to  enable  the  latter  Court 
to  exercise  in  regard  to  the  matters  directed  by  the  order  such 
jurisdiction  as  either  the  Court  which  made  the  request  or  the 
Court  to  which  the  request  is  made  could  exercise  in  regard  to 
similar  matters  within  their  respective  jurisdictions. 

In  an  application  made  to  the  Court  of  Insolvency  to  exercise 


(»  S.  8,  Act  of  1890 — last  paragraph.       is  given  in  s.  4,  Act  of  1890,  and  r.  3. 
(j  * )  A  meaning  of  the  term  * '  district " 
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the  provisions  of  the  section  (k),  it  was  said  :  "  The  question  has  CHAP.  I. 
"  been  brought  before  the  Court — is  the  Court  of  Insolvency  in 
"  Victoria  a  'British  Court'  within  the  meaning  of  s.  118  of  the 
"  Bankruptcy  Act  1883  ?  The  Supreme  Court  did  not  decide  the 
"question  (I),  and  as  the  order  treats  our  Court  as  a  British 
Court,  s.  IIS  applies  to  Victoria  "  (k). 


tt 


A  request  to  the  Court  from  whom  aid  is  sought  is  necessary  £id  "VjJ**} to 

*  o  J   be  specifically 

as  well  as  an  order  of  the  Court  seeking  aid,  and  the  former  o^™* in  th* 
Court  exercises  jurisdiction  "  in  regard-  to  the  matters  directed  by 
"  the  order,"  and  the  matters  as  to  which  aid  is  sought  should  be 
specifically  stated,  that  is  the  classes  of  acts  required  to  be  done 
should  be  described  so  as  to  enable  the  Court  empowered  to 
exercise  the  jurisdiction  to  know  on  what  subjects  such  power  is 
to  be  exercised  (m). 

By  virtue  of  the  same  section,  a  request  to  the  Court  exercising  qJJJ2,JJi  «. 
insolvency  jurisdiction  at  Brisbane  was  ordered  to  be  issued  f or  t0  each  other- 
the  examination  by  that  Court  of  a  Victorian  insolvent  (ri). 

As  to  the  colonial  Courts  invoking  the  aid  of  the  English  Court,  English  courts. 
vide  In  re  Mann  and  others,  13  V.L.R.,  at  p.  593. 

3. — Trial  by  Jury. 

If  in  any  proceeding  in  the  Court  there  arises  any  question  of  Trial  of  question 

J   r  &  .  J    n  of  fact  by  a  jury. 

fact  which  the  parties  desire  to  be  tried  by  a  jury  instead  of  by 
the  (jourt  itself,  or  which  the  Court  thinks  ought  to  be  tried  by 
a  jury,  the  Court  may  direct  such  trial  by  a  jury  to  be  had  before 
itself  or  some  other  competent  Court  accordingly,  and  settle  the 
form  in  which  such  question  of  fact  is  to  be  stated  for  trial,  and 
give  all  necessary  directions  for  the  purpose  of  such  trial  (o). 
The  question  is  one  which  "the  parties  desire,"  or  the  Court 
thinks  ought  to  be  tried  by  a  jury.  The  judge  must  exercise  a 
judicial  discretion  whether  the  question  of  fact  should  be  so  tried, 
and  one  party  is  not  entitled  as  of  fight  to  demand  a  jury. 
Where  the  order  was  made  on  the  demand  of  one  party  only,  the 

(i)   Re    Lister,   Henry    and  Co.,  9  (u)   In   re     Turnbull,    Argus,    24th 

A.L.T.,  at  p.  153.  March,    1886.      Requests  have  issued 

(/)  Vide  In  re  Mann  and  others,  13  for  other  colonies. 

V.L.B.,590;  S.C.,  sub  nom.,  Be  Lister,  (o)  S.  6  (1)  Act  of   1897— compare 

Henry  and  Co.,  9  A.L.T.,  93.  Bankruptcy  Act  1883,  s.  102  (3),   and 

(sn)  7n  re  Mann  and  others,  ante.  see  Bankruptcy  Act  1869,  s.  72. 
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CHAP.  I.     order  was  held  to  be  irregular  only,  and  the  same  could  be  waived 
as  by  appearing  on  the  trial  without  taking  the  objection  Q>). 

Mode  of  trial  by      If  such  trial  take  place  before  the  Court  or  in  the  Supreme 

a  Jury.  r  r 

Court  it  must  be  had  in  the  same  manner  as  if  it  were  the  trial 
by  a  jury  of  an  issue  of  fact  in  an  action  in  the  Supreme  Court, 
and  if  such  trial  take  place  in  any  other  Court  it  must  be  had  in 
the  manner  in  which  jury  trials  in  ordinary  cases  are  by  law  held 
in  such  Court  (q).  Where  the  question  has  been  tried  by  a  jury 
in  the  Court  the  Court  cannot  set  aside  or  disregard  the  verdict 
unless  there  was  no  evidence  to  go  to  a  jury,  or  owing  to  some 
point  of  law  or  of  some  new  fact  the  verdict  has  become  immaterial 
to  the  decision  (r).  In  the  event  of  there  being  evidence  to  go  to 
a  jury,  and  if  the  verdict  is  in  the  opinion  of  the  Court  against 
the  weight  of  evidence,  the  proper  course  to  adopt  to  get  rid  of 
the  verdict  is  to  order  a  new  trial  (r).  Where  a  large  amount  is 
at  stake,  or  where  serious  questions  of  character  are  involved  (s)t 
the  direction  should  not  be  to  the  County  Court  A  question 
of  a  custom  or  habit,  unless  it  has  been  tried  often  enough  to  be 
judicially  noticed,  should  be  tried  in  the  Supreme  Court  before  a 
jury  so  as  to  get  the  question  settled  in  such  a  way  that  the 
Courts  will  in  the  future  adopt  the  conclusion  (t). 

to^wrtifle^to      -^  a  ^r*a^  ^  ka(*  elsewhere  than  in  the  Court  the  finding  of  the 

the  court.         jury  must  be  certified  by  the  associate  or  other  proper  officer  to 

the  Court,  which  must  make  such  order  in  the  matter  as  it  thinks 

newetriai.granfc  ^  iu)'  ^n  every  case  ^ie  Court  before  which  the  trial  is  had 
may  grant  a  new  trial  if  it  thinks  fit,  and  for  such  purpose  the 
ordinary  rules  of  practice  and  procedure  in  such  Court  apply  (v). 

Application  of    For  the  purposes  of  trials  with  a  jury  all  the  provisions  of  the 

provisions  of  *        *  "      "  x 

June*  Act  1890.  Juries  Act  1890,  and  any  Act  amending  the  same  so  far  as  the 
Duties  of  chief  same  relate  to  civil  trials  apply  (w),  and  the  chief  clerk  in 
wfthjury.  na  8  relation  to  all  trials  with  a  jury  performs  the  same  duties  and 

functions  as  the  Registrar  of   the  County  Court  performs  in 

relation  to  the  County  Court  (x). 

[p)  Ex  parte  Morgan,  re  Simpson,  2  (t)  Ex  parte  Reynolds,  in  re  Barnett, 

CD.,  72.  15  Q.B.I).,  at  pp.  184,  185. 

(q )  S.  6  (2),  Act  of  1897.  (m)  S.  6  (3),  Act  of  1897. 

(r)  Ex  parte  Morgan,  ante.  (v)  S.  6  (4),  Ibid. 

(«)  Vide  Ex  parte  Armitage,  re  Lea-  (u?)  S.  6  (5),  Ibid, 

royd,  17  CD.,  13 ;  Ex  parte  Price,  re  (x)  S.  6  (6),  Ibid. 
Robert*,  21  CD.,  553. 
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The  rules  as  to  the  settlement  of  issues  and  as  to  trial  by  jury     chap.  I. 
are  rr.  110  to  122,  post  Ruieaasto 

issues  and  trial 

The  form  of  issues  of  fact  for  trial  is  No.  121,  post     The  Formofi88ues 
precept  follows  the  form  in  the  sixth  schedule  to  the  Juries  Act  andaoati?rec€pt 
1890,  and  the  form  of  oath  to  be  administered  to  officer  of  Court 
taking  charge  of  jury  is  No.  179. 

4. — Appeals. 
■ 
In  insolvency  matters  there  are  three  classes  of  appeals  to  the  classes  of  ap- 

Full  Court : — Firstly,  those  from  the  decisions  of  Supreme  Court 
judges  under  Part  IV.  of  the  Act  of  1890  dealing  with  compul- 
sory sequestrations,  and  which  are  regulated  by  s.  36  of  the 
Supreme  Court  Act  1890,  and  rr.  9  and  15  of  Order  58,  Supreme 
Court  Rules  (Judicature) ;  secondly,  appeals  from  the  decisions 
of  the  Court  of  Insolvency  regulated  by  s.  11  of  the  Act  of 
1890,  and  rr.  158  and  159,  and  rr.  2  and  10  of  the  Rules  of 
Supreme  Court  1884  (y);  and  thirdly,  appeals  from  any  order 
made  by  a  police  magistrate  under  s.  112  of  the  Act  of  1897,  in 
respect  to  which  all  the  provisions  of  the  Insolvency  Acts  relative 
to  appeal  are  applicable  (z).  The  first  class  is  dealt  with  in 
Chapter  IV.  As  to  appeals  from  decisions  of  the  Court  of 
Insolvency,  &  11  of  the  Act  of  1890,  and  r.  2  of  the  Supreme 
Court  Rules  1884,  are  not  affected  by  the  provisions  of  the 
Supreme  Court  Act  as  to  appeals  (a).  The  Judicature  Act 
specifically  affected  English  bankruptcy  appeals,  and  the  time 
there  for  appealing  runs  from  the  signing,  and  not  from  the 
pronouncing,  of  an  order  as  set  out  in  s.  11  of  the  Act  (6). 

Any  person  desirous  of  appealing  from  any  order  of  the  Court  Appeals  from 

Court  of 

or  of  a  police  magistrate  is  entitled  to  appeal  against  such  order  insolvency  and 

*  °  .  police  magis- 

to  the  Supreme  Court — (1.)  Upon  giving  notice  within  fourteen  trate- 
days  next  after  the  same  shall  have  been  pronounced  of  such 
desire  to  the  opposite  party.  (2.)  Together  with  a  statement  in 
writing  setting  forth  briefly  and  distinctly  the  grounds  on  which 
it  is  intended  to  support  such  appeal.  (3.)  And  in  all  cases 
except  appeals  against  the  granting,  suspension  or  refusal  of  any 
certificate  upon  also  paying  into  Court  within  the  like  time  the 

iy)  See  po*tt  Appendix.  (6)   Vide  Ex  parte  Viney,  inrt  Gilbert, 

(=)  S.  112  (3),  Act  of  1897.  4  CD.,  794;  Ex  parte  Garrard,  hi  re 

(a)  In  re  Bruce,  12  V.L.R.,  p.  696.         Leicer,  5  CD.,  61. 
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chap.  I.  sum  of  twenty  pounds  as  security  for  costs  to  abide  the  event  of 
such  appeal.  The  Supreme  Court  may,  on  such  appeal,  confirm, 
reverse  or  vary  such  order  with  or  without  costs  as  it  may  think 
fit,  and  such  appeal  is  heard  at  such  times  and  subject  to  such 
directions  as  the  judges  of  the  Supreme  Court  by  any  rule  or 
order  direct.  The  judge  who  made  the  order  appealed  against 
must  forward  to  the  Supreme  Court  a  copy  of  his  notes  of  the 
evidence  taken  before  him  together  with  a  statement  of  his 
reasons  for  making  such  order  (c). 

oTOrotlwUay       No   proceedings   under   any   order   so   appealed  against    are 
o  proce  ings.   g^ave<j  pen(jjng  such  appeal  except  by  the  order  of  the  Court  on 

such  terms  as  to  costs,  security,  or  otherwise  as  the  Court  may 
Time  for  think  proper  to  impose  (d).     "  Court "  in  this  latter  paragraph 

appeaip.         means  the  Court  of  Insolvency  (e).     The  time  runs  from  the 

pronouncing  of  the  order  (/),  and  in  the  computation  of  time 
The  order  must  the  number  of  days  is  to  be  reckoned  exclusively  of  the  first  day 

be  drawn  iiw 

and  inclusively  of  the  last  day  (g).  The  order  must  be  drawn 
up,  as  otherwise  the  appeal  will  not  be  entertained  (h). 

party"8ite  ^ne   wor(ls   " opposite   party "  mean   a  person   who    in  fact 

opposes  an  application,  and  it  is  not  necessary  to  serve  a  notice 
of  appeal  on  all  the  persons  who  were  called  upon  to  show  cause 
against  a  rule  nisi  under  r.  140  in  composition  proceedings  unless 
such  persons  actually  opposed  the  rule  nisi  (i).  No  form  of 
notice  is  given  in  the  schedule  of  forms,  but  one  usually  used  is 
as  follows : — 

In  the  Court  of  Insolvency    )  The  Insolvency  Acts. 

District.    ' 

In  the  matter  of 

and 
In  the  matter  of 

noSce°o'f  appeal.       Take  Notice  that  the  above-named,  A.B.  intends  to  appeal  to  the  Supreme 

Court  sitting  as  the  Full  Court  against  the  order  of  this  Court  of  Insolvency  dated 

the  day  of  Whereby  it  was  ordered  [set  out  the 

terms  of  the  order].     And  that  the  said  appeal  will  be  made  on  the  day 

of  next,  or  so  soon  thereafter  as  counsel  can  be  heard  herein.     And 

further  take  notice  that  the  following  are  the  grounds  on  which  it  is  intended  to 

support  the  said  appeal : 

(c)  S.   11,  Act  of  1890;   s.  112  (3),  {g)  Vide  Watson  v.  Issell,  16  V.L.R., 
Act  of  1897.  607.      Vide  Chapter  II.  as  to  computa- 

(d)  Ibid.  tion  of  time. 

(e)  Re  Hall,  9  A.L.T.,  224 ;  and  by  (h)  In  re  Murphy,  1  V.L.R.  (I.),  50. 
s.  112  (3),  Act  of  1897,  the  expression  (i)  In  re  Cromie,  ex  parte  The  Real 
will  include  the  police  magistrate.  Estate  Bank,  20  V.  L.  R. ,  124 ;  15  A.  L.  T. , 

(/)  S.  11,  Act  of  1890.  248. 
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[Here  set  out  in  numbered  paragraphs  the  grounds  relied  upon].     And  further      CHAP.  I. 
take  notice  that  the  said  A.B.  has  this  day  paid  into  Court  the  sum  of  £20 
(twenty  pounds)  as  security  for  costs  to  abide  the  event  of  such  appeal. 

Dated  this  day  of 

Solicitor  for  the  said  A.B. 
To  the  above-named,  CD., 
and  his  Solicitor,  E.F.,  Esq. 

Service  of  notice  on   the  solicitor  of  the  opposite   party   is  s«rvfce- 
sufficient  (j),  and  it  may  be  served  upon  the  respondent  per- 
sonally after  three  o'clock  on  the  last  day  of  service  (k). 

The  notice  can  be  amended  (I).     The  deposit  is  not  necessary  „^fc"dmcnt  of 
in  appeals  against  decisions  granting,  suspending  or  refusing  a 
certificate  of  discharge  (m),  nor  is  it  required  in  an  appeal  by  an  tfficate  appeals. 
insolvent  if  anything  is  added  by  the  judge  to  such  decisions,  as 
an  order  for  imprisonment  (n).     The  deposit  may  be  paid  into 
either  the  Supreme  or  the  Insolvency  Court,  but  for  the  purpose  of  Payment  of 

~  *       r  deposit  into 

convenience  it  should  be  paid  into  the  Court  of  Insolvency  (o).  court. 

When  the  deposit  is  paid  in,  the  Full  Court  alone  has  jurisdiction 

to  deal  with  it,  and  where  the  appeal  is  abandoned,  the  respondent,  _   ,    . 

'  rr  r  Production  of 

by  way  of  motion,  may  apply  to  the  Full  Court  for  an  order  that  gj^™„" Court 
his  costs  may  be  paid  out  of  the  deposit  (p).   As  to  the  production  on  appeaL 
of  papers  to  the  Supreme  Court  on  appeal,  see  r.  158. 

Whenever  an  order  of  a  iudge  is  appealed  against,  the  appellant  Judge's  notes 
or  his  solicitor  must  forthwith  obtain,  make,  and  prepare  at  his 
own  cost  and  charges  a  fair  copy  of  the  judge's  notes  of  the 
evidence  taken  before  him  in  the  matter  of  such  order,  and  must 
also  pay  to  the  officer  or  person  appointed  by  the  judge  to  make 
such  copy  the  sum  of  one  shilling  per  folio  for  his  own  use,  and 
must  as  soon  as  may  be  send  or  deliver  the  same  together  with  a 
copy  of  the  appeal  notice  to  the  judge  to  be  by  him  forwarded  to 
the  Supreme  Court,  together  with  a  statement  of  his  reasons  for 
making  such  order  (q). 


ij)  In  re  Cotton,  ex  parte,  Goulstone, 
6  V.L.R.  (I.),  at  p.  25;  and  In  re 
Baltimore,  5  A.J.R.,  1 ;  r.  104. 

it)  In  re  Goldsmith,  5  V.L.R.  (I.), 
21 ;  vide  also  rules  as  to  service,  r.  104, 
ttseq. 

(1)  S.  31,  Act  of  1890 ;  s.  10  (2),  Act 
of  1897  ;  and  vide  In  re  DaUimore,  ante, 
where  the  Court  appealed  to  was  not 
specified. 

(m)  S.  11,  Act  of  1890,  and  In  re 
Dy«,2V.LR.  (L),  42. 


(n)  In  re  Goldsmith,  ante. 

(o)  In  re  Tfionemann,  13  V.L.R.,  pp. 
204,  207. 

(p)  Re  Foley,  ex  parte  Giles,  2  A.  L.R. , 
206.  In  this  case  it  was  indicated  that 
the  respondent,  to  be  successful  in  an 
application  for  the  costs  of  such  motion 
should  make  it  plain  to  the  other  side 
what  the  costs  amount  to,  and  ask  for 
them. 

(q)  R.  159,  and  vide  s.  11,  Act  of 
1890. 
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chap.  i.         The  proper  officer  to  whom  the  copy  notes  with  the  statement 


Transmission  to  of  judge's  reasons  are  to  be  transmitted  is  the  prothonotary  (r), 

prothonotary.  &  .  * 

and  the  notes  will  not  be  varied   either  on  the  statement  of 
counsel  or  on  affidavit  (s). 


Re-statement  of 
notes  and 
re-hearing. 


Where,  however,  a  question  remained  indefinite  the  Court 
remitted  the  case  to  the  insolvency  judge  to  determine  the  fact 
(t),  and  when  the  case  stated  was  vague  it  was  remitted  to  the 
judge  below  to  fully  re-state  the  evidence  and  his  reasons  (u). 
But  there  is  apparently  no  power  in  the  Supreme  Court  to  remit 
the  case  for  re-hearing  (v),  but  cases  have  been  remitted  to  the 
insolvency  judge,  on  the  one  hand  leaving  him  to  direct  the 
method  of  proceeding  (iv),  on  the  other  "  to  deal  with,"  with  an 
intimation  of  the  Full  Court  views  (x).  The  provision,  so  far  as 
the  notes  of  evidence  are  concerned,  necessarily  only  applies  to 
cases  where  evidence  is  taken  (y),  but  it  is  of  the  utmost 
importance  that  the  provision  generally  should  be  complied 
with  (z\ 


Appeal  from 
special  cases 
submitted  to 
Insolvency 
Court : 


The  judgment  of  the  Court  is  final  on  a  special  case  submitted 
to  it  under  s.  15,  Act  of  1890,  unless  it  is  agreed  and  stated  in  such 
special  case  that  either  party  may  appeal  (a). 


From  judicial 
and  ministerial 
orders : 

From  Order-in- 
Chambers : 

From  order 
approving  of 
release : 

From  certificate 
applications : 

From  order  re- 
fusing insolvent 
to  be  examined 
on  his  own 
behalf. 


The  section  contemplates  that  every  order,  judicial  or  ministerial 
can  be  appealed  from,  and  therefore  an  appeal  lies  from  an  order 
confirming  the  appointment  of  a  trustee  (b),  and  from  an  order  in 
chambers  made  by  a  judge  (c),  and  a  creditor  may  appeal  against 
the  order  approving  of  a  release  under  s.  14  (1),  Act  of  1897,  even 
if  he  has  not  proved  his  debt,  as  he  is  bound  by  the  order  (d).  An 
appeal  also  existed  from  the  decision  of  the  judge  where  he  had 
dispensed  with  the  condition  imposed  by  s.  139,  Act  of  1890  (e), 
and  also  where  he  refused  to  dispense  with  the  condition  of 


(r)  R.  10,  Supreme  Court  Rules  1884. 

(a)  Vide  In  re  M'Intyre,  11  V.L.R., 
p.  312. 

(t)  Lire  Gamble,  19  V.L.R.,  at  pp. 
628-9;  15A.L.T.,  174. 

{u)  In  re  Ruddock,  5  V.L.R.  (I.)f  at 
pp.  54  and  55. 

(v)  Vide  In  re  Aarom,  6  V.L.R.  (I.)f 
at  p.  70. 

(w)  In  re  Ruddock,  5  V.L.R.  (I.),  at 
p.  55. 

(x)  In  re  Cromie,  ex  parte  The  Real 
Ettate  Bank,  20  V.L.R.,  at  p.  130  ;  15 


A.L.T.,  p.  248. 

(y)  In  re  Mackay,  2  V.R.  (I.),  at  p. 
23. 

(z)  Vide  In  re  J.  B.  Davies,  17  A.L.T., 
261  ;  2A.L.R.,39. 

(a)  S.  15,  Act  of  1890. 

(6)  In  re  Mackay,  2  V.R.  (I.),  22,  23. 

(c)  In  re  Clarton,  5  V.L.R.  (I.),  47. 

(d)  Vide  In  re  Langtry,  ex  parte 
Stevenson,  63  L.J.Q.B.,  570  ;  1  Manson, 
169. 

(c)  Re  Dyte,  2  V.L.R.  (I.),  42. 
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obtaining  the  certificate  (/) ;  and  apparently  it  would  also  lie     CHAP.  I. 
from  a  refusal  to  allow  an  insolvent  to  be  examined  on   his 
certificate  application  (g). 

Where  there  is  evidence  on  which  the  judge  might  reasonably  q^fon°of  fact. 
find  a  fact,  the  Supreme  Court  will  not  disturb  his  finding  on 
appeal  (A).     An  irregularity  in  the  action  of  the  insolvency  judge  action  o? judge. 
in  the  hearing  of  a  certificate  application  is  not  a  matter  of  appeal    . 

°  *  *■  *•  *•  Discretionary 

(i).     S.  11,  Act  of  1890,  enacts  that  any  order  of  the  Court  may  JJJJJSJ^ 
be  appealed  from,  and  Order  58,  r.  1,  Rides  of  the  8uj)reme  Court  aflowed- 
(Judicature),  enacts  that  the  whole  or  any  part  of  any  judgment 
or  order  may  be  appealed  from,  and  under  the  latter  order,  where 
the  determination  complained  of  was  merely  the  exercise  of  the 
discretion  of  the  judge,  the  same  cannot  be  appealed  from  unless 
the  judge  has  declined  to  exercise  his  discretion,  or  has  manifestly 
proceeded  on  the  wrong  ground  (,; ).     The  exercise  of  the  judge's 
discretion  in  refusing  to  receive  an  affidavit  from  an  insolvent  on 
certificate  proceedings  is  an  instance  where  the  Court  is  slow  to 
entertain  an  appeal  (k).     Appeals  as  to  costs  are  in  the  same  Appeals  a*  to 
category,  and  as  a  rule   will  not  lie,  as  where  the  judge  has 
exercised  his  discretion,  and  there  are  no  peculiar  circumstances 
to  affect  it  on  matter  of  principle  (I), 

Appeals  to  the  Privy  Council  are  dealt  with  under  the  provisions  p5^acou°nciie 
of  the  Order-in-Council,  9th  June,  1860,  Victorian  Statutes  1890, 
Vol.  IV.,  p.  3232,  and  the  amending  rules  published  in  the  Govetm- 
ment  Gazette  1896,  at  p.  2637,  and  also  under  the  Supreme  Court 
Act  1890,  ss.  231-233.     The  question  of  the  "  appealable  amount "        } 
is  determined  by  considering  all  the  merits  of  the  case,  and  in  an  aniounfc" 
application  to  expunge  a  proof  of  a  debt  amounting  to  £57,050  it 
was  considered  that  the  matter  involved  not  only  the  share  which 
the  creditor's  debt  entitled  it  to  have  out  of  the  estate,  but  also 
many  other  rights  for  which  the  whole  of  its  debt  would  be  an 
important  factor,  and  leave  to  appeal  granted  (m) ;  and  leave  was 


(/)  Vide  In  re  Mclntyre,  11  V.L.R., 
at  p.  319. 

(g)  Vide  In  re  Aarons,  6  V.L.R.  (I.), 
56. 

{h)  In  re  Summers,  ex  parte  Hasher, 
10  V.L. R.  (I.),  78. 

(0  In  re  Were,  6  V.L.  R.  (I.),  atp.  44. 

(j )  The  cases  on  this  point  and 
others  where  appeals  are  not  allowed 
are  collected  in  the  Annual  Practice 


under  Order  5S,  r.  1. 

(k)  In  re  Michael,  5  A.J.R.,  64. 

(l)  Vide  United  Hand-in- Hand  and 
Band  of  Hope  Company  v.  National 
Bank  of  Australasia,  4  V.L.R.  (E.), 
173.     The  cases  on  appeals  as  to  costs 

fenerally  are  collected  in  the  Annual 
'ractice  under  Order  65,  r.  1. 
(m)  In  re  Tencken,  19  V.L. R.,  p.  557  ; 
15  A.L.T.,  p.  149. 
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CHAP.  I.  granted  on  the  ground  that  the  matter  was  of  sufficient  amount 
from  a  decision  of  the  Court  refusing  to  expunge  a  proof  for 
£53,587  on  the  application  of  a  creditor  for  £288  (n).  On  an 
application  for  leave  to  appeal  by  a  petitioning  creditor  it  was 
held  that  the  value  of  the  debtor's  estate  and  not  the  amount  of 
the  petitioning  creditors  debt  is  to  be  regarded  in  estimating  the 
amount  of  the  matter  in  issue  (o),  and  where  a  debtor  obtained 
registration  of  a  composition  under  the  provisions  of  the  Act,  and 
an  application  by  a  creditor  to  set  the  same  aside  having  been  re- 
fused by  the  Court  of  Insolvency  and  on  appeal  by  the  creditor, 
the  matter  having  been  remitted  to  the  Court  of  Insolvency  to  be 
heard,  leave  to  appeal  from  such  direction  of  the  Full  Court  was 
refused,  as  the  decision  of  the  Full  Court  was  not  one  determining 
the  merits  of  the  case  (p). 

costs  of  appeals.      As  to  costs  of  appeals,  vide  Chapter  II. 

5. — Jurisdiction   as  to  Penalties  and  Offences  and  as  to 

Commitments. 

Trustee.  Jurisdiction  as  to  penalties  and  offences  under  the  Acts  is  exer- 

cised by  the  Court  in  some  instances  and  by  the  Supreme  Court  in 
others.  As  to  the  Court,  besides  its  powers  of  removing  trustees 
(q),  it  can  for  the  improper  use  or  retention  of  money  of  the 
estate,  under  s.  89,  Act  of  1890,  and  ss.  53  (2),  54  (6),  Act  of  1897, 
penalise  the  trustee,  under  the  latter  section  without  prejudice  to 
any  other  liability,  civil  or  criminal,  at  the  rate  of  20  per  cent, 
per  annum  on  money  so  used,  as  well  as  dismiss  him  from  his 
office,  with  costs,  and  it  may  also  disallow  all  or  any  part  of  his 
charges  (r).  Where  solicitation  has  been  used  by  or  on  behalf  or 
with  the  consent  of  a  trustee  in  obtaining  proxies,  or  in  procur- 
ing the  trusteeship,  except  by  direction  of  a  meeting  of  creditors, 
the  Court  has  power,  if  it  think  fit,  to  order  that  no  remuneration 
be  allowed,  in  the  terms  of  s.  19,  Act  of  1897  (s),  and  where  the 
trustee  neglects  or  refuses  to  pay  any  dividend,  the  Court  may 
order  him  to  pay  same  and  also  to  pay  out  of  his  own   money 

interest  thereon  for  the  time  that  it  is  withheld,  at  such  rate  as  it 

• 

(n)  Ex  parte  Rolf  a,  and  Bailey,  in  re  258  ;  vide  also  Roche  Tompsitt  v.  Wilson, 

Ratledge,  2  W.  &  W.  (I.),  51.  13  V.L.R.,  833. 

(o)  In  re  McDonald,  2  V.R.  (I.),  12.  iq)  Vide  Chapter  V. 

(p)  In  re  Cromie,  ex  parte  Real  Estate  (r)  S.  125,  Act  of  1890. 

Bank,  20  V.L.R.,  131 ;  15  A.L.T.,  p.  (*)  Vide  Chapter  V.  and  r.  277. 
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may  fix,  and  costs  of  the  application  (£).  The  official  accountant  CHAP.  I. 
may,  in  writing,  require  the  trustee  to  make  good  any  loss  the 
estate  of  the  insolvent  may  have  sustained  by  his  misfeasance, 
neglect  or  omission,  and  if  he  neglect  to  do  so,  the  Court,  on 
report  from  the  official  accountant,  after  hearing  the  explanation 
(if  any),  of  the  trustee,  must  make  such  order  in  the  premises  as 
it  thinks  just  (u). 

The  Court  may  have  the  insolvent  arrested,  and  his  books,  insolvent  and 
papers,  money  and  goods  seized  (v)  under  the  circumstances  set 
out  in  Chapter  VI.  hereof,  "  The  Insolvent,"  and  may  punish  the 
insolvent  for  contempt  of  Court  under  s.  128  (w),  and  may  com- 
mit insolvent  and  other  witnesses  under  s.  135  (#)>  &"d  may 
impose  the  penalties  prescribed  by  ss.  140,  141,  142  and  148,  Act 
of  1890,  in  reference  to  the  conduct  of  the  insolvent  (y),  and  also 
the  penalty  prescribed  by  s.  156  (3),  Act  of  1890,  as  to  receiving 
or  to  concealing  property  under  attachment.  As  to  this  subject, 
vide  Chapter  VI.,  "  Insolvent." 

The  Court  may  commit  any  insolvent  or  other  person  whom  it  Power  to  oommit 

*  *  *  to  Supreme 

may  believe  to  have  committed  or  who  may  be  charged  before  it  {^JJtoJJJ QenenX 
with  the  commission  of  any  indictable  offence  against  the  Insol- 
vency Acts  to  take  his,  her  or  their  trial  either  before  the  Supreme 
Court  or  a  Court  of  General  Sessions,  and  may  grant  or  refuse 
bail  to  such  insolvent  or  other  person,  and  for  the  aforesaid  pur- 
poses it  has  all  the  powers  of  a  police  magistrate  (z).  The  appli- 
cation must  be  heard  and  determined  in  open  Court  (a). 

The   information   must  be   verified   by  the  affidavit  of   the  verification  wu* 

"  hearing  of 

informer,  and  must  be  filed  together  with  such  affidavit  with  the  in'orm*frion- 
chief  clerk  at  least  fourteen  days  before  the  hearing,  and  an 
office  copy  of  the  information  must  be  served  upon  the  party 
informed  against  personally  seven  days  at  least  before  the  day 
of  hearing,  and  the  hearing  of  such  information  is  upon  evidence 
vivd  voce  in  open  Court,  and  conducted  as  nearly  as  may  be  as 
a  trial  at  law  (6). 

(I)  S.  43,  Act  of  1897.  that  the  information   must  contain  a 

(u)  S.  70,  ibid.  notice  at  the  foot  thereof  "as  in  the  ap- 

(r)  S.  129,  Act  of  1890.  pendix."  The  appendix  does  not  appear 

(w)  VUU  Chapter  VI.  to  contain  one  unless  a  similar  notice 

(x)  Vide  Chapter  VII.  to  that  to  form  145  is  meant.     As  to 

(y)  Vide  Chapter  VIII.  general  procedure  on  committing  for 

(z)  S.  8,  Act  of  1897-  vide  s.  7  also.        trial,  vide  Justices  Act  1890,  s.  39,  et 

(a)  S.  3,  Act  of  1897.  seq. 
(6)  B.  449.    This  rule  also  prescribes 
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CHAP.  I.  On  a  certificate  application  the  Court  has  power  to  commit  an 
insolvent  for  trial  for  an  offence  under  the  Act,  and  at  the  same 
time,  under  s.  140,  sentence  him  to  imprisonment  and  refuse  his 
certificate  (c).  The  Court  may  commit  an  insolvent  on  an  infor- 
mation charging  more  than  one  offence,  notwithstanding  s.  73 
(1),  of  the  Justices  Act  1890  (d). 

bribwicreSitore.  The  Court  may  also  impose  the  forfeiture  referred  to  in  s.  147, 
Act  of  1890  (e),  upon  a  creditor  induced  by  reward  to  forbear 
from  opposing:  a  certificate  or  to  consent  to  the  allowance  of  the 

Contempt  of  rjr  ° 

court.  same,  or  to  forbear  to  appeal  against  a  grant  of  the  same.     The 

Court  for  the  purposes  of  the  Acts  has  all  the  powers,  rights  and 
privileges  of  the  Supreme  Court,  and  the  judges,  when  sitting  in 
Chambers  for  the  despatch  of  business,  have  the  same  and  the 
like  powers  as  are  possessed  by  the  judges  of  the  Supreme  Court 
sitting  in  Chambers  (/),  and  all  orders  of  the  Court  or  judge  are 
directed  to  be  enforced  in  the  same  way  as  orders  of  the  Supreme 
Court  were  enforced  at  the  passing  of  the  Act  of  1890,  or  in  such 
other  mode  as  may  be  prescribed  (g).  It  may  therefore  commit  for 
contempt.  The  application  must  be  supported  by  affidavit,  which 
must  be  filed  in  the  Court  in  which  the  proceedings  are  being 
prosecuted  (h). 

a°rnci?tiori  and       ^e  aPpKcation  by  the  trustee  for  committal  of  insolvent  or 
aSdavit.    an    other  person  is  form  n0  131 .  the  affidavit  is  form  No.  132. 

Hearing- of  As  to  the  notice  of  hearing  of  the  application  and  the  suspen- 

application.  r>  rir  r 

suspension  of     sion  of  issue  of  the  committal  order,  vide  rr.  100  and  101,  post 

order. 

Forms  of  notice,  The  notice  of  application  is  form  No.  133;  the  order  of  corn- 
warrant,  mittal,  No.  134 ;  the  warrant,  No.  139. 

Enforement  of        A  warrant  of  the  Court  committing  for  contempt  need  not 

order.  °  r 

prescribe  any  time  of  imprisonment,  and  the  mode  prescribed  for 

enforcing  orders  for  contempt  by  the  Court  is  the  same  as  that 

lupreine  court  prescribed  by  the  Supreme  Court  (i).     In  a  commitment  for 

onhabeatcorp,,*.  contempt  under  s>  128,  Act  of  1890,  it  has  been  held  (j)  that  the 

Supreme  Court  will  on  habeas  corpus  examine  the  proceedings 

(c)  In  re  Sampson,  20  V.L.R.,  105 ;  {h)  R.  99. 

15  A.L.T.,  233.  (»)  In  re  Slack,  2  V.R.  (L.),  64.     S. 

(d)  In  re  Ah  Louey,  1  A.L.T.,  77.  17,  Act  of  1890. 

(c)  Tide  Chapter  VIII.  hereof.  (.;)  Be   Gray,  2  V.L.R.   (L.),  241. 

(/)  S.  5,  Act  of  1890;  s.  1,  Act  of  See  also  on  this  subject  Chapter  VI., 

1897.  "Insolvent." 
(g)  S.  17,  Act  of  1890. 
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and  receive  affidavits  to  ascertain  whether  there  was  evidence  of     chap.  i. 
the  facts  on  which  the  warrant  purports  to  have  been  based. 

The  warrant  committing  for  contempt  need  not  prescribe  any  Examples  of 

°  *  x  contempt. 

time  for  enforcement  (&).  The  Court  may  commit  for  contempt  for 
non-payment  of  costs  (k).  The  unauthorised  interference  with 
property  sealed  up  by  attachment  is  a  contempt  (I),  and  so  is 
the  insolvent's  failure  to  perform  his  duties  under  s.  128,  Act  of 
1890,  and  disobedience  of  the  order  of  the  Court  made  on  a 
motion  to  enforce  the  provisions  of  a  composition  is  expressly 
made  a  contempt  of  Court  (m).  Further,  any  person  who  know- 
ingly falsifies  or  fraudulently  alters  any  document  in  or  incidental 
to  any  proceeding  under  the  Acts  or  rules  is  deemed  guilty  of 
contempt  of  Court,  and  is  liable  to  be  punished  accordingly  (n). 
Such  penalty  is  cumulative  to  any  other  penalty,  punishment,  or 
proceeding  to  which  such  person  may  be  liable  (n). 

Where  the  Court  has  power  under  the  Acts  to  sentence,  (^™bmcnfc  to 
apprehend,  or  commit  any  person  to  prison,  the  commitment  may  warrant- 
be  by  warrant  directed  to  such  person  as  the  Court  may  think 
fit  and  to  such  convenient  prison  as  the  Court  thinks  expedient, 
and  every  such  warrant  is  sufficient  authority  to  such  person  to 
act  as  therein  directed,  and  to  the  keeper  of  such  prison  to  detain 
the  person  sentenced,  apprehended,  or  committed  for  the  period 
named  in  such  warrant  (o). 

The  Supreme  Court  and  Courts  of  General  Sessions  deal  with  The  supreme 

*  ....  Court  and  Courts 

persons  wilfully  making  a  false  declaration  in  relation  to  liquida-  g^gjf'*1 


(*)  In  re  Slack,  2  V.R.  (L.),  at  pp.  64 
and  135. 

(0  In  re  Bateman,  2  V.L.T.,  203. 

(m)  S.  154,  Act  of  1890.  As  to  con- 
tempt of  Court  generally,  vide  Annual 
Practice,  note  to  Order  44,  r.  1,  and 
In  re  Sytne,  ex  parte  Daily  Telegraph 
Newspaper  Company,  5  V.L.R.  (L.), 
291.  Be  Syme,  ex  parte  McKinley,  6 
V.L.R  (L.),  51 ;  1  A.L.T.,  154.  In  re 
Ftigl,  ex  parte  Herman,  9  V.L.R.  (L.), 
143  ;  5  A.L.T.,  20.  In  re  Harvard,  4 
V.L.R.  (I.),  65.  Re  Strong,  ex  parte 
Campbell,  4  A.J.R.,  150.  Williamson 
v.  Courtenay,  1  W.  &  W.  (E.),  21. 
Durbridge  v.  Scholes,  6  W.  W.  &  a'B. 
(E.),  1.  United  Hand-in- Hand  and 
Band  of  Hope  Company  v.  National 
Bank  of  Australasia,  4  V.L.R.  (E.),  173. 
In  re  BaUarat  Patent  Fuel,  due,  Com- 
pany, 2  W.W.  &  a'B.  (E.),  172.     Reg. 


v.  Wilson,  ex  parte  Yates,  3  A.  L.T.,  55. 
In  re  Slack,  2  V.L.R.  (E.),  204;  4 
V.L.R.  (L.),  454.  In  re  Heron,  5 
A.J.R.,  161.  In  re  Thompson,  ex  parte 
Johnston,  1  W.  &  W.  (L.),  24.  In  re 
Bateman,  6  W.W.  &  a'B.  (I.E.  &  M.), 
15,  24.  Slack  v.  Atkinson,  4  V.L.R. 
(E.),  230.  Tyrrell  v.  Stewart,  4  V.L.R. 
(E.),  60.  Ware  v.  Ware,  4  V.L.R.  (E.)f 
119.  Attomey-Qtneral  v.  Bentley,  6 
W.W.  &  a'B.  (E.),  175.  In  re  Dakin, 
13  V.L.R.,  522;  9  A.L.T.,  62.  In  re 
Daly  and  In  re  Winter,  15  V.L.R., 
402.  In  re  Cooper,  ex  parte  Hall,  16 
V.L.R.,  802.  In  re  Ebsicorth,  ex  parte 
Tompsilt,  17V.L.R.,391.  Inre Ellison, 
19  V.L.R.,  548.  In  re  Mecredy,  20 
V.L.R.,  431. 

(71)  R.  452. 

(o)  Act  of  1890,  s.  33— compare  32  & 
33  Vict.  c.  71,  s.  77  ;  vide  also  r.  97. 
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AS    TO    LUNATICS. 


CHAP.  I. 


Punishments 
under  the  Acts 
cumulative. 


tions  by  arrangement  under  a  153  (2b),  Act  of  1890,  and  with  the 
offences  committed  by  creditors,  insolvents  and  other  persons 
under  Part  XL  of  the  Act  of  1890  (except  under  sub-s.  3,  s.  156), 
and  with  the  misdemeanour  created  by  s.  25,  Act  of  1897,  for  the 
sharing  of  the  assignee's  and  trustee's  remuneration  and  the 
misdemeanour  created  by  s.  55  of  the  same  Act  (p). 

Where  any  person  is  liable  under  any  other  Act  of  Parliament 
or  at  common  law  to  any  punishment  or  penalty  for  any  offence 
made  punishable  by  the  Acts,  such  person  may  be  proceeded 
against  under  such  other  Act  of  Parliament,  or  at  common  law, 
or.  under  the  Acts,  so  that  he  be  not  punished  twice  for  the  same 
offence  (q). 

6. — As  to  Lunatics. 

R.  271  of  the  Bankruptcy  Rules  1886  has  been  adopted  by  r. 
292  as  follows : — "  Where  any  debtor  or  creditor  or  insolvent  is  a 
"  lunatic  not  so  found  by  inquisition  or  declared,  the  Court  may 
"  appoint  such  person  as  the  Court  shall  think  fit  to  do  any  act 
"  required  by  the  Acts  or  Rules  to  be  done  by  such  debtor,  creditor 
"  or  insolvent."  The  English  section  148  providing  that  a  lunatic 
found  so  by  inquisition  "  may  act  by  his  committee  or  curator 
"  bonis"  has  not  been  adopted. 

As  to  the  compulsory  sequestration  of  lunatics'  estates,  vide 
Chapter  IV.,  post 


7. — Limitation  of  Actions  for  anything  done  in  pursuance 

of  the  Acts. 

Every  action  brought  against  any  person  for  anything  done  in 
pursuance  of  the  Insolvency  Acts  must  be  commenced  within  six 
months  next  after  the  cause  of  action  has  arisen,  and  if  it  appears 
that  such  action  was  commenced  after  the  time  so  limited  for 
bringing  the  same,  the  jury  must  find  for  the  defendant  (r). 


(p)  S.  18,  Supreme  Court  Act  1890; 
s.  179,  Justices  Act  1890.  FwkChapter 
XII. ,  post. 

(q)  S.  163,  Act  of  1890  ;  s.  1,  Act  of 


1897 

(r)  S.  97,  Act  of  1890 ;  s.  1,  Act  of 
1897. 
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1.— The  Chief  Clerk. 

2. — Provisions  as  to  Creditors. 

3. — Evidence. 

4. — Affidavits. 

5.  — Proceedings. 

6.—  Warrants. 

7.  —  (1).  Summonses  and  Motions. 

(2).  Procedure  on  Motions  under 
s.  16,  Act  of  1890  ;  s.  5,  Act 
o/1897;  Summonses  under 
s.  96,  Act  of  1890;  and 
motions  under  s.  109,  Act 
o/1890. 


8. — Infants. 

9. — Payment  into  Court. 

10. — Service  and  Execution  of  Process. 

11. — Security  in  Court. 

12. — Actions  by  Trustee  and  Insolvent's 

Partners. 
13. — Actions  on  Joint  Contracts. 

14.  — Amendment. 

15.  — Judgment. 
16. — Execution. 
\7.—Time. 

18. — Costs  and  Fees. 

19. — <<4«  to  Forms  Prescribed. 


1. — The  Chief  Clerk. 

The  duties  of  the  chief  clerk  are  dealt  with  in  the  discussion  Duties. 
of  the  subjects  to  which  his  various  duties  relate.     Any  chief  Mother  a°t  '°r 
clerk  may  act  for  any  other  chief  clerk  in  any  matter  in  relation 
to  his  office  (a). 

The  chief  clerk  must  submit  any  matter  before  him  upon  which  May  take  opinion 
he  is  doubtful  or  which  the  parties  or  either  of  them  desire  should 
be  submitted  to  the  judge  for  his  opinion  and  order  (6).  This 
direction  is  imperative  on  the  chief  clerk,  and  he  is  bound  to  refer 
a  question  arising  at  a  meeting  of  creditors  to  the  judge  when 
required  so  to  do  by  either  party,  and  for  that  purpose  his  duty 
is  to  adjourn  the  meeting  (c). 

If  within  one  week  from  the  making  of  an  order  of  sequestra-  Duty  of  chief 
tion,  order  on  application  to  approve  a  composition,  order  annulling  paration  and 
a  composition,  or  order  on  application  for  a  certificate  of  discharge,  ordere- 
such   order  has   not  been   completed,   it   is    the    duty   of    the 


(a)«F«*er.  124. 
(ft)  R.  123. 


(c)  In  re  Renter,  4  A.J.R.,  143. 
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THE  CHIEF  CLERK. 


CHAP.  II.  chief  clerk  to  prepare  and  complete  such  order,  provided  that  if 
in  any  case  the  judge  be  of  opinion  that  this  provision  ought 
not  to  apply  he  may  so  order  (d). 


As  to  affidavits. 


As  to  filing 
Gazette  and 
newspapers. 


Meaning  of 
11  chief  clerk." 


The  chief  clerk,  upon  any  affidavit  being  left  with  him  to  be 
filed,  must  indorse  the  same  with  the  day  of  the  month  and  year 
when  the  same  was  so  left,  and  forthwith  file  the  same  with  the 
proceedings  to  which  the  same  relates,  and  any  affidavit  left  with 
the  chief  clerk  to  be  filed  must  on  no  account  be  delivered  out  to 
any  person  except  by  order  of  the  Court  (e). 

As  to  filing  Gazette  and  newspapers  containing  advertisements 
relating  to  any  application,  matter  or  proceeding,  vide  rr.  136  and 
137. 

As  to  the  meaning  of  "  chief  clerk,"  vide  s.  4,  Act  of  18.90,  and 
r.  3,  "  Interpretation  of  Terms." 


Meaning  of 
creditor. 


2. — Provisions  as  to  Creditors. 

The   term  "creditor"  includes   a   corporation  and  a  firm  of 
creditors  in  partnership  (/). 


Agent  of  The  duly  authorised  agent  of  any  creditor,  whether  a  corpora- 

creditor  may  act  ^  °  "  x 

for  creditor.  t,ion  or  n0^  has  authority  to  do  all  acts,  matters  and  things 
authorised  or  required  to  be  done  by  any  creditor  under  or  by 
virtue  of  the  Acts  as  fully  and  effectually  as  such  creditor  could 
or  might  do  (g).  It  has  been  held  under  18  Vict.  No.  273,  s.  124, 
that  the  creditor  may  be  represented  by  an  agent  in  all  matters 
relating  to  the  estate,  and  that  it  would  deprive  the  provision  of 
all  beneficial  operation  if  he  were  held  unable  to  perform  a  pre- 
liminary necessary  to  set  the  Court  in  motion  (h),  and  the  agent 
can,  therefore,  in  a  proof  of  debt  value  the  security  held  by 
insolvent  (i) ;  but  the  authority  of  the  agent  must  be  proved  (k). 
In  voting  at  a  meeting  of  creditors  the  sworn  statement  of  the 
agent  in  the  proof  of  debt  is  sufficient  without  production  of  the 


(d)  R.  138 — compare  r.  5,  Bankruptcy 
Hides  1890. 

(e)  R.  135 — compare  r.  35,  Bankruptcy 
Rule*  18S6. 

(/)  R.  3. 

(g)  S.  21,  Act  of  1890  (compare  32  & 
33  Vict.,  c.  71,  s.  80,  sub-ss.  7  and  8, 
and  28  Vict.  No.  273,  s.  124,  and  10 
Vict.   No.    14,  8.  6;  the  latter  enact- 


ments related  to  creditors  residing 
without  the  jurisdiction  of  the  Supreme 
Court) ;  a.  1,  Act  of  1897. 

(h)  In  re  Phelan,  3  W.  W.  &  a'B.  (I. ), 
4. 

(i)  In  re  Evans,  6  A.L.T.,  249. 

(k)  Ibid,  and  In  re  Jenkins,  15  V.L.R., 
271.  Vide  Be  Penglase,  15  V.L.R.,  at 
p.  440. 
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authority  (£).   As  to  proceedings  by  companies  or  co-partnerships    CHAP.  II. 
authorised  to  sue  and  be  sued  in  the  name  of  a  public  officer  or 
agent,  vide  r.  284,  post 

Any  two  or  more  persons  being  partners,  or  any  person  carrying  Proceedings  in 
on  business  under  a  partnership  name,  may  take  proceedings,  or  namc- 
be  proceeded  against,  under  the  Insolvency  Acts  in  the  name  of 
the  firm,  but  in  such  cases  the  Supreme  Court  or  the  Court  may 
on  application  by  any  person  interested,  order  the  names  of  the 
persons  who  are  partners  in  such  firm,  or  the  name  of  such  person, 
to  be  disclosed  in  such  manner  and  verified  on  oath  or  otherwise 
as  the  Court  may  direct  (m). 

Any  petition  for  sequestration  of  the  estate  of  any  debtor  to  a  §jgj*{£"  ^ 
firm  signed  with  the  name  or  style  of  such  firm  by  any  partner  p^8^"1^0*8* 
thereof  is  duly  signed  for  the  purpose  of  any  such  petition,  and 
any  acceptance  of  any  offer  of  composition  or  security  for  com- 
position, or  any  release  and  any  authority  to  vote  or  to  do  any 
act,  matter  or  thing  under  the  Acts,  is  deemed  duly  signed  if 
signed  with  the  name  or  style  of  the  firm  by  any  partner  thereof, 
and  any  proof  of  debt  may  be  made  by  one  partner  on  behalf  of 
the  others  (n),  and  where  any  notice,  declaration,  petition  or  Arm's  signature. 
other  document  requiring   attestation  is  signed   by   a  firm  of 
creditors  in  the  firm's  name  the  partner  signing  for  the  firm  must 
add  also  his  own  signature  (o). 

3. — Evidence. 
In  all  suits  or  actions,  and  in  all  informations  under  the  Acts  Proof  ?f inso1" 

'  vency  in  any 

where  it  is  necessary  to  allege  or  prove  that  any  party  became  pr^d'ng.  r 
or  was  insolvent,  or  that  his  estate  was  sequestrated  or  adjudged 
to  be  sequestrated,  it  is  sufficient  merely  to  allege  that  such  party, 
being  insolvent  within  the  meaning  of  the  Acts,  his  estate  was 
sequestrated,  without  setting  forth  any  order  for  sequestration, 
or  setting  forth  or  proving  any  petition  or  any  petitioning 
creditor's  debt  or  act  of  insolvency,  and  proof  of  such  allegation 
may  be  made  by  the  production  of  an  office  copy  of  the  order  of 

(0  In  re  Evans,  ante.  sequestrations  and  proofs  of  debt  in 

(m)  S.    13,   Act    of    1897 — compare  connection  with  this  provision  are  dealt 

Bankruptcy  Act   1883,   s.    115.       Vide  with  in  Chapters  IV.  and  V.  (Division 

Registration  of  Firms  Act  1892.  3)  under  »*  Partners." 

(n)  S.  22,  Act  of  1890;  s.  1,  Act  of  (o)   Vide   r.    285— compare    r.    259, 

1897.     The  decisions  as  to  compulsory  Bankruptcy  Rule*  1886. 
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CHAP.  ii.  sequestration  or  adjudication  of  sequestration,  and  (on  proof  of 
the  identity  of  the  party  therein  named)  such  proof  is  sufficient 
for  the  purposes  of  such  allegation  (p).  But  as  all  petitions  when 
presented  to  a  chief  clerk  must  be  presented  to  the  chief  clerk  of 
the  Court  of  the  district  in  which  the  petitioner  resides,  it  may 
be  shown  in  answer  to  such  attempted  proof  that  the  order  is 
bad  if  signed  by  the  clerk  of  a  wrong  district  (q). 

The  Supreme  Court  will  not  take  judicial  notice  of  the  insol- 
vency of  a  defendant  (r). 


Proof  of  election 
appointment 
and  confirma- 
tion of  trustee. 


Proof  of 
advertisement. 


The  order  confirming  the  election  or  appointment  of  a  trustee, 
or  a  copy  thereof,  signed  by  a  judge  or  chief  clerk,  and  certified 
by  such  judge  or  chief  clerk  to  be  a  copy  thereof,  is  directed  to 
be  received  and  taken  by  all  Courts  of  Justice  in  Victoria  as 
conclusive  evidence  that  such  trustee  has  been  duly  elected  or 
appointed  and  confirmed  («) ;  but  it  is  not  proof  of  sequestration 
or  of  facts  of  which  an  order  of  sequestration  is  evidence  (t). 

A  memorandum  by  the  chief  clerk  referring  to  &nd  giving  the 
date  of  an  advertisement  in  the  Gazette  or  a  local  paper  is*  by  r. 
456  primd  facie  evidence  that  the  advertisement  to  which  it  refers 
was  duly  inserted  in  the  issue  of  the  Gazette  or  paper  mentioned 
in  it.  The  form  of  memorandum  is  form  No.  122,  schedule  of 
forms,  2>ost. 

The  minutes  of  general  meetings  of  creditors,  upon  proof  of  the 
signature  of  the  person  presiding  at  such,  are  primd  facie  evidence 
in  all  Courts  of  justice  of  what  passed  thereat  (u). 

All  Courts,  judges,  justices  and  persons  acting  judically  take 
signature  of       judicial  notice  of  the  signature  of   any   judge   or  chief   clerk 

judge  or  chief     J  °  J     J       & 

»eai  ouhe°f  the  appointed  under  the  Acts,  and  of  the  seal  of  the  Court  subscribed 
or  attached  to  any  judicial  or  official  proceeding  or  document  to 
be  made  or  signed  under  the  Acts  (v). 


Minutes  of 
meetings. 


Judicial  notice 
taken  as  to 


(p)  S.  25,  Act  of  1890  (compare  5 
Vict.  No.  17,  s.  107 ;  28  Vict.  No.  273, 
8.  128 ;  and  32  &  33  Vict.  c.  71,  s.  10) ; 
s.  1,  Act  of  1897. 

(q)  Reg.  v.  Poole,  3  V.R.  (L.),  p.  184. 

(r)  McCarthy  v.  Ryan,  7  V.L.R. 
(E.),  136. 

(8)  S.  61,  Act  of  1890. 

(t)  Reg.  v.    Prendergaat,  4  A.J.R., 


79. 

(u)  S.  67,  subs,  x.,  Act  of  1890.  As 
to  mode  of  taking  minutes  of  resolu- 
tions, &c,  vide  Chapter  V.,  "  Meetings 
of  Creditors." 

(v)  S.  28,  Act  of  1890  (compare  32  & 
33  Vict.,  c.  71,  s.  109);  s.  1,  Act  of 
1897.  Vide  also  Evidence  Act  1890,  s. 
72. 
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The  Court  may  in  all  matters  within  its  jurisdiction  take  the  CHAP.  n. 
whole  or  any  part  of  the  evidence  either  viva  voce,  on  oath,  or  by  how  evidence  to 
interrogatories  in  writing,  or  upon  affidavits,  or  by  commission, 
and  the  evidence  of  persons  examined  before  the  Court  is  reduced 
to  writing  by  the  judge  (w).  This  provision,  it  has  been  decided, 
does  not  render  inadmissible  written  admissions  or  statements 
which  have  been  used  in  other  proceedings,  as  the  examination  of 
one  of  the  creditors  in  the  insolvency  proceedings  (x).  By  r.  6, 
post,  witnesses  may  be  ordered  out  of  Court. 

Evidence  in  examinations  is  dealt  with  in  Chapter  VII.,  post 

The  minutes  of  general  meetings  of  creditors,  upon  proof  of  the  Minutes  of 

meetings. 

signature  of  the  person  presiding  at  such  meeting,  are  primd  facie 
evidence  in  all  courts  of  justice  of  what  passed  at  such  meeting  (y). 

Commissions  to  take  evidence  under  the  Acts  are  issued  under  Formalities  as  to 

commissions  to 

the  hand  of  a  judge  and  the  seal  of  the  Court,  and  are,  if  the  take  evidence. 

witness  reside  in  Victoria,  directed  to  a  chief  clerk  of  the  Court, 

and  if  the  witness  reside  out  of  Victoria,  to  such  person  as  the 

Court  may  think  fit  (z).     An  order  for  a  commission  and  the  writ  order  for  and 

of  commission  follow  the  forms  for  the  time  being  in  use  in  the  commission. 

Supreme  Court,  with  such  variations  as  circumstances  may  require 

(a). 

The  Court  may,  in  the  terms  of  rule  78,  post,  make  an  order  Taking  of 

*  ■*  depositions. 

for  the  examination  upon  oath  before  the  Court  or  any  officer  of 
the  Court,  or  any  other  person,  and  at  any  place,  of  any  witness 
or  person,  and  may  empower  any  party  to  any  such  matter  to 
give  such  deposition  in  evidence  therein.  Under  this  rule  the  Court 
may  order  an  examination  to  be  held  at  the  witness's  house  before 
an  officer  of  the  Court,  when,  through  illness,  the  witness  cannot 
attend  Court  (6). 

The  provisions  as  to  shorthand  notes  and  writers  are  contained  shorthand  notes 

and  writers. 

in  rr.  79  and  80,  post 

A  subpoena  for  the  attendance  of  a  witness  concerning  any  subpamaand 

service  in 
matters  in  the 

(w)  S.  18,  Act  of  1890.  (z)  S.  29,  Act  of  1890 ;  s.  1,  Act  of  Court- 

(x)  Re  Malty,  4  A.J.R.,  7.  1897. 

(y)  S.  67,  sub-s.  x.,  Act  of  1890.     As  (a)  R.  81. 

to  mode  of  taking  minutes  of  resolu-  (6)  In  re  Bradbrooh,  ex  parte  Haw- 

tions,  &c,  vide  Chapter  V.,  "  Meetings  kins,  23  Q.B.D.,  226. 

of  Creditors." 

8 
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CHAP.  II. 


Summonses  to 
witnesses. 


Service  of 
subpcena. 


Evidence  of 
service. 


Form  of 
subpoena : 

In  compulsory 
sequestrations. 


Admissions. 

Production  of 
documents. 


Lien  ineffective 
as  against 
trustee. 


Disobedience  of 
subpoena  or 
order. 


matter  in  the  Court  may  be  issued  by  the  Court  at  the 
instance  of  the  official  accountant,  a  trustee,  a  creditor,  a  debtor, 
or  any  applicant  or  respondent  in  any  matter  duces  tecum  or  others- 
wise  (c).  A  subpoena  may  be  issued  in  blank  as  in  the  Supreme 
Court  (d). 

Summonses  in  the  nature  of  subpoenas  for  witnesses  may  at 
any  time  be  issued  by  the  chief  clerk  without  the  order  of  a  judge 
with  the  same  force  and  effect  as  if  issued  under  such  order  (e). 
A  sealed  copy  of  the  subpoena  must  be  served  personally  on  the 
witness  by  the  person  at  whose  instance  the  same  is  issued,  or  by 
his  solicitor  or  agent,  or  by  some  person  in  their  employ,  within 
a  reasonable  time  before  the  time  of  the  return  thereof  (/). 
Service  of  the  subpoena  may,  where  required,  be  proved  by  affi- 
davit (g).  The  jurisdiction  to  issue  a  subpoena  does  not  extend  to 
non-contentious  proceedings  (h).  For  present  form  of  subpoena, 
see  form  119,  post  In  compulsory  sequestrations  summonses 
to  witnesses  are  issued  by  the  associate  of  the  judge,  to  whom 
the  application  is  made  for  an  order  nisi  or  an  order  absolute  (£). 

As  to  admissions  of  documents  and  facts  and  notices  as  to 
same,  vide  r.  86,  post ;  and  as  to  the  power  of  the  Court  to  order 
production  of  documents,  vide  r.  82,  post. 

Where  the  trustee  as  such  is  party  to  a  proceeding  he  occupies  a 
different  position  to  that  which  the  insolvent  does  so  far  as  the 
production  of  documents  are  concerned  by  witnesses  summoned 
or  subpoenaed,  inasmuch  as  a  lien  of  a  solicitor  effectual  against 
the  insolvent  is  ineffectual  against  him  (k). 

Any  person  wilfully  disobeying  any  subpoena  or  document 
requiring  his  attendance  for  the  purpose  of  being  examined  or 
producing  any  document  is  deemed  guilty  of  contempt  of  Court, 
and  may  be  dealt  with  accordingly  (I).  Imprisonment  ordered 
under  this  provision  being  a  means  for  enforcing  the  order  of  the 
Court,  would  determine  as  soon  as  obedience  is  yielded,  and  the 


(c)  Vide  r.  73. 

(d)  Ibid. 

(e)  S.  30,  Act  of  1890. 
(/)  R-  74. 

(9)  R.  75. 

(h)  In  re  Ellison,  19  V.L.R.,  548  ;  de- 
cided under  Act  and  Rules  of  1890. 


(i)  Supreme  Court  Rules  1884  (5), 
post. 

(£)  In  re  McKay  and  Bell,  3  A.  J.R., 
98.  Vide  Re  Toleman,  ex  parte  Bramble, 
13  CD.,  885. 

V)  R.  83. 
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costs  are  paid,  the  contempt  in  this  case  being  of  a  civil  and  not    chap.  II. 
of  a  criminal  kind  (in). 

As  to  conduct  money  and  costs  of  witnesses,  vide  post,  "  Costs  ^J^™"^ 
and  Fees."  witnesses. 

As  to  discovery  and  interrogatories,  vide  r.  85,  post.  Discovery  and 

J  o  »  » r  interrogatories. 

4. — Affidavits. 

Any  affidavit  or  declaration  required  to  be  sworn  or  made  in  How  8W0rn- 
relation  to  any  matter  under  the  Acts  may  be  lawfully  sworn : — 
(1.)  In  Victoria  before  any  commissioner  of  the  Supreme  Court 
for  taking  affidavits.   (2.)  In  any  other  place  under  the  dominion  British  place. 
of  Her  Majesty  before  any   Court,  judge  or  person   lawfully 
authorised  to  take  affidavits.     (3.)  In  any  foreign  parts  out  of  her  In  torelgn  ***** 
Majesty's  dominions  before  a  magistrate,  the  oath  being  attested 
by  a  notary,  or  before  a  British  consul  or  vice-consul.     (4.)  Any  prions?™1 
affidavit  of  any  prisoner  in  any  prison  or  gaol  in  Victoria  to  be 
used  in  any  matter  under  the  Acts  may  be  sworn  before  a  com- 
missioner of  the  Supreme  Court  for  taking  affidavits,  or  before 
the  keeper  of  such  prison  or  gaol,  and  every  such  keeper  is 
required  and  authorised  to  administer  the  oath  upon  any  such 
affidavit  without  fee  or  reward.     All   Courts,  judges,  justices,  of  signature, 
commissioners  and  persons  acting  judicially,  take  judicial  notice 
of  the  seal  or  signature  (as  the  case  may  be),  of  any  such  Court, 
judge,  magistrate,  commissioner,  keeper  or  other  person  attached, 
appended  or  subscribed  to  any  such  affidavit  (n).    Section  6  ^a^fidaoUM 
of  the  Declarations  and  Affidavits  Act  1890   enacts  that    all 
affidavits  to  be  used  for  any  purpose  whatever  (except  in  any 
proceeding  in  the  Supreme  Court),  may  be  sworn  before  a  com- 
missioner for  taking  declarations  and  affidavits  appointed  under 
such  Act,  and  he  is  thereby  authorised  to  take  and  receive  the 
same.     Subject  to  the  provisions  of  the  Acts  the  trustee  for  the  ^admiriS?*6 
purpose  of  receiving  and  deciding  upon  proof  of  debts  has  power 
to  administer  oaths  (o). 

No  affidavit  is  sufficient  if  sworn  before  the  solicitor  acting  for  Disqualification. 
the  party  on  whose  behalf  the  affidavit  is  to  be  used  or  before 

(m)  Re  Armstrong,  ex  parte  Lindsay,        r.  72. 
8  Mor.  271.  (o)  S.  85,  sub-s.  1. 

in)  Sec.  27,  Act  of  1890.     Vide  also 
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CHAP.  u. 


Rules  as  to 
affidavits. 


any  clerk,  partner  or  agent  of  such  solicitor,  or  before  the  party 
himself  (p). 

The  rules  relating  to  affidavits  are  61  to  72  inclusive,  and  those 
as  to  filing,  rr.  71  and  135,  post 


5. — Proceedings. 


same. 


proceeding* :         Every  proceeding  in  Court  under  the  Acts  must  be  dated  and 

How  instituted.  J    r  to 

intituled  "  The  Insolvency  Acts :  In  the  Court  of  Insolvency," 
with  the  name  of  the  district  in  which  it  is  taken  and  of  the 
matter  to  which  it  relates.  Numbers  and  dates  may  be  denoted 
by  figures  (q),  and  all  proceedings  in  Court  must  be  either  in 
print  or  manuscript  or  typewritten,  or  partly  in  one  and  partly  in 
another,  as  likewise  all  notices  required  by  the  Acts  and  Rules, 
unless  the  Court  in  any  particular  case  otherwise  orders"  (r). 
Such  rules  as  these  are  directory  merely  (s). 

All  summonses,  notices,  orders,  warrants  and  other  process 
issued  by  the  Court  must  be  sealed  (t). 

office  copies.  As  to  office  copies  vide  r.  13,  post 

Whenever  any  Gazette  or  other  newspaper  contains  any  adver- 
tisement relating  to  any  application,  matter  or  proceeding  under 
the  Acts  or  Rules,  one  copy  of  such  must  be  left  with  the  chief 
clerk  by  the  person  inserting  the  advertisement  (u). 

Vide  r.  284,  post 


Sealing  of 
proceedings. 


Filing  Gazette 
and  newspapers. 


Proceedings  by 
company  or 
co-partnership. 

Proceedings  by 
or  against  firm. 

Defacement  of 
stamps. 


All  proceedings 
to  be  of  record. 


Open  to  public 
inspection. 


Vide  rr.  285  to  288  inclusive,  post 

As  to  officer's  duty  as  to  the  defacement  of  stamps,  see  r.  457, 
post 

All  proceedings  of  the  Court  remain  on  record  in  the  Court  so 
as  to  form  a  complete  record  of  each  matter,  and  they  cannot  be 
removed  for  any  purpose  except  for  the  use  of  the  officers  of  the 
Court  or  by  special  direction  of  a  judge  of  the  Supreme  Court  or 
the  Court,  but  they  may  at  all  reasonable  times  be  inspected  by 


( p)  R.  70. 

{q)  R.  9. 

(r)Rr.  10  and  11. 

(s)  Vide  In  re  Cutler  and  Lever,  1 


V.R.  (I.),  13. 
(t)  R.  12. 
(m)  R.  14. 
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any  person  on  payment  of  the  prescribed  fee  (v).  It  is  a  funda-  chap.  ii. 
mental  rule  that  everything  that  has  been  done  in  the  sequestra- 
tion  must  be  placed  upon  the  file,  so  that  the  Court  which  has 
ultimately  to  determine  the  matter  should  at  all  events  know  how 
and  on  what  grounds  everything  has  been  done  (iv).  Depositions 
of  a  witness  are  proceedings  and  remain  on  record  (w). 


6. — Warrants. 

Applications  for  warrants  of  the  Court  under  the  Acts  may  be  ££{^nt8°n  ,or 
heard  and  disposed  of  by  a  judge  sitting  in  Chambers  (x),  except 
applications  for  the  committal  of  any  person  to  prison  (y). 

All  warrants  must  be  under  the  seal  of  the  Court  and  signed  sealing  and 

©  signing. 

or  certified  by  a  chief  clerk  (z) — that  is,  a  chief  clerk  of  the 
Court  of  the  district  in  which  the  proceedings  are  being  pro- 
secuted (a). 

Every  warrant  of  the  Court  to  do  any  act  or  to  take  or  keep  warranto  of  the 

.  .  .    court- 

any  person  in  custody,  if  in  the  form  prescribed  by  the  rules,  is 

deemed  and  taken  to  be  good,  valid,  and  sufficient  in  law  (b). 

Warrants  are  addressed  to  a  messenger  of  the  Court  or  to  such  to  whom 

°  c      addressed. 

officer  of  the  Court  or  to  such  other  person  as  the  Court  may  in 
each  case  direct  (c). 

The  assignee  or  trustee  may  by  his  messenger,  authorised  by  warrants  of 

&  .  .        attachment  by 

warrant  under  his  hand,  seize  and  lay  an  attachment  on  the  in-  assignee  or 
solvent  estate  and  make  an  inventory  thereof  (ci).  The  messenger 
making  such  attachment  must  leave  with  the  person  in  whose 
possession  any  such  property  is  attached  a  copy  of  the  warrant 
under  the  seal  of  the  Court,  together  with  a  copy  of  the  inventory, 
to  which  is  subjoined  a  notice  that  the  property  of  the  insolvent 
has  been  attached  by  the  messenger,  and  "  that  any  person  who 

(c)  S.  120,  Act  of  1897 — compare  r.  Ex  parte  Pratt,  re  Hayman,  21  CD., 

12,  Bankruptcy  Bides  1886 ;  r.  60  of  1890,  439. 
repealed,  was  to  the  like  effect,  and  was  (x)  S.  3Q,  Act  of  1890. 

held  not  to  apply  to  affidavits  used  on  (y)  S.  3  Act  of  1897,  r.  6. 

a  debtor's  summons.     In  re  Portch,  7  (z)  S.  32  Act  1890,  r.  12. 

V.L.R.  (L),  126.  (a)S.  4,   ibid.     Vide  in  re  Steed,  3 

(w)  Vide  In  re  BeaU,  ex  parte  Beall  A. J.R.,  62  j  and  In  re  Dunne,  2  V.L.R. 

(1894),  2  Q.B.,  at  p.  138.     As  to  the  (I.),  16. 
right  of  inspection,  vide   also  In  re  (6)  8.  31,  Act  of  1890. 

BeaU,  ante,  and  Re   Standard    Gold  (c)  R.  97. 

Mining  Company  (1895),  2  Ch.,  545  ;  (d)  S.  65,  Act  of  1890. 

and  as  to  witness  making  copies,  vide 
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CHAP.  II.  "  knowing  the  same  to  have  been  so  attached  shall  diapose  of, 
"  remove,  retain,  embezzle,  conceal  or  receive  the  same,  or  any 
"  part  thereof,  with  intent  to  defeat  the  said  attachment  is  liable 
"  on  conviction  of  such  offence  to  be  imprisoned,  with  or  without 
"  hard  labour,  for  any  period  not  exceeding  three  years  "  (e). 

The  messenger  may  secure  on  the  premises,  by  sealing  up  any 
repository,  room,  or  closet,  any  articles  which  in  the  discharge  of 
his  duty  it  seems  to  him  expedient  so  to  secure,  or  may  leave 
some  person  on  the  premises  in  custody  thereof  (/). 


Form  of  wan-ant 
of  attachment. 


The  form  of  warrant  of  attachment  is  Form  No.  135. 


fnro?vent'8  Any  person  acting  under  warrant  of  the  Court  may  seize  any 

wam^orthe  property  of  the  insolvent  divisible  amongst  his  creditors  under 
the  Acts  in  the  insolvent's  custody  or  possession,  or  in  that  of 
any  other  person,  and  with  a  view  to  such  seizure  may  break 
open  any  house,  building  or  room  of  the  insolvent  where  the 
insolvent  is  supposed  to  be,  or  any  building  or  receptacle  of  the 
insolvent  where  any  of  his  property  is  supposed  to  be  (g). 


Form  of  warrant 
of  seizure. 

Search  warrants. 


Form  of  search 
warrant. 

Warrants  for 
arrest  of 
insolvent. 


Form  of  such 
warrant. 


The  form  of  warrant  of  seizure  is  No.  138. 

Where  the  Court  or  judge  is  satisfied  that  there  is  reason  to 
believe  that  property  of  the  insolvent  is  concealed  in  a  house  or 
place  not  belonging  to  him,  the  Court  or  judge  may  grant  a  search 
warrant  (h)  to  any  constable  or  prescribed  officer  of  the  Court, 
who  may  execute  the  same  according  to  its  tenor  (i). 

The  form  of  search  warrant  is  No.  137. 

The  Court  may  by  warrant  addressed  to  any  constable  or  pre- 
scribed officer  of  the  Court  cause  an  insolvent  to  be  arrested,  and 
any  books,  papers,  moneys,  goods  and  chattels  in  his  possession 
to  be  seized,  and  him  and  them  to  be  safely  kept  until  such  time 
as  the  Court  may  order  under  the  circumstances  set  out  in  s.  129, 
Act  of  1898  0')- 

The  form  of  such  warrant  is  No.  136. 


(e)  S.  65,  Act  of  1890.  The  punish- 
ment  for  the  offence  referred  to  as  to 
persons  other  than  the  insolvent  would 
seem  to  be  six  months  imprisonment ; 
vide  s.  156  (3),  Act  of  1890. 

(/)  ibid. 


(g)  S.  66,  ibid, 
(h)  Form  137. 
(t)  S.  66,  Act  of  1890. 
0')S.  129.  Vide  Chapter  VI.,  "Arrest 
of  Insolvent." 
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As  to  the  custody  and  production  of  debtors  and  the  custody    chap.  ii. 
of  books,  papers,  &a,  vide  r.  98,  post  custody  and 

production  of 

The  Court  may  by  warrant  cause  a  person  to  be  apprehended  p£ptJ«? and 
and  brought  up  for  examination  under  the  circumstances  set  out  SS^Jtion*0 
in  a  135,  Act  of  1890  (k).     The  form  of  such  warrant  is  140.  underfcheAct- 
Form  of  warrant  136  also  deals  with  an  insolvent  failing  without 
good  cause  to  attend  the  Court  for  the  purpose  of  being  examined 
"  according  to  the  requirements  of  the  Insolvency  Acts  directing 
"  him  so  to  attend." 

The  form  of  warrant  of  committal  for  prevarication  is  form  J2SJSJ^jffor 

1J.1   (T\  prevarioation 

1<*J.  \l).  and  form. 

The  form  of  warrant  of  committal  for  contempt  is  form  No.  warrant  of 

*^  committal  for 

139  (as  to  contempt,  vide  Chapter  I.  hereof,  at  p.  26).   Form  136  £^mptand 
also  deals  with  contempt  and  prevarication  at  an  examination. 

The  form  of  warrant  under  s.  149,  Act  of  1890  compelling  the  warranto 

r  °  relating  to  the 

insolvent  to  appear  on  a  compulsory  certificate  application  (m)  is  {^^^"L 
form  No.  73.    The  form  under  s.  148  to  hold  insolvent  to  bail  to  SSStuo^ 
come  up  for  judgment  on  an  opposed  certificate  application  is  and  14L 
form  No.  142,  and  the  warrant  under  ss.  140  and  141  upon  order 
refusing  certificate  and  sentencing  to  imprisonment  is  form  No. 
74. 

Any  warrant  of  a  Court  having  jurisdiction  in  bankruptcy  in  Enforcement  of 

^  &J#  #  r     ^  warrants  of  the 

England  may  be  enforced  elsewhere  in  Her  Majesty's  dominions.  §2f!|j{[  tc 
As  to  this,  vide  s.  119,  Bankruptcy  Act  1883 ;  Victorian  Statutes  Courfc* 
1890,  vol.  7,  p.  555. 


7. — (1)  Summonses  and  Motions. 

(2)  Procedure  on  Motions  under  s.  10,  Act  of  1890;  s.  5, 
Act  of  1897;  Summonses  under  s.  96,  Act  of  1890, 
and  Motions  under  s.  190  of  Act  of  1890. 

1. — Summonses  and  Motions. 


Applications  for  summonses  may  be  heard  and  disposed  of  by  a  Applications  for 
judge  sitting  in  Chambers  (n),  and  any  summons  issued  under  the 
provisions  of  the  Acts  may  be  returnable  at  such  place  to  be  where 

returnable. 

(i)  Vide  Chapter  VII.  hereof.  (m)  Vide  Chapter  VIII. 

tf)  Vide  s.  135,  Act  of  1890.  (n)  S.  30,  Act  of  1890. 
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SUMMONSES    AND    MOTIONS. 


CHAP.  ii.  named  in  such  summons  as  a  judge  may  determine  in  whatever 
summonses  in  district  such  place  may  be  (o).  Summonses  in  the  nature  of  sub- 
subp<BnaA  0<  poenas  for  witnesses  may  at  any  time  be  issued  by  the  chief  clerk 
without  the  order  of  a  judge,  and  have  the  same  force  and  effect 
sealing,  signing,  as  if  issued  under  such  order  (p).  All  summonses  must  be  under 
summonses.       the  seal  of  the  Court  and  signed  or  certified  by  a  chief  clerk  (q). 

Mrao5oethereon       Motions  generally  and  the  practice  thereon  are  dealt  with  in  rr. 
19  to  32a,  post,  and  the  following  matters  are  there  treated  : — 


Applications  by  motion  not  otherwise 
provided  by  the  rules. 

Notice  of  motion  and  ex  parte  proceed- 
ings. 

Length  of  notice. 

Affidavits  stated  in  notice  served  there- 
with. 

Application  to  serve  short  notice. 

Service  of  affidavit  in  reply. 

Affidavits  against  motion. 

Notice  for  cross-examination  of  de- 
ponent. 


Expenses  of  deponent. 

Notice  not  served  on  proper  parties. 

Adjournment. 

Personal  service. 

Filing  affidavits. 

Filing  of  notice  of  motion. 

Precedence  of  motions. 

Carriage  of  order. 

Notice  of  appointment  to  settle  order. 

Applications    in  Chambers,    and    how 

made. 
Service  of  affidavits  thereon. 


(2)  Procedure  on  Motions  under  8.  16,  Act  of  1890 ;  8.  5,  Act  of 
1897  ;  and  on  Summonses  under  s.  96,  Act  of  1890  (r), 
and  Motions  under  s.  109,  Act  of  1890  (s). 

The  rules  dealing  with  these  subjects  of  practice  are  those 
numbered  33  to  47  inclusive,  post,  the  following  matters  being 
dealt  with  in  same :  — 


Motions  under  the  sections  referred  to. 

Contents  of  notice  of  motion  and  sum- 
mons under  s.  96. 

Indorsement  on  notice. 

Service  of  notice  and  summons. 

Notice  of  defence. 

Parties  to  be  deemed  plaintiff  and  de- 
fendant. 

Amendment. 

Order  for  particulars. 

Hearing  upon  viva  voce  evidence  or  by 


consent  upon  affidavit. 

Affirmative  to  be  on  plaintiff. 

Evidence  where  notice  based  on  more 
than  one  ground. 

Nonsuit. 

How  applicant  to  open. 

Rules  of  the  Supreme  Court  with  refer- 
ence to  trials  to  apply. 

Affidavit  in  support  of  motion  as  to 
proof  of  debt. 


(o)  S.    15,   Act  of  1897  —  compare 
County  Court  Act  1890,  s.  106. 
(p)  S.  30,  Act  of  1890. 
(q)  S.  32,  Act  of  1890. 
(r)  As  to  the  jurisdiction  conferred  by 


the  sections  referred  to,  vide  Chapter 
I.,  "Jurisdiction." 

(s)  As  to  proofs  of  debt  generally, 
vide  Chapter  V. ,  Div.  3. 


INFANTS.  41 

Every  notice  of  motion  may  be  in  form  No.    117  in  appendix,    chap.  II. 
post;  summonses  under  s.   96,  Act  of  1890,  form  No.  116  ;   and  yorm  of  motion. 
the  notice  of  defence,  form  No.  118  (t).  nS°o7and 

defence. 

8. — Infants. 
When  any  infant  is  the  claimant  or  plaintiff  in  any  application  Applications 

by  and  against. 

to  the  Court  under  the  Acts,  the  same  must  be  made  by  a  next 
friend  of  such  infant,  and  the  consent  of  such  next  friend  to  act 
as  such  must  be  filed  before  any  such  application  is  heard,  and 
every  next  friend  is  liable  to  costs  as  if  he  were  a  next  friend  in 
an  action  in  the  Supreme  Court  (it).  The  Court  may  appoint  a 
guardian  ad  litem  to  any  infant  being  a  party  defendant  to  any 
application  to  the  Court,  and  such  appointment  may  be  made  on 
the  application  of  the  infant  or  of  the  claimant  or  plaintiff,  but 
in  the  latter  case  upon  four  days'  notice  to  the  persons  in  whose 
custody  or  care  the  infant  may  be,  and  such  guardian  must  per- 
form the  same  duties  and  be  liable  in  the  same  way  and  to  the 
same  extent,  as  nearly  as  may  be,  as  a  guardian  ad  litem  in  an 
action  in  the  Supreme  Court  (v). 

As  to  voluntary  and  compulsory  sequestrations  in  regard  to  as  to  voluntary 

.  and  compulsory 

infants,  vide  Chapters  III.  and  IV.  respectively.  sequestrations. 

9. — Payment  into  Court. 

The   rules  as  to  payment  into  Court  are  50  and  51,   post,  and 
are  based  on  rr.  43  and  44  of  1890,  repealed. 

10. — Service  and  Execution  of  Process. 
Every  solicitor   suing  out   or   serving    any   petition,  notice,  Address  for 

service 

summons,  order,  writ  of  execution,  or  other  document,  must  en- 
dorse thereon  his  name  or  firm,  and  place  of  business,  which  is 
called  his  address  for  service — all  notices,  orders,  documents,  and 
other  written  communications,  which  do  not  require  personal 
service,  are  deemed  to  be  sufficiently  served  on  such  solicitor 
if  left  for  him  at  his  address  for  service  (w).     Service  of  notices, 

N     '  Service  of 

summonses,  orders,  or  other  documents  and  proceedings,  must,  in  notl^3,v 


generally. 


(!)  R.  39.  (v)  R.  49 

(u)  R.  48.  (w)  R.  104. 


42  SERVICE    AND    EXECUTION. 

CHAP.  if.  cases  other  than  that  of  personal  service,  be  effected  before  the 
hour  of  five  of  the  clock  in  the  afternoon,  except  on  Saturdays, 
when  it  must  be  effected  before  the  hour  of  one  in  the  after- 
noon (x).  Such  service  effected  after  five  in  the  afternoon  on  any 
week  day  except  Saturday,  for  the  purpose  of  computing  any 
period  of  time  subsequent  to  such  service,  is  deemed  to  have  been 
effected  on  the  following  day.  Such  service  effected  after  one  in 
the  afternoon  on  Saturday  for  the  like  purpose  is  deemed  to  have 
been  effected  on  the  following  Monday  (y).  All  notices  and  other 
documents  for  the  service  of  which  no  special  mode  is  directed 
may  be  sent  by  prepaid  post  letter  to  the  last  known  address  of 
the  person  to  be  served  therewith  (z).  Where  notice  or  other 
document  or  proceeding  may  be  served  by  post  it  must  be  sent 
on  insolvent,  by  registered  letter  (a).  Every  insolvent  must,  until  he  obtains 
his  certificate,  keep  his  assignee  or  trustee  informed  of  his  true 
place  of  residence  and  business,  and  any  order,  summons,  notice, 
or  other  proceeding,  unless  by  the  Acts  or  the  rules  otherwise 
provided  (6),  posted  by  prepaid  registered  letter  to  or  delivered 
at  the  address  given  by  him,  shall  be  deemed  served  upon  the 
insolvent  (c). 


On  firm. 


Any  notice,  petition,  or  debtor's  summons  for  which  personal 
service  is  necessary  is  deemed  to  be  duly  served  on  all  the 
members  of  a  firm  if  it  is  served  at  the  principal  place  of  business 
of  the  firm  in  Victoria,  on  any  one  of  the  partners,  or  upon  any 
person  having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there  (d).  Under  r.  260  of  the 
Bankruptcy  Rides  1886,  from  which  the  rule  cited  is  taken,  it  has 
been  held  that  a  petition  against  a  firm  cannot  be  served  upon  a 
receiver  or  manager  of  the  partnership  business  appointed  by  the 
Court  with  the  consent  of  all  the  partners,  since  such  a  receiver 
is  the  officer  and  servant  of  the  Court  and  not  of  the  partners  (e). 

Enforeement  of       By  r.  108,  post ,  every  order  of  the  Court  may  be  enforced  as  if 
it  were  a  judgment  to  the  same  effect. 

{x)  R.  105.  (d)  R.  286. 

W  *K  I06- .        m  (e)  fo  Flower*,  ex  parte  Ware,  (1897) 

(z)  S.  125,  Act  of  1897.  1  Q.B.,  14  ;  3  Manson,  294  ;   ride,  also 

W  5'  ME"  Burt  v'  Btdf>  <1895> l  Q-B-»  »»  ;  Owen 

(b)  R.  109.  v.  Cronk,  2  Manson,  115. 

(c)  Vide  also  Chapter  VI. 
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11. — Security  in  Court.  chap.  ii. 


The  rules  as  to  security  in  Court  are  those  numbered  52  to  60, 
post 

12. — Actions  by  Trustee  and  Insolvent's  Partners. 

Where  the  estate  of  a  member  of  a  partnership  is  sequestrated, 
the  Court  may  authorise  the  trustee  to  commence  and  prosecute 
any  action  in  the  names  of  the  trustee  and  of  the  insolvent's 
partner,  and  any  release  by  such  partner  of  the  debt  or  demand 
to  which  the  action  relates  is  void  (/).  Notice  of  the  application 
for  authority  to  commence  the  action  must  be  given  to  such 
partner,  and  he  may  show  cause  against  it,  and  on  his  application 
the  Court  may,  if  it  thinks  fit,  direct  that  he  receive  his  proper 
share  of  the  proceeds  of  the  action,  and  if  he  does  not  claim  any 
benefit  therefrom  he  must  be  indemnified  against  costs  in  respect 
thereof  as  the  Court  directs  (g).  It  was  stated  in  a  decision 
under  a  similar  section  in  6  Geo.  IV.  c.  16,  s.  89,  that  a  release  of 
the  cause  of  action  given  by  an  absent  partner  before  notice  of 
the  order  would  be  good  (h).  S.  90,  Act  of  1890,  is  almost  the 
same  as  s.  11,  Act  of  1897.  The  former,  however,  refers  to 
actions  and  proceedings  against  "  any  debtor  of  the  partnership," 
the  latter  to  "  any  action." 

13. — Actions  on  Joint  Contracts. 

Where  an  insolvent  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons  such  person  or  persons  may 
sue  or  be  sued  in  respect  of  the  contract  without  a  joinder  of  the 
insolvent  (i).  "  Person  "  includes  a  corporation,  unless  there  be 
something  repugnant  to  or  inconsistent  with  that  interpretation^'). 

14. — Amendment. 
Provisions  as  to  amendment  are  contained  in  both  Acts.     As  Amendment 

under  the  Act 

to  those  under  the  Act  of  1890,  no  petition,  order,  summons,  of  189°- 
warrant,  commission  or  other  proceeding  or  document  of,  or  to  be 

(/)  S.    11,   Act  of  1897— compare  Mont.  &  Ay.,  at  p.  221. 

Bankruptcy  Act  1883,8.  113;  and  Bank-  (»)  S.    12,   Act  of  1897  —  compare 

mptcy  Act  1869,  8.  12.  Bankruptcy  Act  1883,  a.  114. 

\g)  Ibid.  (j)  Acts  Interpretation  Act  1890,  e.  5. 

{h)  Ex  parte    Wilson,  re  Bryant,  3 
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chap.  II.    used  by  or  before  the  Supreme  Court  or  Court  of  Insolvency  or  a 


want  of  form  or  judge  thereof,  is  invalidated  by  reason  of  any  want  of  form  or 

omission  not  to  .      .  .<•  •  <■  .<■         ^  .  .     •,         •  «..  i  ■%      i 

invalidate         omission   therein  unless  the   Court  or  judge  is  of  opinion  that 

Droceeclin£f8« 

substantial  injustice  has  been  caused  by  such  want  of  form  or 
omission,  and  that  such  injustice  cannot  be  remedied  by  order  of 
the  Court  or  judge,  and  every  warrant  of  the  Court  to  do  any  act 
or  to  take  or  keep  any  person  in  custody,  if  in  the  form  prescribed 
by  the  rules,  is  deemed  and  taken  to  be  good,  valid  and  sufficient 
at  law  (k). 


[k)  S.  31,  Act  of  1890— compare  32  & 
33  Viot.  c.  71,  s.  82,  and  the  Bank- 
ruptcy Act  1883,  8.  143.  This  provision 
has  been  judicially  interpreted  from 
various  points  of  view.  Holroyd,  J., 
says  ( In  re  Peiiglase,  1 5  V.  L.  R. ,  439) : — 
"  In  Cooper's  Case,  2  V.L.R.  (I.),  82, 
'  'Molesworth,  J. ,  seems  to  have  thought 
"  that  he  could,  as  to  matters  of  sub- 
"  stance,  have  supplied  omissions  in 
"  the  order  nisi  on  cause  being  shown 
"  against  it  if  there  had  been  a  petition 
'  '  properly  presented.  See  also  Re  Read*, 
"2  V.L.R.  (I.),  p.  84.  The  petition 
"  here,  if  1  might  amend  by  a  petition 
"  not  recited,  undoubtedly  alleges  a 
"  debt  of  the  requisite  amount  incurred 
"  within  the  prescribed  time.  My  own 
"  impression  is,  and  I  should  so  decide 
"  if  necessary,  that  the  omissions, which 
"  can  be  supplied  under  s.  31 ,  are  omis- 
"  sions  of  words  accidentally  dropped 
"  out  of  a  paragraph,  and  not  of  state- 
"  ments  essential  to  show  jurisdiction." 
In  construing  it,  Hood,  J.  (In  re  Field, 
16  A.L.T.,  163  ;  21  V.L.R.,  278,  says  : 
— "It  will  be  noticed  that  there  is  here 
"  no  direct  power  of  amendment  at  all, 
"  but  the  section  is  in  form  prohibitive. 
"  It  deals  with  two  cases,  ( want  of 
"  '  form '  and  *  omission,'  and  its  effect 
"  is  to  prevent  the  success  of  objections 
"  in  either  of  those  cases  unless  a  sub- 
stantial irremediable  injustice  has 
"  been  done.  The  *  want  of  form '  and 
11  'omission  '  do  not  seem  to  me  to  be 
"  two  names  for  the  same  thing.  The 
"  former  expression  would  cover  in- 
"  formalities  and  every  slip  merely 
"  technical.  An  omission,  therefore, 
"  must  be  something  different,  and  the 
"only  way  that  I  can  read  it  is  to 
"  make  it  include  matters  of  substance. 
"  But,  assuming  that  the  section  does 
"  cover  the  omission  of  matters  of  sub- 
"  stance,  the  question  arises  will  it 
"apply  to  the  omission  of  matters  of 
"  substance  essential  to  show  jurisdic- 
"  tion  ?  I  can  find  no  case  where  an 
"  order  nixi  which  did  not  show  a  com- 
"  plete    act    of   insolvency    has  been 


"  upheld,  and  there  is  the  distinct 
"  opinion  of  Holroyd,  J.  [In  re  Pen- 
'•  glaftet  15  V.L.R.,  440),  against  the 
"  validity  of  such  a  document.  On  the 
"  other  hand  the  Full  Court,  In  re  HcUt, 
"  13  V.L.R.,  233,  and  Molesworth,  J., 
* '  In  re  Cooper,  2  V.  L.  R.  ( L. ),  32,  appear 
"to  me  to  have  been  of  a  contrary 
"opinion.  I  think  I  ought  to  follow 
"  the  opinion  of  the  Full  Court,  but 
"  apart  from  that,  from  a  consideration 
"  of  the  negative  form  of  the  section, 
* '  and  from  the  reference  to  substantial 
"  injustice,  I  have  come  to  the  con- 
"  elusion  that  it  was  intended  that  no 
"  document  should  be  invalid  by  reason 
"  of  any  omission,  no  matter  what  that 
"  omission  might  be,  provided  that  the 
"  respondent  could  be  protected  from 
"  any  possible  injustice. "  But  in  In  re 
Levimon,  21  V.L.R. ,  153,  at  p.  154  ; 
17  A.L.T.,  101  ;  1  A.L.R.,  72,  Madden, 
C.  J.,  sayB  : — "In  re  Field  goes  too  far," 
and  in  the  judgment  adds  : — "If  it  be 
"  necessary  for  me  to  decide  the  ques- 
"  tion  whether  I  have  jurisdiction  to 
' '  make  an  alteration  by  way  of  amend- 
"  ment  I  shall  decide  it  in  the  negative. 
"  By  s.  31  of  the  Insolvency  Act  noth- 
"  ing  of  the  kind  was  intended,  other- 
"  wise  the  Legislature  would  be  declar- 
"  ing  that  a  person  could  be  made 
"  insolvent  on  any  ground  raised  at  the 
"  hearing.  On  the  other  hand  the 
"  Legislature  prescribes  with  great 
"  rigidity  the  manner  in  which  a  person 
"  is  to  be  made  insolvent  and  his  estate 
"  sequestrated.  I  think,  however,  that 
"  while  every  attention  is  given  to  treat 
"matters  of  jurisdiction  and  the  sub- 
stance of  the  proceedings  strictly, 
"  8 mall  defects  formerly  fatal,  such  as 
"  errors  of  inadvertence,  may  now  be 
"  cured  at  the  hearing,  otherwise  the 
"  utmost  rigidity  of  interpretation  is 
"necessary."  It  also  appears  in  this 
judgment  that  an  amendment  may 
defeat  the  legal  right  which  the  re- 
spondent has  of  taking  objection  to  the 
proceedings,  for  it  is  said  that  s.  45, 
Act  of  1890,  imposes  on  a  respondent 


AMENDMENT. 
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The  section  quoted  resembles  the  compared  sections  referred  to  in    chap.  n. 
note  k,  and  on  such  it  has  been  held  that  the  omission  of  not  duly  as  to  date  of  act 
stating  the  date  of  the  act  of  bankruptcy  could  be  amended  on  °  1IW0  vency' 
the  hearing  or  on  appeal  (I). 

A  matter  which  goes  to  the  jurisdiction  cannot  be  amended,  Matters  going 

to  tile 

and  an  objection  to  such  cannot  be  waived  (m).  jurisdiction. 

Amendment  of  errors  in  an  order  nisi  can  be  made  after  the  Time  of 

i  <•     i  j  •   •  >  i  i  i  t  amendment. 

close  of  the  petitioners  case   where  the   amendment  does  not 
prejudice  the  respondent  (ri). 

The  fact  that  a  document  is  impounded  would  not  be  allowed  J^S^nJf 
to  obstruct  an  amendment  if  an  amendment  was  thought  neces- 
sary  by  the  Court  (o). 

The  Supreme  Court  has  inherent  jurisdiction  to  amend  an  inherent  power 
order  drawn  up  in  such  "a  manner  as  to  make  it  a  different  order  court  to  amend. 
from  that  which  the  Court  intended  to  pronounce  (p). 

In  addition  to  the  powers  contained  in  the  Act  of  1890,  the  Powe^of 
Act  of  1897,  s.  10  (2),  contains  a  further  power  of  amendment  as  under  Act  of 
follows : — "  The  Supreme  Court  or  the  Court  may  at  any  time 
"  allow  upon  such  terms  (if  any)  as  it  may  think  fit  to  impose, 
"  any  amendments  which  in  the  judgment  of  the  Supreme  Court 
or  the  Court  ought  to  be  allowed  in  any  proceeding,  whether 
there  be  anything  in  writing  to  amend  by  or  not."  This  section 
is  based  upon  the  Bankruptcy  Act  1883,  s.  105  (3),  as  follows : — 
"  The  Court  may  at  any  time  amend  any  written  process  or  pro- 
'-  ceeding  under  this  Act  upon  such  terms  (if  any)  as  it  may  think 
"  fit  to  impose."  Under  the  latter,  amendments  of  an  Extensive 
nature  have   been   made,  as  for  instance   the  House  of  Lords 


M 


£< 


the  duty  of  judging  his  position — that 
is  to  see  if  he  has  a  really  good  objection 
to  the  proceedings.  It  entitles  him  to 
say  whether  he  will  or  will  not  lodge 
objections.  If  he  lodges  objections  he 
thereby  waives  his  right  to  object  to 
the  sufficiency  of  the  order  nisi.  If  he 
does  not  lodge  his  objections  in  regular 
time  he  waives  all  right  to  rely  on  any 
objections  to  the  merits  afterwards,  and 
where  he  has  so  chosen  his  course,  and 
thns  has  no  longer  any  opportunity  to 
alter  it,  he  is  not  to  be  met  with  an 
amendment  by  the  petitioner,  which 
defeats  the  course  he  has,  in  pursuance 
of  his  legal  right,  chosen. 

(/)  In  re  and  ex  parte  Dunhill,  (1894) 


2  Q.  B. ,  234  ;  1  Manson,  242.  Vide  also 
for  other  instances  Ex  parte  and  re 
Johnson,  25  CD.,  112  ;  Ex  parte  Kirk- 
toood,  re  Mason,  11  CD.,  724  ;  Ex 
parte  Coates,  re  Skelton,  5  CD.,  979; 
Ex  parte  and  re  Jerningham,  9  CD., 
466. 

(m)  In  re  Cohen,  16  A.L.T.,  106  ;  but 
see  s.  10  (2),  Act  of  1897. 

(n)  In  re  Vagg,  13  V.L.R.,  172. 
Costs  of  the  amendment  were  allowed 
to  the  respondent  in  this  case. 

(o)  Vide  In  re  McOiUivray,  6  V.  L.  R. 
(I.),  at  p.  41. 

(p)  In  re  Dionisio,  14  V.L.R.,  at  p. 
340. 
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chap.  II.  amended  a  judgment  and  all  subsequent  bankruptcy  proceedings 
against  a  partnership  firm  in  which  an  infant  was  a  partner  by- 
adding  the  words  "  other  than  .  .  .  the  infant,"  the  Court  of 
Appeal  having  previously  decided  that  the  proceedings  were  bad, 
as  the  Act  and  rules  do  not  authorise  the  making  of  a  receiving 
order  against  a  partnership  firm  of  which  an  infant  is  a  partner  (q). 
Though  there  is  no  limitation  fixed  of  the  time  within  which  the 
amendment  may  be  made,  the  Court  will  not  amend  a  petition 
for  the  compulsory  sequestration  of  an  estate  by  adding  as 
petitioners,  after  the  statutory  period  has  elapsed  from  the  date 
of  the  act  of  bankruptcy  upon  which  the  petition  is  founded, 
fresh  creditors  and  also  fresh  debts  (r). 

15. — Judgment. 
judge  may  In  any  matter  in  insolvency  or  proceeding  in  the  Court,  the 

reserve  decision.  *  "  x  ° 

judge  may,  if  he  thinks  fit,  reserve  his  decision  on   any  question 
of  fact  or  of  law  (s),  and  where  any  judge  has  so  reserved   his 
decision  he  may  give  the  same  at  any  continuation  or  adjourn- 
ment of  the  Court  or  at  any  subsequent  holding  thereof  or  he 
/ortwdrwerved  mav  draw  UP  sucn  decision  in  writing,  and  having  duly  signed 
writing  for  chief  ^ne  same,  f  orward  it  to  the  chief  clerk  (t).     Upon  receipt  of  such 
clerk  to  read,     decision  in  writing  such  chief  clerk  must  notify  the  parties  or 
their  respective  barristers  and  solicitors  of  his  intention  to  proceed 
at  some  convenient  time  by  him  specified  to  read  the  same  in  the 
court-house  at  which  such  Court  is  holden,  or  other  convenient 
place,  and  must  read  the  same  accordingly,  and  thereupon  such 
decision  is  of  the  same  force  and  effect  as  if  given  by  such  judge 
in  open  Court  at  the  hearing  of  the  matter  or  proceeding  (tt). 

16. — Execution. 

The  rules  as  to  writs  of  execution  and  testing  of  same  are  102 
and  103,  post 

{q)  Lovell  v.  Beattchamp,  (1894)  A.C.  shelwood,  4  Morrell,  283  ;  the  joining  of 

607.  such  persons  being  a  mere  rule  of  Eng- 

(r)  In  re  and  ex  parte  Maund,  (1895)  lish  bankruptcy  ;  Ex  parte  Cvlley,  %n 

1  Q.B.,  194.  This  case  is  distinguished  re  Adams,  9  CD.,  307. 

from  those  in  which  persons  have  been  («)  S.  16,  Act  of  1897 — compare  Act 

joined  as  cestuis  que.  trustent  or  trustees.  No.  1078,  s.  88. 

Ex  parte  and  re  Owen,  13  Q.B.D.,  113  ;  (/)  Ibid. 

Ex  parte  Dearie,  in  re  Hastings,    14  (u)  S.  16,  Act  of  1897. 
Q.B.D.,  184;  Be  Ellis,  ex  parte  Hin- 
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The  forms  of  praecipe  and  writs,  Nos.  124  to  130,  post  chap.  ii. 

Forma. 

17.— Time. 

Where  by  the  Acts  or#rules  any  limited  time  from  or  after 
any  date  or  event  is  appointed  or  allowed  for  the  doing  of  any 
act  or  the  taking  of  any  proceedings,  or  for  any  other  purpose 
than  in  the  computation  of  that  limited  time,  the  same  is  taken 
as  exclusive  of  the  day  of  that  date  or  of  the  happening  of  that 
event,  and  as  commencing  at  the  beginning  of  the  next  following 
day,  and  the  act  or  proceeding  must  be  done  or  taken  at  latest 
on  the  last  day  of  that  limited  time  as  so  computed,  unless  the 
last  day  is  a  Sunday,  Christmas  Day,  Good  Friday,  or  Monday  or  Coraputfttionof 
Tuesday  in  Easter  week,  or  a  day  appointed  for  public  fast, time' 
humiliation,  or  thanksgiving,  or  a  day  on  which  the  Court  does 
not  sit,  in  which  case  any  act  or  proceeding  is  considered  as  done 
or  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  after- 
wards, if  it  is  not  one  of  the  days  specified.  Where  by  the  Acts 
or  rules  any  act  or  proceeding  is  directed  to  be  done  or  taken  on 
a  certain  day,  then  if  that  day  happens  to  be  one  of  the  days 
specified,  the  act  or  proceeding  is  considered  as  done  or  taken  in 
due  time  if  it  is  done  or  taken  on  the  next  day  afterwards,  if  it 
is  not  one  of  the  days  specified.  For  the  purpose  of  the  rules 
"  a  day  on  which  the  Court  does  not  sit "  means  a  day  on  which 
the  offices  of  the  Court  are  closed  (v). 

Rule  4  of  the  Rules  of  1890  was  held  to  apply  to  days  pre- 
scribed by  the  rules  or  the  practice  of  the  Court  (w).  The  rule 
of  1898  cited  refers  also  to  the  Acts,  and  as  the  rule  did  not  touch 
time  prescribed  under  the  Acts,  Sunday  counted  within  the  four 
days  allowed  by  s.  45  for  filing  objections  to  an  order  nisi  (x), 
and  also  in  the  twelve  days  under  s.  37  (5),  providing  that  a  peti- 
tion for  sequestration  thereunder  must  be  presented  within 
twelve  days  from  the  seizure  (y).  The  rule  as  to  computation  of 
time  with  reference  to  the  interpretation  of  Acts  and  private 
instruments  is :     Where  any  number  of  days  not  expressed  to  be 

(r)  R.  4.  Vide  also  In  re  Cri*pt  5  V.L.R.  (I.),  1  ; 

{w)  In  re ,  18  V.L.R.,  at  p.  In  re  Counihan,  8  V.L.R.  (I.),  14.    The 

571.  rule  of  1898  does  not  refer  to  Supreme 

{z)  In  re  Counihan,  8  V.L.R.  (I.),  14.  Court  proceedings  ;  r.  1.     Vide  also  In 

(y)  In  re ,  18  V.L.R.,  571.  re  Feryie,  24  V.L.R.,  416. 
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Fractions  of  a 
day. 


Abridgment  or 
enlargement^! 
time. 


chap.  II.    clear  days  is  prescribed,  the  same  are  to  be  reckoned  exclusively 
of  the  first  day  and  inclusively  of  the  last  day  (z). 

The  Court  will  not  regard  fractions  of  a  day  unless  it  is  neces- 
sary to  decide  which  of  two  acts  done  on  the  same  day  was  done 
first  (a). 

By  s.  10  (3),  Act  of  1897,  it  is  enacted  that  where  by  the  Act» 
or  by  general  rules  the  time  for  doing  any  act  or  thing  is  limited, 
the  Supreme  Court  or  the  Court  (as  the  case  may  be)  may  extend 
the  time  either  before  or  after  the  expiration  thereof  upon  such 
terms  (if  any)  as  such  Court  may  think  fit  to  impose.  This  i» 
adapted  from  s.  105  (4)  of  the  Bankwptcy  Act  1883,  and  it  is 
said  to  be  of  general  application,  and  is  not  limited  to  procedure 
(b).  In  a  case  where  the  trustee  was  allowed  an  extension  of 
time  to  disclaim  onerous  property,  it  was  held  that  where  a 
trustee  applies  for  an  extension  of  time  he  should  give  some 
good  reason  for  it,  and  if  the  rights  of  other  parties  will  be  pre- 
judiced by  the  time  being  extended  he  will,  as  a  general  rule  be 
put  on  terms  (c).  Rule  455  also  provides  that  the  Court  may, 
under  special  circumstances,  and  for  good  cause  shown,  abridge  the 
time  appointed  by  the  rules  or  fixed  by  any  order  of  the  Court 
for  doing  any  act  or  taking  any  proceedings  (d). 


18. — Costs  and  Fees. 


jurisdiction  Subject  to  the  provisions  of  the  Act  of  1897  and  to  general 

as  to  cosU  v  tr  o 

rules,  the  costs  of  and  incidental  to  any  proceeding  under  the 
Insolvency  Acts  are  in  the  discretion  of  the  Supreme  Court  or 
the  Court  (as  the  case  may  be),  but  where  any  issue  is  tried  by  a 
jury  the  costs  follow  the  event,  unless  upon  application  made  for 
good  cause  shown  the  judge  before  whom  such  issue  is  tried 
ouTof  etteuTor1  °tnerwise  orders  (e),  and  in  awarding  costs  the  Supreme  Court 
against  any  or  ^q  Court  may  award  the  same  either  out  of  the  insolvent 
estate  or  against  any  person  or  persons  as  seems  just  (/). 


(z)  Watson  v.  Issell,  16  V.L.R.,  607  ; 
over-riiliug  In  re  Walker,  15  V.L.R., 
684.  Vide  r.  12,  Order  64,  Sujyreme 
Court  Rules  1884  (Judicature). 

(a)  Ex  parte  Taylor,  6  A.L.T.,  at  p. 
171.  See  further,  aa  to  computation  of 
time,  Lester  v.  Garland,  15  Ves.,  257  ; 
Webb  v.  Fairmaner,  3  M.  &  W.,  473  ; 
Young  v.  Higgin,  6  M.  &  W.  49  ;  Beg. 
v.  Justices  of  Shropshire,  8  Ad.  &  El., 


173;  Chambers  v.  Smith,  ibid,  175; 
Blunt  v.  Hislop,  8  Ad.  &  El.,  577  ;  In 
re  Railway  Sleepers  Supply  Co.,  29 
CD.,  p.  204. 

(6)  Vide  In  re  Price,  ex  parte  Fore- 
mann,  13  Q.B.D.,  at  p.  467. 

(c)  Ibid. 

(d)  Vide  also  rr.  20-23. 
(c)  S.  10  (1),  Act  of  1897. 
(J)  S.  10  (4),  Ibid. 
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These  provisions  will  apply  generally  to  and  include  the  cases  chap.  II. 
in  which  the  insolvent,  the  trustee  or  assignee,  or  creditors  are 
engaged  as  parties  in  matters  in  contention  between  them,  and 
also  questions  of  disputed  ownership  of  property,  but  it  has  been 
held  that  the  Court  has  no  jurisdiction  to  order  a  witness  sum- 
moned before  it  under  an  examination  summons  to  pay  costs  (g), 
and  the  Supreme  Court  will  restrain  it  by  writ  of  prohibition 
from  enforcing  such  an  order  (h).  S.  10  (1)  of  the  Act  of  1897, 
is  an  adaptation  of  s.  105  (1),  of  the  Bankruptcy  Act  1883,  and 
of  r.  1,  Order  65  of  the  Rxdes  of  the  Supreme  Court  1883  (Eng- 
lish), and  the  like  rule  of  the  Rules  of  the  Supreme  Court 
(Judicature)  1884  (Victoria), the  words  "at  the  trial,"  included  in 
the  latter,  are  omitted  in  reference  to  applications  for  costs  after 
trial  of  an  issue  by  a  jury  in  order  to  obviate  difficulties  and  Jurisdiction 

as  to  costs 

inconvenience.  Vide  also  r.  153,  post  as  to  application  for  costs,  discretionary. 
The  jurisdiction,  therefore,  as  to  costs,  is  of  a  discretionary  nature, 
and  they  do  not  necessarily  follow  the  result,  as  a  successful 
plaintiff  may  be  made  to  pay  the  defendant's  costs,  as  the  dis- 
cretion is  an  unlimited  one  (i),  as  where,  in  a  jury  case  "  good 
cause  "  was  shown,  the  plaintiff  recovering  6s.  in  an  action  brought 
for  two  sums  of  £85  and  6s.  (j),  and  as  where  the  action  was 
held  unnecessary  (k).  As  to  whether  the  judge  exercises  his  dis- 
cretion rightly,  there  can  be  no  appeal  (I),  unless,  perhaps,  it  has 
been  exercised  in  such  a  way  that  the  Court  must  say  it  is 
absolutely  wrong  (m).  Where  an  issue  is  tried  by  a  jury,  the 
costs  follow  the  event,  and  the  judge  has  no  discretion  as  to  costs 
unless  "  good  cause  "  is  shown,  and  an  appeal  will  lie  with  respect 
to  the  existence  of  the  facts  necessary  to  giv£  the  judge  jurisdic- 
tion to  make  the  order  by  which  the  costs  will  not  follow  the 
event  (n).  In  order  to  establish  "  good  cause "  within  the  pro- 
vision, facts  must  exist  showing  that  it  would  be  more  just  not 
to  allow  the  costs  to  follow  the  event,  such  as  misconduct  by 
which  the  costs  have  been  unnecessarily  increased  (o). 

{g)  Except    under  the   special  pro-  (k)  Fane  v.  Fane,  13  CD.,  228. 

virions  of  a.  Ill  (4  and  5)  of  the  Act  of  (/)  Snelling  v.  Putting,  29  CD.,  85. 

1897.  (m)  Vide  Jones  v.  Curling,  13  Q.  B.D., 

{h)  In  re  Sinclair,  ex  parte  Wateon,  at  p.  267. 

15V.L.R.,  736.  {n)Ibid. 

(i)  Harris  v.   Pelherick,   4  Q.B.D.,  (o)  Ibid,  and  vide  also  Cooper  v.  Whit- 

611.  tingham,  15  CD.,  at  p.  504. 

[j)  Ibid. 
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CHAP.  II.        The  scale  and  regulations  as  set  out  in  the  appendix  to  the 
scale  of  costs     Rules,  post,  apply  to  all  proceedings  under  the  Acts  and  Rules  ( p), 
regu    ions,  g^j^j.  t0  ^h©  limitations  in  r.  1,  post,  and  also  to  the  fees  under 
the  Supreme  Court  Rides  1884,  post. 

^d'tSl.tion!18  ^he  Court  in  awarding  costs  may  direct  that  the  same  be  taxed 
and  paid  as  between  party  and  party,  or  as  between  solicitor  and 
client,  or  the  Court  may  fix  a  sum  to  be  paid  in  lieu  of  taxed 
costs  (q) ;  but  in  the  absence  of  any  expressed  direction  costs 
of  an  opposed  motion  follow  the  event  and  are  taxed  as  between 
party  and  party  (r). 

The  direction  referred  to  can  only  be  given  at  the  time   of 
making  the  order  awarding  costs  (s). 


co8talcation  f°r  When  any  party  to  or  person  affected  by  any  proceeding  desires 
to  make  an  application  for  an  order  that  he  be  allowed  his  costs 
or  any  part  of  them  incident  to  such  proceeding,  and  such  appli- 
cation is  not  made  at  the  time  of  the  proceeding,  such  party  or 
person  must  serve  notice  of  his  intended  application  on  the 
assignee  or  trustee.  The  assignee  or  trustee  may  appear  in  such 
application  and  object  thereto,  and  no  costs  of  and  incident  to 
such  application  are  allowed  to  the  applicant  unless  the  Court  is 
satisfied  that  the  application  could  not  have  been  made  at  the 
time  of  the  proceeding  (t). 

tSed^y^hSi1*      All  bills  and  charges  of  barristers  and  solicitors,  accountants, 
derk"  auctioneers,  brokers  and  other  persons  not  being  trustees,  must  be 

accounts     m    taxed  by  the  chief  clerk,  and  no  payment  in  respect  thereof  can 

otherwise. 

be  allowed  in  the  trustee's  accounts  without  proof  of  such  taxation 
having  been  made  (w).  The  chief  clerk  must  satisfy  himself 
before  passing  such  bills  and  charges  that  the  employment  of  such 
barristers  and  solicitors,  accountants,  auctioneers,  brokers  and 
other  persons  in  respect  of  the  particular  matters  out  of  which 
such  charges  arise  was  reasonable  and  necessary  (v).  Every  person 
cMtel^delauit  menti°ne(l  m^st,  on  written  request  by  the  trustee  (which  request 
witS^iJSfto  ^e  trustee  has  to  make  a  sufficient  time  before  declaring  a  divi- 
dend), deliver  his  bill  of  costs  or  charges  to  the  chief  clerk  for 

(/>)  R.  143.  (0  R.  153. 

(7)  R.  140.  (u)  S.  27  (3),  Act  of  1897,  r.  331. 

(r)  Ibid.  (r)  S.  27  (3),  Act  of  1897— compare 

(*)  Ex  partt  Shoolbred,  re  Angell,  14  Bankruptcy  Act  1883,  a.  73  (3). 
Q.B.D.,  298. 


deliver  bill. 
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taxation,  and  if  he  fail  to  do  so  within  ten  days  after  receipt  of  chap.  II. 
the  request,  or  such  further  time  as  the  Court  on  application  may 
grant,  the  trustee  must  declare  and  distribute  the  dividend  with- 
out regard  to  any  claim  by  him,  and  thereupon  any  such  claim  is 
forfeited  as  well  against  the  trustee  personally  as  against  the 
estate  (w).  The  form  of  request  is  form  109,  Appendix  of  Forms,  Form  of  request. 
post.  The  chief  clerk  taxes  subject  to  revision  by  the  Court  (x), 
and  an  appeal  lies  to  the  Court  from  a  decision  of  the  chief  clerk  Appeal  from 

•         ii         •  i*ii«  *i  ji  i*  p  i\  ■  chief  clerk's 

m  allowing  or  disallowing  any  item  on  the  motion  ot  the  assignee  taxation. 
or  trustee  or  any  creditor  of  the  estate  or  any  person  interested  (y). 

The  costs  ordered  to  be  taxed  are  taxed  on  the  production  of  the  0rder  to  tax- 
office  copy  of  the  order,  if  any,  and  the  order  for  payment  of  money 
or  costs  or  either  of  them  must  be  sealed  and  signed  by  the  chief 
clerk,  and  filed  forthwith  with  the  proceedings  (z).  Though  the 
evidence  upon  which  the  order  is  made  be  recited  in  it  the  taxing 
officer  it  has  been  held  is  not  precluded  from  disallowing  the  costs 
of  such  evidence  (a). 

The  bill  of  costs  must  be  filed  on  completion  of  the  taxation  (b).  Filing  of  bin. 

The  allocatur  when  stamped  is  signed  and  dated  by  the  chief  The  allocatur. 
clerk  taxing  the  costs  (c),  and  issues  on  the  filing  of  the  bill  (d).  Forms  of 

allocatur. 

The  forms  of  allocatur  are  Nos.  110  and  111,  post.     When  a  bill 

x  Costs  on  special 

is  taxed  under  any  special  order  and  it  appears  that  costs  are  to  order- 
be  paid  otherwise  than  out  of  the  estate,  the  taxing  officer  must 
specially  note   upon  the  allocatur  by  whom  or  the  manner  in 
which  such  costs  are  to  be  paid  (e). 

Before  taxing,  the  taxing  officer  requires  a  certificate  in  writing  certification 

.  a  ,  &  before  taxing. 

signed  by  the  assignee  or  trustee  as  the  case  may  be  to  be  pro- 
duced to  him  setting  forth  whether  any,  and  if  so  what  special 
terms  of  remuneration  have  been  agreed  to  (/). 

Not  less  than  three  days'  notice  of  the  appointment  to  tax  must  Notice  of 
be  given  by  the  party  to  the  assignee  or  trustee  (g). 

By  r.  150,  every  person  whose  bill  or  charges  is  or  are  to  be  taxed  copy  of  bin. 
must,  on  application  of  the  official  accountant,  or  the  assignee  or 

(ic)  S.  27  (4).  Act  of  1897— compare  (6)  R.  145. 

Bankruptcy  Act  1883,  s.  73  (4).  (c)  R.  142. 

(x)  R.  143.  {d)  R.  145. 

(y)  S.  27  (6),  Act  of  1897.  (e)  R.  145. 

(2)  Rr.  141,  142.  (/)  R.  147. 

(a)  Re  Abraham,  ex  parte  Trustee,  2  (g)  R.  149. 
MaoaoD,  369. 
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CHAP.  ii.  trustee  furnish  a  copy  of  his  bill  or  charges  so  to  be  taxed  on 
payment  of  sixpence  per  folio  which  payment  may  be  charged 
to  the  estate. 


Intervention  of 

official 

accountant. 


Costs  of 
taxation. 


The  official  accountant  can  call  the  attention  of  the  chief  clerk 
to  any  items  which  in  his  opinion  ought  to  be  disallowed  or 
reduced  (h). 

By  s.  27  (3),  Act  of  1897,  the  chief  clerk  is  directed  not  to 
allow  any  costs  for  preparing  or  taxing  the  bills  and  charges  of 
barristers  and  solicitors,  accountants,  auctioneers,  brokers  and 
other  persons  not  being  trustees;  and  by  r.  152  if  the  bill  of  costs 
of  any  solicitor  in  the  matter  of  a  petition  presented  under  Parts 
III.  or  IV.  of  the  Act  of  1890  or  of  any  solicitor  employed  by  an 
assignee  or  trustee  when  taxed  be  less  by  a  sixth  part  than  the 
#  bill  delivered,  then  such  solicitor  or  his  legal  representative  must 

pay  the  costs  of  taxation. 

General  The  appendix  to  the  forms,  Part  2  (7),  post,  contains  general 

regulations  as  to  ,  ° 

costs,  taxation    regulations  (under  such  heading)  referring  to  costs,  the  taxation 

and  review.  n  \  ©/  r>  * 

of  same,  and  review  of  taxation. 

Every  chief  clerk  must  keep  a  register  of  the  bills  taxed  and 
make  the  return  to  the  official  accountant,  as  set  out  in  r.  146, 
post. 

The  Court  may  refer  for  taxation  any  bill  of  costs  or  charges 
to  the  Prothonotary  or  a  taxing  officer  of  the  Supreme  or  any 
other  Court,  and  in  respect  of  such  costs  or  charges  the  decision 
of  the  Prothonotary  or  taxing  officer  is  deemed  to  be  the  decision 
of  the  chief  clerk,  and  is  subject  to  appeal  to  the  Court  (i). 

The  trustee,  if  required  by  the  chief  clerk  or  other  taxing 
officer,  must,  either  personally  or  by  his  attorney,  attend  before 
the  chief  clerk  or  other  taxing  officer  on  the  taxation  of  all  costs 
relating  to  the  estates  of  which  he  is  trustee  (k). 

The  fees  payable  to  solicitors  for  proceedings  before  the 
Supreme  Court,  or  a  judge  thereof,  in  the  insolvency  jurisdiction 
are  the  same  as  allowed  by  the  higher  scale,  under  the  Common 
Law  Procedure  Statute  1865  (I). 


Register  of  bills 
taxed  and 
return. 


Reference  to 
Prothonotary  or 
Taxing  officer  of 
any  other  court. 


Appeal 
therefrom. 


Attendance  of 
trustee  at 
taxation. 


Supreme  Court 
fees  in  the 
insolvency 
jurisdiction. 


(A)R.  151. 

(t)  S.  27  (5),  Act  of  1897. 

(*)  R.  148. 

(/)  Vide  r.  8,  Supreme  Court  Rules 


1871  ;  r.  14,  Supreme  Court  Rules  1884, 
post.  The  Appendix,  Part  2  (2),  to  the 
Rules,  post,  contains  a  scale  of  items 
headed  "  Petitioning  Creditors'  Solid- 
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The  fees  payable  to  the  Crown  for  proceedings  before  the    chap.  h. 
Supreme  Court,  or  a  judge  thereof,  in  the  insolvency  jurisdiction,  Taxation  of 
are  those  contained  in  the  second  schedule  of  the  Supreme  Cowrt 
Rules  1884  (m).     These  fees  relate  to  compulsory  sequestrations, 
and  the  costs  of  the  proceedings  are  taxed  by  a  taxing  officer  of 
the  Supreme  Court  (n). 

R.  154  provides  that,  subject  to  any  order  of  the  Court  the  Priority  of  cost* 

*■  .    .  ,  anc*  charges 

assets  in  every  matter  remaining  after  payment  of  the  actual  payable  out  of 
expenses  incurred  in  realizing  any  of  the  assets  of  the  debtor 
are  liable  to  the  following  payments  in  the  following  order  of 
priority : — 

First. — The  taxed  costs  of  sequestration,  under  Parts  III.  or 
IV.  of  the  principal  Act. 

Next — The  actual  expenses  incurred  by  the  assignee  in  pro- 
tecting the  property  or  assets  of  the  insolvent,  or  any 
part  thereof,  and  any  expenses  or  outlay  incurred  by 
him,  or  by  his  authority,  in  carrying  on  the  business  of 
the  insolvent  and  allowed  by  the  Court. 

„    The  percentage  payable  under  s.  118  of  the  Insolvency 

Act  1897. 
„  The  remuneration  of  the  assignee. 

„  The  taxed  charges  of  any  shorthand  writer  appointed  by 
the  Court. 

„  The  trustee's  necessary  disbursements,  other  than  actual 
expenses  of  realization  heretofore  provided  for. 

„  The  costs  of  any   person   properly   employed   by   the 
trustee. 

„  Any  allowance  made  to  the  debtor  by  the  trustee,  under 
s.  120  of  the  principal  Act. 

The  remuneration  of  the  trustee. 

The  actual  out  of  pocket  expenses  necessarily  incurred 
by  the  committee  of  inspection. 

As  to  priority  of  payment,  vide  also  s.  123,  Act  of  1890. 

ton'  Bill  of  Costs."    This  scale  may  be  ings  in  matters  in  which  jurisdiction  is 

valid  from  the  instructions  up  to  the  given  to  the  Supreme  Court,  and  Re 

granting  of  an  order  nisi  by  a  judge  of  Fergie,  24  V.L.R.,  at  p.  417. 

the  Court  of  Insolvency,  but  otherwise  (m)  Supreme  Court  Rules,    1884,  r. 

the  schedule,   regarding  s.  12,  Act  of  1 5,  post. 

1890,  appears  to  be  ultra  vires.     Vide  (n)  Ibid,  r.  12.     Vide,  however,  8.  27 

alsor.  1,  post,  which  excepts  proceed-  (3),  Act  of  1897. 


n 


I» 
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Voluntary 

sequestration 

costs. 


Priority. 


CHAP.  II.  The  costs  of  a  voluntary  sequestration,  when  taxed,  are  paid 
by  the  assignee  or  trustee  out  of  the  estate  (o),  and  are  so  paid  in 
priority  to  the  assignee's  remuneration  and  to  any  rent  incurred 
by  the  trustee  (p).  They  are  so  payable  in  priority  to  the 
assignee's  charges,  assuming  that  there  are  assets  sufficient  in  the 
estate  to  raise  the  question  ;  but  on  the  other  hand,  if  a  person  is 
elected  a  trustee  and  there  should  be  no  assets  or  not  sufficient 
to  pay  both,  he  has  in  any  case  to  pay  the  assignee  his  solatium 
and  the  charges  allowed  by  the  Court  for  the  interim  manage- 
ment, as  s.  54  (1),  Act  of  1890,  imposes  such  payment  on  the 
trustee,  and  the  assignee  could  sue  the  trustee  even  though  he 
had  obtained  no  assets  with  the  estate  (q).  S.  34,  Act  of  1890, 
imposes  on  the  trustee  a  statutory  duty  to  pay  the  taxed  costs 
of  a  voluntary  sequestration  "  out  of  the  estate."  S.  54,  unlike 
s.  34,  does  not  make  the  insolvent  estate  the  fund  from  which 
the  payment  is  to  come.  S.  123  provides  for  the  "  manner"  or 
"  order "  of  applying  the  proceeds  of  the  insolvent  estate,  and 
sub-s.  1  thereof  includes  contracts  entered  into  by  the  trustee 
resulting  in  claims  for  taxed  costs,  charges,  allowances  and  ex- 
penses properly  incurred,  and  also  statutory  obligations  to  pay 
not  provided  for  by  other  sections,  such  as  costs  of  compulsory 
sequestration  and  the  assignee's  remuneration.  Heading  s.  34 
with  s.  123,  sub-s.  1,  the  costs  of  a  voluntary  sequestration  are 
payable  by  the  trustee  in  the  execution  of  his  office  of  trustee  (?•)• 
For  the  scale  of  the  petitioning  debtor's  solicitor's  costs,  vide 
Appendix  2  (1). 


Scale  of 
petitioning 
debtor's  costs 


in?credi?or.t,on"  The  assignee  or  trustee  must  reimburse  the  petitioning 
creditor  out  of  the  first  money  received  (s) — that  is  the  first 
money  received  by  the  trustee  belonging  to  the  estate,  and  there 
is  an  unqualified  duty  cast  upon  the  trustee  out  of  the  first 
money  that  comes  to  his  hand  to  reimburse  the  petitioning 
creditor.  S.  123,  Act  of  1890,  would  appear  to  support  that 
view.  It  provides,  inter  alia,  "  (1)  in  payment  of  all  taxed  costs, 
"  charges,  allowances,  and  expenses  properly  incurred  by  or 
payable  by  him  in  the  execution  of  his  office  of  trustee."     These 


(o)  S.  34,  Act  of  1890. 

(p)  In  re  Greathcad,  8  A.L.T.,  131  ; 
and  ride  s.  123  (I  and  2),  Act  of  1890, 
and  r.  154. 

(q)  In  re  Boicer,  ibid,  159. 


(r)  Ibid. 

(s)  S.  40,  Act  of  1890,  and  it  is  di- 
rected by  this  section  that  the  costs 
incurred  under  any  sequestration  shall 
be  paid  out  of  the  insolvent  estate. 
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last  words, "  payable  by  him  in  the  execution  of  his  office  of  chap.  II. 
trustee,"  in  no  way  include  the  payment  of  the  petitioning 
creditor's  costs,  with  which  the  trustee  has  nothing  whatever  to 
do  beyond  the  direction  to  him  to  pay  them  out  of  the  first  money 
that  comes  to  his  hands.  S.  123  relates  to  the  distribution  of 
the  estate  after  it  has  been  got  in,  and  provides  for  the  mode  of 
distribution,  but  s.  40  relates  to  the  payment  of  the  petitioning 
creditor's  costs  long  before  the  estate  is  got  in  (t). 

If  the  respondent  appear  and  notice  of  opposition  has  been  opposed 
given,  the  order  nisi  may  be  made  absolute  or  discharged  with 
or  without  costs,  as  may  be  just  (u). 

If  the  rule  nisi  be  first  in  time  the  resolution  under  the  pro-  *»<**  of  subse- 

r         quent  oomposi- 

visions  relating  to  composition  will  not  defeat  it,  and  therefore  t,on  «*>>««<«»• 
not  interfere   with  the    costs   (v),  but   where  the  petitioning 
creditor  had  notice  that  a  preliminary  resolution  for  composition 
under  s.  154  was  passed  before  he  obtained  an  order  nisi  the 
same  was  discharged  with  costs  against  him  (w). 

Where  a  solicitor  who  is  petitioning  creditor  acts  as  his  own  §JJJJIW^JJJJ' 
solicitor  in  the  proceeding  he  is  entitled  to  full  costs,  and  not ta  80licitor- 
merely  money  out  of  pocket  (x)  on  the  analogy  of  an  attorney 
suing  in  his  own  right  (y). 

A  debtor's  summons  is  a  preliminary  step  to  a  petition  when  %™*°f  debtors 
the  service  of  the  same  is  the  act  of  insolvency  relied  on,  and  tujjjjrt  ©^ 
should  be  allowed  in  the  petitioning  creditor's  costs  (z).     The 
Court  declined    to   give  costs  against  a  petitioner   who    had  cosuwhenV 

spection  of  deed 

petitioned  on  a  deed  which  the  trustees  had  refused  him  inspec-  refused. 
tion  of  and  which  deed  did  not  fall  within  s.  37,  sub-s.  1  (a). 

The  petitioning  creditor  must  prosecute  at  his  own  cost  all  the  Generally. 
proceedings  in   the  sequestration  until  after  the  close  of  the 
meeting  for  the  election  of  trustee  and   he  is  reimbursed  as 
indicated  above  (6).     His  costs  as  to  the  seizure  of  certain  goods  specially. 
of  which  the  estate  received  the  benefit  were  allowed  in  Ex 
parte  Christy,  re  Barrow,  and  Ex  parte  Hadfield,  re  Barrow  (c), 

* 

(0  In  re  Stile*,  16  A.L.T.,at  p.  210.  (2)  In  re  Bunmtt,  ex  parte  Jeavons, 

(«)  S.  47,  Act  of  1800.  3  Ch.  D.,  320. 

(r)  He  Marie,  3  A.J.R.,  6.  (a)  In  re  ffaslam,  3  V.L.R.  (I.),  10. 

(*)  In  re  White,  2  V.R.  (I.),  42.  (6)  Vide  s.  40,  Act  of  1890. 

(x)  Ex  parte  Chamberiayne,  19  L.J.  (c)  3  Mont.  &  Ay.,  p.  90;  but  see  In 

(N.S.)  Bk.,  10.  re  Kingsland,  6  W.W.  &  a'B.  (I.),  25, 

(y)  Ibid.  where  costs  incurred  by  petitioning 
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Costs  between 
orders  nisi  and 
absolute. 


Costs  prior  to 
petition. 


CHAP.  II.  and  the  petitioner's  solicitor  may  be  allowed  all  proper  charges 
at  the  rate  specified  in  the  scale  for  all  work  necessarily  or  use- 
fully done  in  the  interests  of  the  creditors  generally  for  the 
protection  or  benefit  of  the  estate  between  the  order  nisi  and 
the  date  of  the  order  absolute,  providing  the  trustee  certify  that 
the  work  done  was  necessary  or  useful  (d),  and  if  he  certify  in  ex- 
ceptional circumstances  that  the  solicitor,  prior  to  the  presentation 
of  the  petition,  has  rendered  special  services  in  the  interests  of 
the  creditors  generally,  and  such  services  have  assisted  to  pre- 
serve or  increase  the  assets  or  otherwise  been  of  substantial  ad- 
vantage to  the  estate,  the  taxing  officer  may  upon  a  certificate 
signed  by  the  trustee  to  that  effect  allow   all  proper   charges 

Respondent's  °  J  ./*     i    -  f     /  -r     • 

ooste  when  order  for  such   services  at   the  rate  specified  in   the  scale  (e).     It  is 

mode  absolute.  * 

right  that  a  man  should  have  legal  advice  and  assistance 
against  a  petition,  and  money  therefore  bond  fide  paid  by  a 
debtor  to  his  solicitor  to  defray  costs  in  opposing  sequestration 
proceedings  that  have  been  commenced  against  him  cannot, 
should  the  petition  be  successful,  be  recovered  from  the 
solicitor  by  the  trustee  (/).  It  was  stated  in  the  judgment  in 
this  case  that  it  would  be  impossible  to  hold  that  whenever  a 
solicitor  has  received  instructions  to  oppose  such  proceedings, 
has  done  his  work  and  is  paid  for  his  services,  if  the  petition  is 
ultimately  successful  the  money  that  has  been  paid  to  him  may 
be  recovered  from  him  by  the  trustee. 


Renpondent's 
costs  when  order 
nisi  abandoned. 


Costs  of  joint 
respondents. 


When  order 
discharged. 


The  respondent  is  entitled  to  his  costs  of  coming  to  Court  to 
have  the  order  nisi  discharged  where  the  order  nisi  has  been 
abandoned,  though  costs  up  to  date  of  the  intimation  of  the 
abandonment  be  tendered  (g).  Where  the  sequestration  sought 
was  that  of  a  firm,  but  the  two  members  appeared  separately  and 
submitted  the  same  defence,  the  respondents  on  succeeding  were 
allowed  one  set  of  costs  only  of  the  hearing  and  of  the  subsequent 
appeal  (h). 

The  order  may  be  discharged  with  or  without  costs  as  may  be 
just  (t),  and  the  respondent  if  he  fairly  takes  an  objection  at  the 


creditor  in  investigating  insolvent's 
dealings  and  protecting  estate  were 
disallowed. 

{d)  Appendix  2,  (3),  post. 

(e)  Ibid. 

{/)  In  re  Sinclair,  ex  parte  Payne, 


15  Q.B.D.,  616  ;  2  Morrel,  255. 

(<7)  In  re  Blume,  15  V.L.R.,  812. 

(A)  In  re  Thomas  and  Cowie,  9  V.L.R. 
(I.),2f  16. 

(»)  S.  47,  Act  of  1890. 
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proper  time  is  generally  entitled  to  his  costs  (k).     Where  the    chap.  II. 
objection  was  taken  by  the  Court  and  not  by  counsel  for  the 
respondent  no  costs  were  allowed  (I).     Where  the  order  nisi  has  when  order 

■*■  m      discharged  and 

been  discharged  with  costs  which  had  been  taxed  but  not  paid,  subsequent 

&  r  order  granted. 

the  issue  of  an  order  absolute  upon  a  subsequent  order  nisi  by 
the  same  petitioning  creditor  was  ordered  to  be  delayed  until 
such  costs  had  been  paid  (ra).     The  practice  of  the  Court,  as  the  costs  of 
Acts  and  Rules  are  apparently  silent  on  the  matter,  has  been  to  compulsory 

„  .  i    i  i  i  •     sequestration. 

disallow  the  insolvent  the  costs  of  filing  his  schedule  when  his 
estate  has  been  compulsorily  sequestrated.     Though  the  Court  Settins  off- 
may  have  power  to  set  off  the   costs  of   the  respondent  when 
the  order  nisi  is  discharged  with  costs  against  the  petitioning  costs  of  revival 

_.  .  i-iii  t  /\         i0'  sequestration 

creditor  s  debt  it  will  not,  it  has  been  held,  always  do  so  in).     A  under  s.  so,  Act 

J  v     '  of  1890. 

person  who  obtains  an  order  nisi  and  accepts  payment  or  other 
satisfaction  or  security  indicated  by  s.  50,  Act  of  1890,  is  liable 
for  all  the  costs  incurred  by  any  other  creditor  in  obtaining  the 
the  revival  of  the  sequestration  under  the  provisions  of  that 
section  (o).  This  section,  however,  does  not  deprive  the  reviving 
creditor  of  his  right  to  costs  out  of  the  estate  as  a  petitioning 
creditor.  When  a  sequestration  is  revived  under  s.  49,  Act  of  Under  s  40- 
1890,  it  is  proceeded  with  as  if  the  order  nisi  had  been  originally 
obtained  by  the  reviver,  and  he  is,  consequently,  entitled  to  the 
same  rights  as  a  petitioning  creditor.     The  costs  of  adjournment  costs  of 

°  r  °  °  adjournment 

when  the  order  nisi  is  not  served  are  dealt  with  by  the  Court  as  wh«»  ordsr  n£** 

*  not  served. 

may  seem  just  (p). 

The  Full  Court  has  power  to  make  such   order  as   to  the  P08t9  °'  vp**1 

r  in  compulsory 

whole  or  any  part  of  the  costs  of  appeal  as  may  be  just  (q).  JJ^Stag*!1 
The   general    rule   is  that   the    successful  appellant    gets    his 
costs  (r).     There  is  however,  a  discretion  in  the  Court  under 
Order  65,  r.  1,  and  in  a  proper  case  a  successful  appellant  may  be 
deprived  of  his  costs,  as  when  he  fails  to  prove  fraud  alleged/and  aJJ^Xful 
succeeds  on  a  point  of  law,  or  where  he  succeeds  on  a  point  not 
raised  in  the  Court  below,  or  on  evidence  not  before  the  Court 
below  (s),  or   where   the   appeal   is   only   partially   successful. 
When  two  respondents  to    an  appeal  from   an  order  discharg- 
es In  re  Phlean,  3  W.W.  ft  a'B.  (I.),  (o)  S.  50,  Act  of  1890. 
3.                                                                          (/>)  S.  46,  Act  of  1890. 

(/)  In  re  Barry,  1  W.  &  W.  (I.),  174.  (q)  Judicature  Rules,  Order  58,  r.  4. 

(m)  In  re  Harward,  4  V.L.R.   (I.),  (r)  Fide  Announcement,  1  CD.,  41. 

65;  InreFraser,  6  V.L.R.  (L),  20.  («)  Vide  Annual  Practice,   note  to 

(ft)  In  re  Whiteside*,  3  A.J.R.,  115.  Order  58,  r.  4,  and  cases  there  cited. 
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chap.  II.  ing  an  order  nisi  appeared  separately  only  one  set  of  costs 
was  allowed,  their  notices  of  opposition  being  the  same,  and 
there  being  no  reason  why  they  should  have  appeared  separately 
rimiceesstni  (().  An  unsuccessful  appeal  is  generally  dismissed  with  costs, 
but  it  may  be,  under  special  circumstances  without  costs  (»). 
In  cases  of  extreme  doubt  or  difficulty  the  unsuccessful  appel- 
lant or  respondent  may  not  be  ordered  to  pay  costs  (v),  and 
where  the  respondent  succeeds  on  a  preliminary  objection  with- 
out giving  notice  to  the  appellant  of  his  intention  to  raise 
the  objection,  and  the  nature  of  it,  at  the  earliest  moment,  the 
appeal  has  sometimts  been  dismissed  without  costs  (w). 

i™"?n»¥rencv      The  same  principles  are  applicable  to  appeals  from  the  Court  of 
conn.  Insolvency  as  in  the  insolvency  jurisdiction  of  the  Supreme  Court, 

as,  for  instance,  a  successful  appellant  from  the  Insolvency  Court 
will,  as  a  general  rule,  be  entitled  to  his  costs  (x).  The  Supreme 
Court,  however,  may,  on  such  appeals,  confirm,  reverse  or  vary 
the  order  appealed  from,  with  or  without  costs,  as  it  may  think 
fit  (y).  Where  the  Act  was  new  and  the  rules  insufficient,  and 
the  judge  had  to  invent  a  practice,  the  appeal  was  allowed 
without  costs  (z). 

Rule  m  to  cow-.      The  rule,  apart  from  exceptional  cases,  in  appeals  by  the 
oppwiis.  insolvent  from  the  refusal  of  the  certificate,  is  not  to  discourage 

trustees  and  creditors  from  supporting  the  decision  of  the  Court 
below  by  awarding  costs  against  them,  and  the  general  rule, 
therefore,  in  allowing  such  appeals  by  the  insolvent  is  to  do  so 
without  costs  but  they  may  be  allowed  to  him  out  of  the  estate 
(a),  and  the  insolvent  may  be  ordered  to  pay  the  costs  of  an  appeal 
by  creditors  from  the  order  on  the  certificate  application  (b). 

coeuoncertifi        An  insolvent  is  not  entitled  to  have  any  of  the  costs  of  or 

rate  aji|iliiTLliu]i.  h  " 

incidental  to  his  application  for  a  certificate  of  discharge  allowed 
out  of  the  estate,  but  the  Court  may  make  such  order  as  it  thinks 


Thomwi    and    Coicie,     9 

at  p.  16. 

;«)   Vide  Annual  Practice,  ant'. 
\v\   Vide  tx -parte    Walton,  \7  CD., 
iW  P-  7W  ;  He  Mtnty  Railway  Company, 
(#(^37  CD.,  610. 
-J-..L      (w)   Vide  re  Speight ,  ex  parte  Brooit, 
.  ■1111  13   Q.B  D.,  42;   Ex  parte   Bltaet,   re 
>4Z5  Blink-horn,    14   Q.B.D.,  123;    hut   bop. 
— *""■  Exparlt  Shtad  re  Mundy,  15  Q.B.D., 
at  p.  338. 


(x)  Ex  parte  Masters,  in  re  Wineon, 
1  Ch.  D.,  113. 

(y)  S.  II,  Act  of  1890. 

(;)  In  re  Either,  ex  parte  Ortenlaa, 
2V.R.  (I.),  at  p.  33. 

{a)  In  re  M'intyre.  II  V.L.R.,  312; 
Re  Cabtna,  2  A.L.R.,  at  p.  86;  17 
A.L.T.,286.  In  re mchola;7  Morwll, 
54. 
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fit  as  to  the  costs  incurred  by  the  trustee  or  the  official  accountant    chap.  ii. 
or  any  creditor  as  to  the  same  (c),  and  the  Court  may  adjourn 
the  hearing  of   the   application   until   the   costs,  charges,  and 
expenses  of  the  assignee  and  trustee  allowed  by  the  court  or  the 
rules  are  paid  (d). 


Where  any  question  or  questions  are  stated  in  a  special  case  costs  on  special 
for  the  opinion  of  the  Court  of  Insolvency  under  s.  15,  Act  of 
1890,  the  parties  may,  if  they  think  fit,  agree  that  Jbhe  decision 
may  be  either  with  or  without  costs.  As  to  the  costs  of  a  special 
case  submitted  to  the  Supreme  Court,  that  Court  has  full  power 
and  discretion  in  respect  to  the  same,  or  it  may,  if  it  think  fit, 
reserve  the  question  of  such  costs  for  the  consideration  of  the 
Court  (e). 

If  it  appear  to  the  Attorney-General  upon  the  application  of  Costa  payable 

rr  J  r  .  out  of  Sultan* 

the  assignee  or  trustee  that  inquiries  or  proceedings  relating  to  Fun<L 
an  insolvent  estate  ought  to  be  instituted  or  carried  on  or  any 
prosecution  ought  to  be  carried  on  against  any  person  for  any 
offence  under  the  Acts,  and  that  there  are  no  funds  in  the  par- 
ticular estate  available  for  such  inquiries,  proceedings  or  prosecu- 
tion, the  Attorney-General  may  direct  the  payment  of  the  costs 
of  any  such  inquiries,  proceedings,  or  prosecution  after  taxation 
thereof  out  of  the  "  Insolvency  Suitors'  Fund,"  and  upon  every 
such  order  the  Governor  issues  his  warrant  for  the  payment  of 
the  amount  of  such  taxed  costs  and  the  Treasurer  pays  the  same 
out  of  the  said  fund  (/). 

Where  the  defendant  is  desirous  of  paying  money  into  Court  costs  where 

-  .  money  paid  into 

under  r.  50  he  must  also  pay  with  it  the  costs  (if  any)  fixed  by  court. 
the  judge  seven  clear  days  before  the  day  appointed  for  the 
hearing  (g),  and  if  notice  of  acceptance  in  satisfaction  be  not 
given,  and  the  plaintiff  fails  to  recover  more  than  the  amount 
paid  in,  he  must  pay  the  defendant's  costs,  and  the  money  paid 
into  Court  remains  there  until  after  the  hearing  as  security  for 
the  payment  of  such  costs  (/a). 

In  liquidation  by  arrangement,  the  property  of    the   estate  costs  under 

;        J-   i.    -i_    i.    j     •  xi-  •  •         i  liquidation  by 

is   distributed   m    the  same  manner  as  in  an  insolvency  so  arrangement. 

[0  R.  311.  (J)   S.  127,  Act  of  1890. 

(rf)  R.  309.  [g)   R.  50. 

(€)  S.  9  (3),  Act  of  1897.  (A)  K.  51. 
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chap.  ir.    far  as   applicable  (i)}  and  all   proper  costs   of   and   incidental 

~  to   the    proceedings    prior   to    the    passing    of    the   resolution 

are  paid  by  the  trustee  out  of  the  estate  in  like  manner,  and 

priority  as  to  the  costs  of  a  petitioning  creditor  in  insolvency  ( j ). 

under  lUuida.    When  a  sequestration  occurs  pending  proceedings  for  or  towards 

arrangement      liquidation  by  arrangement  or   composition  with  creditors,  the 

and  composition 

when  sequestra-  proper  costs  incurred  in  relation  to  such  proceedings  are  paid  by 

tion  occurs.  r      r  r  o  x  * 

the  trustee  under  the  sequestration  out  of  the  debtor's  estate 
unless  the  Court  otherwise  orders  (k).  No  costs  incurred  by  a 
debtor  of  or  incidental  to  an  application  to  approve  of  a  com- 
position are  allowed  out  of  the  estate  if  the  Court  refuses  to 
approve  the  composition  (I). 

costs  of  Any  creditor  who  is  prevented  by  sequestration  from  selling 

execution  credi-  J  *  «7         i  ^» 

sequestration by  under  an  execution  levied  before  the  order  of  sequestration  is 
from  selling.       entitled  to  be  paid  his  taxed  costs  not  exceeding  £50  incurred 
in  the  action,  suit  or  other  proceeding  under  which  such  execution 
issued  out  of  the  proceeds  of  such  insolvent  estate  (m). 

costs  as  to  Except   where  the    trustee  has  been  directed   by   the   Court 

examination  3. 

or  requested  by  at  least  one  fourth  in  number  or  value  of  the 

creditors  who  have  proved  to  cause  any  examination  to  be  held,  the 

Court  may,  at  its  discretion,  order  that  the  trustee  be  not  allowed 

the  costs  or  any  part  of  the  costs  of  such  examination,  or  may 

co«ts asto        order  the  trustee  to  pay  such  costs  or  any  part  thereof  (n) ;  and 

?nan°rproperiy  wnere  ^ne  Court  exercises  its  power  to  order  on  an  examination 

examination.      payment  of  an  admitted  debt,  or  the  delivery  to  the  trustee  of 

such  property  admittedly  belonging  to  the  estate,,  it  may  do  so 
owts  of  obtain-  with  or  without  costs  of  the  examination  and  order  (o).     In  any 

ing  sanction  to  ^  x    '  " 

estote^nde?     case  *n  wn^cn  ^ne  sanction  of  the  Court  is  obtained  as  to  dealings 

S'i1»£'52,Act  with  the  estate  under  ss.  51  or  52,  Act  of  1897,  the  costs  of 

obtaining  such  must  be  borne  by  the  person  in  whose  interest 

such  sanction  is  obtained,  and  is  not  payable  out  of  the  debtor's 

estate  (p). 

costs  as  to  Witnesses  are  entitled  to  conduct  money  and  allowances  men- 

witnesses. 

tioned  in  the  Appendix,  Part   3,  post,  and  their  allowance   for 

(»)  S.  153  (7),  Act  of  1890.  (o)  S.  Ill  (4  and  5),  Act  of  1897.  As 

(j )  R.  422.  to  the  like  power  in  relation  to  exam- 

(k)  R.  407.  illations  taken  before  a  police  magis* 

(I)  R.  442.  trate,  vide  a.  112  (5),  ibid, 

(m)  S.  77,  Act  of  1890.  {p)  R.  365. 
(»)  S.  111(6),  Act  of  1897. 
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attendance  must  in  no  case  exceed  the  highest  rate  of  the  chap.  ii. 
allowance  mentioned  in  the  scale  of  costs  (q).  The  Court  may 
in  any  manner  limit  the  number  of  witnesses  to  be  allowed  on 
taxation  of  costs  (r),  and  the  costs  of  witnesses,  whether  they 
have  been  examined  or  not,  may  in  the  discretion  of  the  Court 
be  allowed  («).  The  insolvent  and  every  other  person  summoned 
as  a  witness  under  s.  135,  Act  of  1890,  for  examination  is  en- 
titled to  the  same  conduct  money  and  expenses  as  a  witness  in 
any  civil  suit  (t).  There  is  no  similar  provision  for  the  payment  conduct  money. 
of  the  insolvent  under  s.  134,  and  which  applies  only  to  the 
insolvent.  The  examination  under  the  latter  section  is  held  by 
order  of  the  Court,  and  if  he  fails  to  attend  without  good  cause 
shown  he  may  be  arrested  by  warrant  (u).  As  to  conduct  money 
generally,  rule  84  provides  that  any  witness  required  to  attend 
for  the  purpose  of  being  examined  or  of  producing  any  document 
is  entitled  to  the  like  conduct  money,  payment  of  expenses  and 
loss  of  time,  as  upon  attendance  at  a  trial  in  the  Supreme 
Court. 

Though  male  witnesses  are  allowed  certain  sums,  according  to  Female 

.  .  .  .  witnesses. 

their  professions  or  occupations,  there  is  no  distinction  made  in 
regard  to  females.  Ten  shillings,  therefore,  is  the  highest  re- 
muneration a  female  witness  is  entitled  to  if  she  resides  at  the 
place  of  trial  or  in  the  neighbourhood,  and  one  pound  if  resident 
at  any  other  place  (v). 

The  Court  has  no  power  to  award  costs  against  a  witness  who  costs  against  a 

.  witness. 

attends  for  examination  under  Part  VII.,  Act  of  1890  (w),  except 
under  s.  Ill  (sub-ss.  4  and  5),  Act  of  1897,  and  a  witness  sum- 
moned for  examination  is  not  entitled  to  the  costs  of  employing 
a    solicitor  or  counsel,   but   is   only   entitled    to  the   ordinary  costs  as  to 
allowance.     He  may  have  counsel  present  to  protect  him,  but  at  ^tn«w.  °r 
his  own  expense  (x). 

Auctioneers'  charges  and  accountants'  charges  are  set  out  in  Auctioneers' 

°  charges  and 

Part  4  of  the  Appendix.  accountants* 

rr  charges. 


(?)  R.  76.  1  A.L.R.,29. 

(r)  J  bid,  (w)  In  re  Sinclair,  ex  parte   Watson, 

<*)  R.  77.  15  V.L.R.,  736. 

it)  S.  135,  Act  of  1890.  (x)  Ex  parte  Waddell,  in  re  Lutscher, 

(a)  8.  129  (3),  Act  of  1890.  6  Ch.  D.,  328,  332.      Vide  also  In  re 

(w)  In  re  Abrahams,  17  A.L.T.,  35  ;  Sheppard  Beeves,  1  A.L.T.,  7. 
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chap.  II.        The  scale  of  Government  fees  as  to  deeds  of  arrangement  are 
Government  fees  set  out  in  the  second  schedule  to  the  Act  of  1897,  post 

as  to  deeds  of 

The  scale  of  fees  set  out  in  the  Appendix  (Part  5)  are  the  fees 
to  be  charged  in  respect  to  proceedings  under  the  Acts,  and  to  be 
taken  in  Court  or  any  office  connected  with  the  Court  (y). 


arrangement. 
Court  fees. 


Gross  assets. 


Assignee's  cost«.  j£  ft  trustee  ^  elected  by  the  creditors  or  appointed  by  the 
committee  of  inspection,  such  trustee  must  pay  to  the  assignee  for 
his  own  use  and  benefit,  in  addition  to  such  costs,  charges  and  ex- 
penses as  may  be  allowed  by  the  Court  or  judge  for  the  interim 
management  of  the  estate,  the  sum  of  £5  when  the  gross  assets 
do  not  exceed  £200  in  value,  and  £10  when  the  assets  exceed 
£200  (z).  The  assignee,  in  addition  to  the  £5  or  £10  fee,  as  the 
case  may  be,  is  only  entitled  to  the  costs,  charges  and  expenses 
which  he  has  actually  paid  or  disbursed  (a).  The  fee  is  calculated 
on  the  gross  assets  realised,  not  the  gross  assets  scheduled  (6), 
and  where  the  only  assets  in  the  estate  consists  of  land  mortgaged 
the  gross  asset  is  the  value  of  the  right  of  redemption  (c),  that  is 
the  difference  between  the  price  realised  on  the  mortgaged  land 
and  the  amount  of  the  mortgage  (d).  If  no  trustee  be  elected  or 
appointed  the  assignee  receives  such  remuneration  as  the  creditors 
at  a  meeting  decide,  or  failing  such  meeting,  as  the  Court  awards, 
not  exceeding  £5  per  cent,  on  the  gross  assets  of  the  estate  («). 
If  the  assignee  is  appointed  trustee  by  the  creditors,  which  the 
section  quoted  appears  to  contemplate,  then  the  provisions  re- 
lating to  the  remuneration  of  trustees  apply  (/). 

meiitof  solicitor  ^ar^  ^  W  °^  ^e  Appendix  makes  provision  as  to  the  scale  of 
costs  where  the  assignee  employs  a  solicitor. 


Remuneration  if 
no  trustee 
elected. 


by  assignee 


(y)  R.  451. 

(z)  S.  64(1),  Act  of  1890. 

(a)  Be  Best,  9  A.L.T.,  32.  Worthing- 
ton,  J.,  in  this  case  said: — "The 
"words  on  which  the  question  arises 
"are  'costs,  charges  and  expenses/ 
"Costs  and  expenses  unquestionably 
''  only  mean  money  paid  out  of  pocket. 
"  The  word  (  charges '  is  susceptible  of 
"  two  meanings.  It  may  mean  what 
"  assignees  demand  or  -charge  as  re- 
"  muneration  for  trouble,  or  it  may 
"mean  charges  to  which  they  have 
"been  put  or  have  incurred.  Wher- 
' '  ever  the  word  '  charges '  is  associated 
"  with  the  words  '  costs  and  expenses  ' 
"  as  it  is  here,  it  has  invariably,  as  I 
* '  believe,  received  the  latter  interpre- 
"  tat  ion,  and  means  charges  incurred. 


"'Costs,  charges  and  expenses'  is  a 
"  well-known  collation  of  words  com- 
"  monly  used  with  respect  to  trustees 
"  or  others  occupying  a  fiduciary  posi- 
"  tion,  and  has  never,  so  far  as  I  am 
"  aware,  been  construed  so  as  to  carry 
*  ( remuneration. "  (The  charges  allowed 
by  Noel,  J.,  were  : — Warrant,  £1  Is  ; 
Inventory,  £1  Is  ;  Messenger,  £2  2s  ; 
Copy  Schedule,  £1  Is  ;  Stationery,  &c, 
£1  Is.— Total,  £6  6s.) 

(6)  Vide  In  re  Qreathead,  8  A.L.T., 
131. 

(c)  In  re  Kauffman,  17  A.L.T.,  36. 

\d)  In  re  Hayes,  ibid,  164  ;  1  A.L.R., 
128. 

(e)  S.  54  (2),  Act  of  1890. 

(/)   Vide  infra. 
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The  ordinary   remuneration  of  the  trustee  is    fixed  by  the    CHAP.  II. 
creditors  at  the  meeting  at  which  he  is  elected,  or  as  they  may  Trustee's  costs. 
from  time  to  time  determine  (g).     When  the  creditors  appoint  ^^ation 
the  trustee,  his  remuneration,  if  any,  is  fixed  by  a  resolution  of 
the  creditors,  or  if  the  creditors  so  resolve  by  the  committee  of 
inspection,  and  it  must  be  in  the  nature  of  a  commission  or  per- 
centage on  the  net  amount  realised  and  available  for   distribu- 
tion (h).  Rule  358,  post,  contemplates  a  commission  or  percentage  NatUreof  it. 
payable  on  the  amount  realised  and  on  the  amount  distributed  in 
dividend.     In  calculating  the  percentage  on  the  amount  realised  calculation  of 

.  .  .  percentage. 

sums  paid  to  secured  creditors  (in  respect  of  their  securities)  and 

moneys  expended  in  carrying  on  the  trade  or  business  must  be 

deducted  from  the  total  receipts  (i).     Rule  358  also  provides  that 

the  percentage  payable  on  dividend    must  not  be  charged  until 

the  dividend  is  in  course  of  payment.      The  creditors  of  each  tnf&mt°a.n<\ent 

estate  and  the  committee  of  inspection  (if  duly  authorised)  when  sepaia 

joint   and  separate   estates  are  being  administered,  may  fix   the 

amount   of   remuneration   in   each  case  (k).     The  vote  of  the  VoJin^  P°wer  of 

N    '  as  to  remunera- 

trustee  or  of  his  partner,  clerk,  barrister  and  solicitor,  or  barrister  t,on- 
and   solicitor's   clerk,   either  as  a   creditor  or  as  a  proxy  for  a 
creditor,  cannot  be  reckoned  in  the  majority  required  for  passing 
any  resolution  affecting  the  remuneration  (£),  and  except   as  pro- 
vided by   the  Acts  no  trustee  is  entitled  to  receive   out  of   the 
estate  any  remuneration  for  services  rendered  by  any  person  to 
the   estate  (m).     Neither  is  the   trustee  entitled,  except  as   pro- 
vided by  the  Acts  and  rules,  to  receive  out  of  the  estate  any 
remuneration  for  services  rendered   to  the   estate  except  that  to 
which   he  is  entitled  under  the  Acts  and  Rules  as  trustee  (n).    * 
Neither  is  he  entitled  to  make  a  profit  charge  in  respect  of  keep- 
ing possession   of  the   debtor's  estate,   but  only  to  charge  the  reoperation. 
amount  actually  paid  (o).     If  one-fourth  in  number  or  value  of  Power  of  court 

y      xr  \   /  to  reduce 

the  creditors  dissent  from  the  resolution  fixing  the  remuneration, remuneration- 
or  the  insolvent  or  any  creditor  satisfies  the  Court   that  the  re- 
muneration is  unnecessarily  large,  the  Court  fixes  the  amount  of 


(7)  S.  53  (i.),  Act  of  1890.  (m)    S.    21,    ibid— compare   r.   306, 

(A)   S.  20,    Act   of    1897— compare  Bankruptcy  Rules  1886. 

Bankruptcy  Act  1883,  s  72.  (n)  R.  359. 

(i)  R.  358.  (0)  Ibid.     The    possession    must  be 

(k)  R.  291.  terminated    at  the    earliest  possible 

(0  S.    26,    Act   of    1897— compare  date. 

Bankruptcy  Act  1883,  s.  88. 
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CHAP.  II.  the  remuneration  (p).  The  Court  has  power,  on  a  proper 
application,  to  fix  the  remuneration  of  the  trustee,  whether  fixed 
by  the  creditors  or  the  committee  of  inspection  (q). 

The  resolution  of  the  creditors  must  express  what  expenses  (if 
any)  the  remuneration  is  to  cover,  and  no  liability  other 
than  the  right  of  the  trustee  to  receive  such  remuneration 
attaches  to  the  insolvent's  estate  or  to  the  creditors  in  respect  of 
any  expenses  which  the  remuneration  is  expressed  to  cover  (7'). 


Resolution  to 
express  expenses 
covered  by 
remuneration. 


When  no  reimin 
eration  voted. 


Allowance  of 
certain  costs. 


As  to  account- 
ancy. 


Where  no  remuneration  has  been  voted  to  a  trustee  he  is 
allowed  out  of   the    insolvent's    estate  such   proper  costs  and 
expenses  incurred  by  him  in  or  about  the  proceedings  in  insol- 
vency as  the  Court  may  allow  (s).     Subject  to  the  statutory 
provisions  referred  to  the  trustee  is  entitled  to  the  proper  ex- 
penses bond  fide  incurred  in  the  administration  of  the  estate  (£), 
Costs  have  been  allowed  for  the  apprehension  of  a  bankrupt  (it) — 
travelling  expenses  properly  undertaken  for  the  benefit  of  the 
estate  (v),  charges  incurred  for  prosecutions  for  perjury  and  con- 
spiracy (iv),  and  charges  incurred  by  the  petitioning  creditor  in 
seizing  and  obtaining  property  of  which  the  trustees  afterwards 
have  the  benefit  (x).     If  a  trustee  is  an  accountant  he  is  unable 
to  charge  for  work  done  as  an  accountant  (y),  and  the  principle 
is  the  same  whether  he  be  a  partner  in  a  firm  of  accoun taints  or 
upon  his  own  separate  account  (z\     If  the  trustee  is  not  an 
accountant,  and  is  unable  to  discharge  his  duty  to  the  creditors 
as  to  accountant  without  calling  in  the  aid  of  an  accountant,  he 
is  justified  in  calling  in  such  aid  (a),  and  where  any  trustee  re- 
ceives remuneration  for  his  services  as  such  no  payments  are 
allowed  in  consequence  or  in  respect  of  performance   by  any 
other  person  of  the  ordinary  duties  which  are  required  by  any 
Act  or  Rules  to  be  performed  by  himself  (6). 


(p)  S.  22,  ibid—  compare  Bankruptcy 
Act  1883,  s.  72  (2). 

(q)  In  re  Qallard,  ex  parte  Harris, 
9  MorreU,  52  ;  (1892)  1  Q.B.,  532. 

(r)  8.  23,  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  72  (3). 

(*)  S.  24,  ibid — compare  Bankruptcy 
Act  1883,  8.  72  (4). 

(0  Vide  Ex  parte  De  Tastet,  re 
Latham,  2  6.  &  J.,  403. 

(u)  Ibid. 

{r)  Ex  parte  Joyner,  re  Sharp,  2 
Mont.  &  Ay.,  1 ;  Ex  parte  Lav? grove, 
re  Cooptr,  ibid,  4. 


(w)  Vide  Ex  parte  Strange,  re  Allmod, 
Mont.  &  McA.,  31. 

{x)  Ex  parte  Christy,  re  Barrow,  3 
Mont.  &  Ay.,  at  p.  90.  Vide  also  a. 
40,  Act  of  1890. 

\y)  Ex  parte  Read,  re  Sowerby,  1  G. 
&  J.,  77. 

(s)  Ibid. 

(a)  Ex  parte  Anthony,  in  re  Richard*, 
2  G.  &  J.,  177.  Vide  also  s.  27  (3), 
Act  of  1897,  as  to  taxation  of  these 
charges.  As  to  scale  of  Accountants' 
charges,  vide  Appendix,  Part  4. 

(6)  S.  27  (1),  Act  of  1897.     This  is 
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Where  the  trustee  is  a  barrister  and  solicitor,  the  remuneration  chap.  ii. 
for  his  services  as  trustee  includes  all  professional  services  unless  Remuneration 
it  be  otherwise  provided  on  his  appointment  (c),  and  this  view  tee  is  a  barrister 

.  -ill  •  i         and  solicitor. 

has  also  been  taken  in  regard  to  the  law  costs  in  the  estate  when 
the  trustee's  partners  have  acted  as  solicitors  to  him,  the 
principle  being  that  a  person  having  a  duty  to  perform  should 
not  place  himself  in  snch  a  situation  that  his  interest  conflicts 
with  his  duty  (d).  In  such  an  appointment  the  percentage 
should  be  sufficiently  large  to  cover  the  reasonable  professional 
charges  (e).  The  remuneration  is  in  the  nature  of  a  percentage 
or  commission  (/),  and  the  creditors  have  no  power  to  pass  a 
resolution  directing  that  the  remuneration  shall  be  the  proper 
professional  charges  of  a  solicitor  for  work  done  and  expenses 
incurred  by  him  in  or  about  the  bankruptcy  proceedings  (g). 

No  assignee  or  trustee  can,  under  any  circumstances  whatever,  Trustee  not  to 
directly  or  indirectly  make  any  arrangement  for,  nor  can  he  nor  {^K^^oSier 
his  wife,  child  partner,  agent,  clerk,  barrister  and  solicitor  or  Pewon8- 
servant,  either  directly  or  indirectly,  accept  from  the  insolvent 
or  any  barrister  and  solicitor,  auctioneer  or  any  other  person 
who  may  be  employed  about  the  insolvency,  or  with  whom  any 
contract,  express  or  implied,  may  be  made  in  connection  with  the 
insolvency,  any  commission,  discount,  share  of  commission  or 
discount,  gift,  or  any  gift,  remuneration,  or  pecuniary  or  other 
consideration  or  benefit  whatever  beyond  the  remuneration  fixed 
by  the  creditors  or  committee  of  inspection,  or  allowed  by  the 
Insolvency  Acts  and  payable  out  of  the  estate,  nor  can  he  directly 
or  indirectly  make  any  arrangement  for  giving  up,  or  give  up 
any  part  of  his  remuneration  to  the  insolvent  or  any  creditor  or 
any  member  of  the  committee  of  inspection  or  any  barrister  and 
solicitor,  auctioneer,  or  other  person  whomsoever  that  may  be 
employed  about  the  insolvency.     Every  assignee  and  trustee  con- 

r      .  .  J  J  &  Contravention 

travenmg  such  provision,  and  every  person  who  is  a  party  to  such  of  same  a 

°  *  *   r  r        *  misdemeanour. 

contravention,  is  guilty  of  a  misdemeanour  (h).     If  it  appears  to 

declaratory  of  the  principle  that  the  1897. 

trustee  cannot    be    allowed    amounts  (e)  Vide  In  re  Wayman,  ex  parte  The 

paid  to  an  agent  for  work  which  he  as  Official  Ifcceiver,   24    Q.B.D.,   68;    6 

trustee  should  have  done  himself.    Vide  Morrell,  272. 


parte  Anthony,  ante.  (/)  8.  20,  Act  of  1897. 

<c>  S.  27  (2),  Act  of  1897 — compare  (</)  In  re  Wayman,  ante. 

Bankruptcy  Act  1883,  s.  73  (2).  (h)    S.   25,    Act  of  1897— compare 

(d)  In  re  Byrne,  2  A.L.R.,  24  ;    17  Bankruptcy  Act  1883,  s.  72  (5). 
A.L.T.,  232.      Vide  s.  27  (1),  Act  of 
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chap.  li.  the  satisfaction  of  the  Court  that  any  solicitation  has  been  used 
court  may  by  or  on  behalf  or  with  the  consent  of  a  trustee  in  obtaining 
remuneration     proxies  or  in  procuring  the  trusteeship  except  by  the  direction  of 

for  solicitation.    r  . 

a  meeting  of  creditors,  the  Court  has  power,  if  it  think  fit,  to 
order  that  no  remuneration  be  allowed  to  the  person  by  whom, 
or  on  whose  behalf  such  solicitation  may  have  been  exercised, 
notwithstanding  any  resolution  of  the  committee  of  inspection  or 
of  the  creditors  to  the  contrary  (t). 

?Hmun5 r*.ti01V       The  creditors  at  the  general  meeting  called  by  the  debtor  may, 

in  liquidation  by  °  ©  •/  j  » 

arrangement.  \yy  special  resolution,  fix  the  remuneration  of  the  trustee,  or  leave 
it  to  a  subsequent  general  meeting  (k). 

taonmdb  Subject  to  s.  27  (3),  Act  of  1897,  the  trustee  may  take  advice 

trustees.  on  any  jegai  question  affecting  the  insolvent  estate,  or  the  adminis- 

tration thereof,  and  may  employ  an  attorney  or  solicitor  to  com- 
mence, conduct  or  defend  actions  and  suits  or  any  other  proceed- 
ings for  or  against  the  insolvent  estate,  and  may  charge  against 

Chargeable  to 

estate  upon  such  estate  all  fees  allowed  upon  taxation  by  the  proper  officer  (I); 
but  he  is  only  authorised  to  pay  taxed  costs  (m),  and  the  Court 
may,  upon  the  complaint  of  any  creditor  or  person  pecuniarily 
interested,  inquire  into  and  allow  or  disallow,  as  may  be  just,  all 

anow  TOste,d^.  or  any  Part  °f  the  costs,  charges,  expenses  and  payments  charged, 
claimed  or  made  by  the  assignee  or  trustee,  and  make  such  order 
thereon  as  the  Court  may  think  fit  (n).  In  a  case  where  the 
assets  were  insignificant  it  was  held  that  the  insolvent  was  not  a 
person  necessarily  interested  within  the  meaning  of  s.  125  (o). 
This  provision  guards  against  improvident  costs  incurred  by  the 
trustee  in  substitution  of  the  rights  creditors  had  under  the  former 
Acts  of  objecting  to  the  plan  of  distribution  of  the  estate  by 
application  to  the  Supreme  Court  (p).  Costs  have  been  dis- 
allowed on  the  ground  that  so  far  as  the  assignee  had  succeeded 
all  that  he  procured  might  have  been  obtained  by  asking  for  it 
without  litigation  (q).  Costs  of  the  plaintiff  and  of  the  assignee 
who  was  a  defendant,  were  allowed  where  by  the  judgment  the 
assignee  had  to  pay  both,  the  claim  of  the  plaintiff  being  so 

(»')    S.     19,    Act  of    1897— compare  (o)  Be  Fieldhouse,   17  A.L.T.,  149; 

Bankruptcy    Act  1883,  Schedule    I.,         1  A.L.K.,  127. 

paragraph  20.  {p)  Vide  28  Vict.  No.  273,  ss.  95  to 

(*)  R.  413.  100. 

(0  S.  80,  Act  of  1890.  (q)  lie  Were  ;  vide  Ex  parte  Bank  oj 

(m)  S.  123,  ibid.  A  utUralasia,  in  re  Butled(jey  2  W.  &  W. 

(m)S.  125,  ibid.  (I.),  at  p.  61. 
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reduced  that  the  defence  gave  a  balance  of  advantage  to  the    chap.  ii. 
estate  (r),  it  being  held  that  as  the  assignee  was  a  defendant,  and 
not  a  plaintiff,  and  acted  under  advice  of  his  solicitor,  he  was  not 
to  blame. 

The  solicitor  to  the  trustee  has  no  lien  for  his  costs  upon  pro-  Trustees  soiici- 
perty  of  the  insolvent,  recovered  by  hun  for  the  trustee  as  such 
solicitor  (s) ;  but  he  has  upon  documents  the  product  of  his  own 
labour  or  money  (s). 

In   instituting  proceedings,   the  assignee    or   trustee   should  coat  of  proceed- 

or  ©  >  o  mgg  instituted 

exercise  the  same  careful  discretion  that  a  man  exercises  in  his  ortruste^i8rnee 
own  concerns,  and  he  should  be  indemnified  if  he  exercises  an 
independent  and  reasonable  discretion,  or  if  he  places  himself  in 
the  hands  of  the  bulk  of  the  creditors,  and  continues  the  litigation 
only  so  long  as  they  think  fit  (t).  Costs  are  not  disallowed  from  the 
estate  unless  the  trustee  has  acted  improperly  (u).  On  applica- 
tion to  vary  or  disallow  certain  costs  incurred  and  defrayed  by 
the  assignees,  the  items  were  dealt  with  as  follows : — Costs  of  a 
suit  instituted  by  them  to  set  aside  a  settlement  by  the  insolvent 
as  fraudulent  against  creditors  were  allowed.  The  assignees 
were  successful,  but  it  was  contended  that  there  were  sufficient 
other  assets  to  pay  the  creditors  in  full.  Plaintiffs  costs  of 
certain  motions  made  by  the  insolvent  in  such  suit,  and  refused 
without  costs  were  allowed,  and  also  the  costs,  of  opposing  in- 
solvent's certificate  (v). 

The  rule  is   that   the  trustee   who  takes  up  the  defence  of  costsastoadop. 

..  ,.,  «    t  ii  iii-  ,«  tion  of  an  action 

an  action  which  was  commenced  by  a  bankrupt  puts  himseli  by  the  trustee. 
entirely  in  his  place  with  respect  to  costs  (w),  and  therefore  the 
assignee  or  trustee  makes  himself  liable  for  the  whole  costs  of  an 
action  to  which  the  insolvent  was  a  party,  which  he  takes  up 
and  continues  in  his  own  name  unsuccessfully,  and  such  costs 
include  those  which  the  insolvent  had  been  ordered  to  pay  before 
the  trustee  intervened  (x). 

(r)  In  re  Tonton  and    Webster,  ex  {w)  Watson  v.  Holliday,  20  Ch.  D. , 

parte  McExcan,  1  W.  &  W.  (I.),  133.  at  p.  785. 

(?)  In  re  Humphreys,  ex  parte  Lloyd-  (x)  Crottyv.  Anderson,  2  A.L.R.,  84  ; 

Gtorgt,  (1898)  I  Q.B.,  520,  5  Man.  11  ;  17  A.L.T.,284;  22V.L.R.,  120.  In  this 

ride  also  In   re   AT  Kay  and  Belly  3  case,  Williams,  J.,  observes:  — "The 

A.J.R.,98.    Vide  s.  48  Act  of  1890.    Ex  "question  substantially  raised  in  this 

parte  Golden*  re  Austin,  4  CD.,  129.  "  appeal  is  whether  when  an  assignee 

it)  In  re  Harper,  ex  parte  Duke,  1  "  elects  to  take    up  or   continue    an 

W.  k  W.  (I.),  86-92.  "action  under  s.  80  of  the  Act,  it  is 

(u)  Vide  authorities  referred  to,  ante.  "  not  either  a  rule  of  law  or  of  practice 

(r)  In  re  Kin  gland,  6  W.W.  i  a'B.  "  that  if  unsuccessful  he  should  pay  the 

(!•)»  25.  "  costs  of  the  whole  action    ...     It 


66 


COSTS    AX 


CHAP.  II. 

Court  may 
disallow 
remuneration 
(or  solicitation. 


Rcmunern1 
in  liquid  n' 
arrange! 


11 


***■" 


Costs  of  proof 
of  debt. 


the  satisfaction  of  the  C* 

by  or  on  behalf 

proxies  or  ^ 

a  meetir 

order 

or 


i&ee  adopted  the  bankrupts 
t  Mving   been  made  against  the 
oortly  after  giving  notice  of  appeal 
x  jrder  was  made  for  carrying  on  the 
x,r  trustee.    The  trustee  gave  notice  to  the 
:  not  proceed  with  the  appeal,  but  shortly 
1  *    ^a  appearance  and  called  for  a  statement  of 

cAf  to  undertake  to  pay  the  costs  of  the  appeal 

"    ^  plaintiff  before  the  notice  that  the  appeal  would 

\\ied  with,  and  the  appeal  came  on  that  the  question 

n  **       mi>ht  be  decided.     It  was  held  that  the  appeal  must 

*v '  *.  s^J  with  costs  to  be  paid  by  the  trustee,  for  that,  having 

'     *vi  t'ie  defence  of  the  bankrupts,  he  had  placed  himself  in 

*  ;*  position  as  to  the  whole  of  the  action,  and  could  not  reject 

rt  of  the  proceedings  in  it  (y). 

On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes he  takes  (x  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
Be.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Cas.,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  ter  vent  ion,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
u  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Bornenian  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ante. 

(2)  In  re  Nickolls,  9  A.L.T.,  80. 

(a)  In  re  PtttWs  Estate,  1  Ch.  D., 
478. 

(6)  R.  212. 


* 

I 


FORMS    PRESCRIBED.  (59 

The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  ^70funneceg. 
.  rom  documents  must  be  paid  by  the  party  filing  the  same  (c).       Sada!Tt£ers  ln 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

*  *■  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 


As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  ChOStSh°f 


shorthand  notes. 


As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

..,  .,  -  „-  of  costs  in  case 

joint  and  separate  estates,  viae  r.  loo,  post.  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r    *  *  J  1  costs  out  of  joint 

estates,  Vide  r.  157,  pOSt.  or  separate 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

,  .      ,.  ,  ,  ,  ,      «  .,  ,.  «  ..    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  01  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 

It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "  no  «x0  jurisdiction 
jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme     er  °r  °°s  *' 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  an™St««hment 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  ^ymTnt. 
mitment  or  attachment  (/&). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

{c)  R.  61.  Court  to  the  same  effect. 

{d)  Supreme  C<mrt  Act  1890,  s.  271.  (0)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  M ccredy,  20  V.L.R., 

p.  125.  431. 

(/)  S.  17,  Act  of  1890.     By  r.  108,  (h)  In  re  Mtcredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  as  if  it  were  a  judgment  of  the  (t)  R.  5. 
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trustee   adopted  the   bankrupt's 
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^^terW**0 it*!  shortly  after  giving  notice  of  appeal 

m**  "■„*/>****[  an  order  was  made  for  carrying  on  the 

^     *me    .t  the^'  trustee.    The  trustee  gave  notice  to  the 


^ eding3  *&  .oU\d  not  proceed  with  the  appeal,  but  shortly 
/  iptrftllii \  red  »Q  appearance  and  called  for  a  statement  of 

P  i   'a    fill  *& 

after  *>hl    declined  to  undertake  to  pay  the  costs  of  the  appeal 

cfaJl11'     , '   the  plaintiff  before  the  notice  that  the  appeal  would 

*l  oceeded  with,  and  the  appeal  came  on  that  the  question 

noi>      sts  might  be  decided.     It  was  held  that  the  appeal  must 

**  i-sWissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 

a  vted  the  defence  of  the  bankrupts,  he  had  placed  himself  in 

their  position  as  to  the  whole  of  the  action,  and  could  not  reject 

part  of  the  proceedings  in  it  (y). 

On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (b). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes he  takes  ex  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
88.  79  and  80,  coupled  with  the 
decision  in  Boynion  v.  Boynton,  4 
App.  Cas.,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  ter  vent  ion,  but  a  party  ab  initio.  I 
"do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Borneman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ante* 

(z)  In  re  Nicholh,  9  A.L.T.,  80. 

(a)  In  re  PtttWs  Estate,  1  Ch.  D.f 
478. 

(b)  R.  212. 


FORMS    PRESCRIBED.  (59 

The  costs  of  every  affidavit  which  unnecessarily   sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Co9taofunnece8. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       ISS&iSSt'*  m 

As  to  costs  occasioned  by  the  use  of  any  other  or  moi%e  prolix  The  nk«  in 

v  "  r  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 

As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs oi 

'  ■*■  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

..,  .,  -.,-  of  costs  in  case 

joint  and  separate  estates,  viae  r.  loo,  post.  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  raymentof 

r    J  w  or  costs  out  of  Joint 

estates,  vide  r.  157,  p08t  or  separate 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

,.,.,  ,  lie  .1  -i-  n  11    solicitor's  costa. 

on  his  disbursements  and  costs  from  the  expiration  or  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 


It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  "*0 jurisdiction 
jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme     er   rc08  8* 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  S^uSSent 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  payment. 
mitment  or  attachment  (h). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

{d)  Supreme,  Court  Act  1890,  a.  271.  (0)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  Mccredy,  20  V.L.R., 

p.  125.  431. 

(/)  S.  17,  Act  of  1890.     By  r.  108,  {h)  In  re  Mecredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

oroed  as  if  it  were  a  judgment  of  the  (»)  R.  5. 
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by  or 
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trustee  adopted  the   bankrupt's 

,r^Jfef  Aaving   been  made  against  the 

^'f#rf*    ipd  shortly  after  giving  notice  of  appeal 


*£*>  ^,tfi*     /  an  order  was  made  for  carrying  on  the 


9« 


>-"  jef*     tjie  l,t  their  trustee.    The  trustee  gave  notice  to  the 

^L/iitf* *****  r0nld  not  proceed  with  the  appeal,  but  shortly 

vr^0'tll*t  vd  an  appearance  and  called  for  a  statement  of 


?M 


fter  &lS  jeC]ined  to  undertake  to  pay  the  costs  of  the  appeal 

el*1'1*1'      v  the  plaintiff  before  the  notice  that  the  appeal  would 

incuvvei ^,eeded  with,  and  the  appeal  came  on  that  the  question 

not     sis  might  be  decided.     It  was  held  that  the  appeal  must 

^  i-sWissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 

a  nfced  the  defence  of  the  bankrupts,  he  had  placed  himself  in 

their  position  as  to  the  whole  of  the  action,  and  could  not  reject 

parfc  of  the  proceedings  in  it  (y). 

On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes he  takes  tx  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
88.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Cas.,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  ter  vent  ion,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Borneman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ante. 

{z)  In  re  Nicholls,  9  A.L.T.,  80. 

(a)  In  re  PtitWs  Estate,  1  Ch.  D., 
478. 

(6)  R.  212. 


FORMS    PRESCRIBED.  (59 

The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  costs of unnecea- 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       SaSavitaJ6*8  ln 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

*  *■  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 

As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs  of 

'  '  r  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

...  .,  n  of  costs  in  case 

joint  and  separate  estates,  viae  r.  loo,  post  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r   *  *  J  r  costs  out  of  joint 

estates,  vide  r.  157,  post.  or  separate 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

,.-..,  JJ.J?  j.i_  •      j.'  c  ii    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  01  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 

It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "  no  «\0  jurisdiction 

no  costs  " 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 

i  *  1 1       n  r*         l  •      1  «  11       o  order  for  costs. 

way  as  an  order  of  the  Supreme  Court  or  a  judge  01  the  Supreme 
Conrt  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  SdnattShment 
(gr),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  payment. 
mitment  or  attachment  (k). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

(d)  Supreme  Court  Act  1890,  s.  271.  (9)  In  re  J.  £.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  Mccredy,  20  V.L.R., 
Pl  125.  431. 

(/)  S.  17,  Act  of  1890.     By  r.  108,  (h)  In  re  Mecredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-        v.  Bear,  10  Ch.  Ap.,  76. 
arced  as  if  it  were  a  judgment  of  the  (i)  R.  5. 


chap.  ii.    the  satisf"-' '  '*     /rt,stee  adopted  the  bankrupt's 

court  may        by  c-  "'^luW  'jav'ng   been  made  against  the 

Komneration     pr  ^^ter^'^ind  shoitly  after  giving  notice  of  appeal 

■**   *    a***  *a****^j  «"  or('er  was  made  for  carrying  on  the 

'*'.-  ■  1/,S'-"'/'"',„e  l*" ,  tiieir  trustee-    The  trustee  gave  notice  to  the 

;'■  ll"''\ii<>Ss **! -duJJ not;  proceed  with  the  appeal,  but  shortly 

'.  iutifl'tl"'t  Lj  on  appearance  and  called  for  a  statement  of 

'fter  l!"s   jgelined  to  undertake  to  pay  the  costs  of  the  appeal 

a-  e!"'1"'     h  r  the  plaintiff  before  the  notice  that  the  appeal  would 

b  ioCr''e  needed  with,  and  the  appeal  came  on  that  the  question 

aot      sts  taight  De  decided.     It  was  held  that  the  appeal  must 

**     missed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 

,    tej  the  defence  of  the  bankrupts,  he  had  placed  himself  in 

.  e;r  position  as  to  the  whole  of  the  action,  and  could  not  reject 

part  of  the  proceedings  in  it  (y). 

On  unsuccessful  contested  applications  to  the  Court  by  the 
J!Jd?«Ti«"  trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  («).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

c-nta  of  proof        The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 

"seems  to  mc  that  it  is  s.  rule  of  prac-  "  not  a  party  from  the  date  of  his  in. 

"lice.      When  he  does  so   it  may  be  "  tervention,  but  a  party  ab  initio.      I 

"  that  the  principle  is  that  he  virtually  "do  not  know  whether  there  might 

"  takes  the  benefit  of  all  prior  proceed-  "  not  exist  circumstances  of  so  serious 

"  ings,  thathe  hasno/ocHaafrmiiiunleBB  "  a  character  that  a  judge  might  not 

"he  dnes,  and  therefore  when  he  in-  "  havea  discretion  to  depart  from  that 

"  tervenes  he  takes  fx  ntevmUUt  the  *■  well  settled  practice  supported    by 

"  benefit  of  all  the  proceedings  in  the  "  authority  resting  upon  principle  and 

"  action  by  the  person  he  represents.  "  founded  upon  reason." 

"  Thereisanotherprinciple  upon  which  (y)  Borntmanv.   Wilton,  28  Ch.  D., 

"  the  practice  may  be  based.     Reading  5.1  ;  see  also  Walton  v.  Holliday,  ante. 

"s*.   79    and   80,   coupled   with   the  {:)  la  rt  Niekotli,  9  A.L.T.,  80. 

"decision  in  Boynton   v.    Bvynton,   i  (a)  In  rt  Ptttifi  Ettatt,  1  Cll.   D., 

"  App.  Css.,  733,  the  principle  is  this,  478. 

"  that  once  he  intervenes,  he  becomes  (6)  R.  212. 


FORMS   PRESCRIBED.  (jq 

The  costs  of  every  affidavit  which  unnecessarily   sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Costaof 


unneces- 
sary matters  in 


from  documents  must  be  paid  by  the  party  filing  the  same  (c).       affidavits. 
As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

"  *  u  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 
As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  coats  of 

'  '  •*■  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

of  costs  in  cose 

joint  and  separate  estates,  vide  r.  156,  post  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r   J  *  or  costs  out  of  joint 

estates,  Vide  r.  157,  post  or  separate 

'  *  *  estates. 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

.  .      ,.   ,  ,  -  ,  •      i«  c  .i    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  ot  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (cZ). 

It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "  no  «x0  jurisdiction 

no  costs  " 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 

j  i»j_io  r*         l  i  i»  j.i_      o  order  for  costs. 

way  as  an  order  of  the  Supreme  Court  or  a  judge  ot  the  oupreme 

Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 

attack  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  SfatuShmCTt 

(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  ^ment 

mitment  or  attachment  (h). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

\d)  Supreme  Court  Act  1890,  s.  271.  (g)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  M ccredy,  20  V.L.R., 

p.  125.  431. 

(/)  S.  17,  Act  of  1890.     By  r.  108,  {h)  In  re  Mtcrtdy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  as  if  it  were  a  judgment  of  the  (t)  R.  5. 
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/r"  trustee   adopted  the   bankrupts 
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n'^t/er  having   been  made  against  the 

*^M**"*%d  shortly  after  giving  notice  of  appeal 

v,  *".'&*  ^V&n  order  was  made  for  carrying  on  the 


jet**1*'*1  tie  ^  t  theti  trustee.    The  trustee  gave  notice  to  the 

.'""    *   fffl0'jfigs*#*uloUidnot  proceed  with  the  appeal,  but  shortly 

h>^itftli*t  * e&  an  appearance  and  called  for  a  statement  of 

#t>i- ttiis  declined  to  undertake  to  pay  the  costs  of  the  appeal 

cl**nh         the  plaintiff  before  the  notice  that  the  appeal  would 

ipcurre  ^,eeded  with,  and  the  appeal  came  on  that  the  question 

n°*    nsts  might  be  decided.     It  was  held  that  the  appeal  must 

tiS  A'  missed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 

xej  the  defence  of  the  bankrupts,  he  had  placed  himself  in 

h  >ir  position  as  to  the  whole  of  the  action,  and  could  not  reject 

part  of  the  proceedings  in  it  (y). 

On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes he  takes  ix  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Heading 
ss.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Cas. ,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  tervention,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Borneman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  WaUon  v.  Holliday,  ante. 

(s)  In  re  Nicholte,  9  A.L.T.,  80. 

(a)  In  re  PttliVs  Ettate,  1  Cli.  D., 
478. 

(6)  R.  212. 


FORMS   PRESCRIBED.  (59 

The  costs  of  every  affidavit  which  unnecessarily   sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Costgofunnece8. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       aSSa?^6™  in 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  Hk«  in 

J  J  r  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 
As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs  of 

'  x  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

,.j  .,  n  of  costs  in  case 

joint  and  separate  estates,  viae  r.  loo,  post.  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r   *  *  «/  r  costs  out  of  joint 

estates,  Vide  r.  157,  post  or  separate 


estates. 


A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

i«      j.  i_  .  j.p  .i_  'i.«  1?  ,1    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  01  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 


It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  «\-0 jurisdiction 

110  00s  £a  " 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme     er  or008  8> 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  anofattMhment 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  {lament. 
mitment  or  attachment  (h). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

(d)  Supreme  Court  Act  1890,  s.  271.  (<?)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  M ccredy,  20  V.L.R., 
pi  125.  431. 

(/)  S.  17,  Act  of  1890.     By  r.  108,  {h)  In  re  Mecredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-        v.  Bear,  10  Ch.  Ap.,  76. 
orced  as  if  it  were  a  judgment  of  the  (t)  R.  5. 
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chap.  ii.        In  another  case,  where  the  trustee   adopted  the   bankrupt's 


as  to  the  prior   defence,  an  interlocutory  order  having   been  made  against  the 
action.  defendants  in  the  action,  and  shortly  after  giving  notice  of  appeal 

they  became  bankrupt,  an  order  was  made  for  carrying  on  the 
proceedings  against  their  trustee.  The  trustee  gave  notice  to  the 
plaintiff  that  he  would  not  proceed  with  the  appeal,  but  shortly 
after  this  entered  an  appearance  and  called  for  a  statement  of 
claim.  He  declined  to  undertake  to  pay  the  costs  of  the  appeal 
incurred  by  the  plaintiff  before  the  notice  that  the  appeal  would 
not  be  proceeded  with,  and  the  appeal  came  on  that  the  question 
as  to  costs  might  be  decided.  It  was  held  that  the  appeal  must 
be  dismissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 
adopted  the  defence  of  the  bankrupts,  he  had  placed  himself  in 
their  position  as  to  the  whole  of  the  action,  and  could  not  reject 
part  of  the  proceedings  in  it  (y). 


Unsuccessful 
applications. 


Costs  of  proof 
of  debt. 


On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  bo  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes  he  takes  tx  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Heading 
se.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Caa. ,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  ter  vent  ion,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Bomeman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  WaUon  v.  Holliday,  ant*. 

(z)  In  re  Nickolls,  9  A.L.T.,  80. 

(a)  In  re  PtttWs  Estate,  1  Ch.  D., 
478. 

(6)  R.  212. 


FORMS   PRESCRIBED.  (59 

The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Co3tsofunneceg. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       afflda?iu!er8  ln 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

v  *  *•  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 
As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs  of 

'  '  ■*■  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

of  costs  in  case 

joint  and  separate  estates,  vide  r.  156,  post  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  Joint  or  separate  Payment  of 

r   *  J  J  r  costs  out  of  joint 

estates,  Vide  r.  157,  post  or  separate 

■*■  estates. 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

,.-,..,  ,  i  t      n  .i  •••  n  ,i    solicitor's coste. 

on  his  disbursements  and  costs  from  the  expiration  or  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 


It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  «y0 jurisdiction 

no  costs  " 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  SjfSuShment 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  {^SSsnt. 
mitment  or  attachment  (A). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(e)  R.  61.  Court  to  the  same  effect. 

\d)  Supreme  Court  Act  1890,  8.  271.  to)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  rt  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  M ccredy,  20  V.L.R., 

p.  125.  431. 

{/)  S.  17,  Act  of  1890.    By  r.  108,  {h)  In  re  Mtcrtdy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  as  if  it  were  a  judgment  of  the  (»)  R.  5. 
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chap.  if.  In  another  case,  where  the  trustee  adopted  the  bankrupt's 
as  to  the  prior  defence,  an  interlocutory  order  having  been  made  against  the 
action.  defendants  in  the  action,  and  shortly  after  giving  notice  of  appeal 

they  became  bankrupt,  an  order  was  made  for  carrying  on  the 
proceedings  against  their  trustee.  The  trustee  gave  notice  to  the 
plaintiff  that  he  would  not  proceed  with  the  appeal,  but  shortly 
after  this  entered  an  appearance  and  called  for  a  statement  of 
claim.  He  declined  to  undertake  to  pay  the  costs  of  the  appeal 
incurred  by  the  plaintiff  before  the  notice  that  the  appeal  would 
not  be  proceeded  with,  and  the  appeal  came  on  that  the  question 
as  to  costs  might  be  decided.  It  was  held  that  the  appeal  must 
be  dismissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 
adopted  the  defence  of  the  bankrupts,  he  had  placed  himself  in 
their  position  as  to  the  whole  of  the  action,  and  could  not  reject 
part  of  the  proceedings  in  it  (y). 


Unsuccessful 
applications. 


Costs  of  proof 
of  debt. 


On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 


it 
tt 
(< 
tt 
ti 
tt 
<t 
tt 
tt 
*t 
ti 
tt 
tt 
ti 
<< 


seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes he  takes  ex  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
8*.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Cas. ,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in* 
"  tervention,  but  a  party  ah  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Bomeman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ante. 

(z)  In  re  Nieholls,  9  A.L.T.,  80. 

(a)  In  re  PtttWs  Estate,  1  Ch.  D., 
478. 

(6)  R.  212. 


FORMS   PRESCRIBED.  (jg 

The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Co9t80funnece8. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       afflda??t"ew  m 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

"  y  *•  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 
As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costsof 

'  '  L  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 

...  IJ.J.  •  J  -i -/»  i  of  costs  in  case 

joint  and  separate  estates,  viae  r.  loo,  post.  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r   J  J  J  r  costs  out  of  joint 

estates,  vide  r.  157,  post  or  separate 

'  *  ■*  estates. 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

.  .      ,.  ,  ,  „  -  .      ,.  „  .    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  ot  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 

It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  «\-0 jurisdiction 
jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  or 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme     er  °rc°8  *' 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  an™St^hment 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  payment. 
mitment  or  attachment  (A). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  {%).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

\d)  Supreme  Court  Act  1890,  8.  271.  {9)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  Mecredy,  20V.L.R., 

p.  125.  431. 

{/)  S.  17,  Act  of  1890.     By  r.  108,  {h)  In  re  Mecredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  as  if  it  were  a  judgment  of  the  (t)  R.  5. 
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costs  in  the 
action 


chap.  if.  In  another  case,  where  the  trustee  adopted  the  bankrupt's 
ab  to  the  prior  defence,  an  interlocutory  order  having  been  made  against  the 
defendants  in  the  action,  and  shortly  after  giving  notice  of  appeal 
they  became  bankrupt,  an  order  was  made  for  carrying  on  the 
proceedings  against  their  trustee.  The  trustee  gave  notice  to  the 
plaintiff  that  he  would  not  proceed  with  the  appeal,  but  shortly 
after  this  entered  an  appearance  and  called  for  a  statement  of 
claim.  He  declined  to  undertake  to  pay  the  costs  of  the  appeal 
incurred  by  the  plaintiff  before  the  notice  that  the  appeal  would 
not  be  proceeded  with,  and  the  appeal  came  on  that  the  question 
as  to  costs  might  be  decided.  It  was  held  that  the  appeal  must 
be  dismissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 
adopted  the  defence  of  the  bankrupts,  he  had  placed  himself  in 
their  position  as  to  the  whole  of  the  action,  and  could  not  reject 
part  of  the  proceedings  in  it  (j/). 


Unsuccessful 
applications. 


Coats  of  proof 
of  debt. 


On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (z).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (6). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in* 
tervenes  he  takes  ex  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
ss.  79  and  80,  coupled  with  the 
decision  in  Boyiiton  v.  Boyntony  4 
App.  Cas. ,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  tervention,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  ana 
"  founded  upon  reason." 

(y)  Bomtman  v.  Wilson,  2S  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ante. 

{z)  In  re  Nicholh,  9  A.L.T.,  80. 

(a)  In  re  PtttWs  Estate,  1  Ch.  D.t 
478. 

(6)  R.  212. 
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The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  ai'guinentative  matter  or  copies  or  extracts  Co9t80funnece8. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       SSSoliS6™ in 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

y  u  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 


As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs  of 

'  r  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 
joint  and  separate  estates,  vide  r.  156,  post  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r   J  *  or  coats  out  of  Joint 

estates,  Vide  r.  157,  pOSt  or  separate 

'  ' r  estates. 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

-  .      ,.  .  ,  ,  ,      -  ,.  ,.  „  ,.    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  01  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 

It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  «\0 jurisdiction 

,#-*j  110  costs  " 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  SHttMhment 
{g\  and  inability  to  pay  is  no  answer  to  an  application  for  com-  payment. 
mitment  or  attachment  (h). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

\d)  Supreme  Court  Act  1890,  s.  271.  fo)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(e)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  M ecredy,  20  V.L.R., 

p.  125.  431. 

(/)  S.  17,  Act  of  1890.    By  r.  108,  {h)  In  re  Mtcredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  a*  if  it  were  a  judgment  of  the  («)  R.  5. 


68 


COSTS    AND   FEES. 


chap.  ii.  In  another  case,  where  the  trustee  adopted  the  bankrupt's 
ab  to  the  prior  defence,  an  interlocutory  order  having  been  made  against  the 
Action.  defendants  in  the  action,  and  shortly  after  giving  notice  of  appeal 

they  became  bankrupt,  an  order  was  made  for  carrying  on  the 
proceedings  against  their  trustee.  The  trustee  gave  notice  to  the 
plaintiff  that  he  would  not  proceed  with  the  appeal,  but  shortly 
after  this  entered  an  appearance  and  called  for  a  statement  of 
claim.  He  declined  to  undertake  to  pay  the  costs  of  the  appeal 
incurred  by  the  plaintiff  before  the  notice  that  the  appeal  would 
not  be  proceeded  with,  and  the  appeal  came  on  that  the  question 
as  to  costs  might  be  decided.  It  was  held  that  the  appeal  must 
be  dismissed  with  costs  to  be  paid  by  the  trustee,  for  that,  having 
adopted  the  defence  of  the  bankrupts,  he  had  placed  himself  in 
their  position  as  to  the  whole  of  the  action,  and  could  not  reject 
part  of  the  proceedings  in  it  (y). 


Unsuccessful 
applications. 


Costs  of  proof 
of  debt. 


On  unsuccessful  contested  applications  to  the  Court  by  the 
trustee  the  costs  should  follow  the  event,  and  the  trustee  be 
ordered  to  pay  same,  which  in  a  proper  case  he  may  recover  from 
the  estate  (0).  Where  the  difficulty  in  the  case  arose  upon  the 
language  of  the  Statute,  and  the  trustee's  application  was  un- 
successful, an  order  was  refused  against  the  trustee,  but  the  costs 
of  all  parties  were  ordered  to  be  paid  out  of  the  fund  in  dispute 
which  was  after-acquired  property  claimed  by  the  trustee  after 
the  close  of  the  bankruptcy  (a).  The  Court  of  Insolvency,  where 
it  has  been  satisfied  that  the  trustee  in  making  an  unsuccessful 
application  has  done  so  in  discharge  of  his  duty,  has  frequently 
in  practice  made  the  order  without  costs. 

The  costs  of  making  a  proof  of  debt  must  be  borne  by  the 
creditor  unless  the  Court  otherwise  specially  orders  (b). 
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seems  to  me  that  it  is  a  rule  of  prac- 
tice. When  he  does  so  it  may  be 
that  the  principle  is  that  he  virtually 
takes  the  benefit  of  all  prior  proceed- 
ings, that  he  has  no  locus  standi  unless 
he  does,  and  therefore  when  he  in- 
tervenes  he  takes  tx  necessitate  the 
benefit  of  all  the  proceedings  in  the 
action  by  the  person  he  represents. 
There  is  another  principle  upon  which 
the  practice  may  be  based.  Reading 
ss.  79  and  80,  coupled  with  the 
decision  in  Boynton  v.  Boynton,  4 
App.  Cas. ,  733,  the  principle  is  this, 
that  once  he  intervenes,  he  becomes 


"  not  a  party  from  the  date  of  his  in- 
"  tervention,  but  a  party  ab  initio.  I 
"  do  not  know  whether  there  might 
"  not  exist  circumstances  of  so  serious 
"  a  character  that  a  judge  might  not 
"  have  a  discretion  to  depart  from  that 
"  well  settled  practice  supported  by 
"  authority  resting  upon  principle  and 
"  founded  upon  reason." 

(y)  Borneman  v.  Wilson,  28  Ch.  D., 
53  ;  see  also  Watson  v.  Holliday,  ant*. 

(s)  In  re  Nicholh,  9  A.L.T.,  80. 

(a)  In  re  PtttiVs  Estate,  1  Ch.  D., 
478. 

(6)  R.  212. 


FORMS    PRESCRIBED.  $q 

The  costs  of  every  affidavit  which  unnecessarily  sets  forth    chap.  ii. 
matters  of  hearsay  or  argumentative  matter  or  copies  or  extracts  Co!Jtgofunnece8. 
from  documents  must  be  paid  by  the  party  filing  the  same  (c).       SS§a"i£er8  m 

As  to  costs  occasioned  by  the  use  of  any  other  or  more  prolix  The  like  in 

"  *  u  forms. 

forms  than  those  in  Appendix,  vide  r.  5. 
As  to  costs  of  shorthand  notes,  vide  r.  155,  post.  costs  of 

'  '  ■*■  shorthand  notes. 

As  to  the  apportionment  of  costs  by  the  trustee  between  the  Apportionment 
joint  and  separate  estates,  vide  r.  156,  post.  of  partnership. 

As  to  the  payment  of  costs  by  trustee  out  of  joint  or  separate  Payment  of 

r    ^  ^  or  costs  out  of  joint 

estates,  Vide  r.  157,  P08t  or  separate 

r  estates. 

A  solicitor  may  charge  interest  at  £6  per  centum  per  annum  interest  on 

,  .      j-  ,  ,  j  ,      -  .,  'j.-  j?  ii    solicitor's  costs. 

on  his  disbursements  and  costs  from  the  expiration  ot  one  month 
from  demand  from  the  client,  and  in  cases  where  the  same  are 
payable  out  of  a  fund  not  presently  available  such  demand  may 
be  made  on  the  trustee  or  other  person  liable  (d). 


It  was  held  under  the  Act  of  1890  that  the  old  rule  of  "no  "x0 jurisdiction 

ii  o  posts  ** 

jurisdiction  no  costs,"  where  the  Court  or  judge  has  no  jurisdic- 
tion to  entertain  a  cause  or  matter,  still  applied  (e). 

An  order  for  costs  by  a  Court  or  judge  is  enforced  in  the  same  Enforcement  of 
way  as  an  order  of  the  Supreme  Court  or  a  judge  of  the  Supreme 
Court  is  enforced  (/),  and  the  Court  has  power  to  commit  or 
attach  for  contempt  in  not  paying  costs  directed  by  it  to  be  paid  S^tuShment 
(g),  and  inability  to  pay  is  no  answer  to  an  application  for  com-  payment. 
mitment  or  attachment  (h). 


19. — Forms  Prescribed. 

The  forms  in  the  Appendix  where  applicable,  and  where  they 
are  not  applicable,  forms  of  the  like  character  with  such  varia- 
tions as  circumstances  may  require,  must  be  used  (i).     Where 

(c)  R.  61.  Court  to  the  same  effect. 

\d)  Supreme  Court  Act  1890,  s.  271.  (g)  In  re  J.  B.  Slack,  2  V.R.  (L.), 

(c)  In  re  Lister  Henry,  9  A.L.T.,  64  and  136;  In  re  Mecredy,  20  V.L.R., 

p.  125.  431. 

{/)  8.  17,  Act  of  1890.     By  r.  108,  {h)  In  re  Mecredy,  ante,  and  Evans 

every  order  of  the  Court  may  be  en-  v.  Bear,  10  Ch.  Ap.,  76. 

orced  as  if  it  were  a  judgment  of  the  (»')  R.  5. 
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chap.  ii.  such  forms  are  applicable  any  costs  occasioned  by  the  use  of  any 
other  or  more  prolix  forms  must  be  borne  by  or  disallowed  to 
the  party  using  the  same  unless  the  Court  otherwise  directs  (k). 
The  Court  or  judge  may  from  time  to  time  alter  any  forms  or 
substitute  new  forms  in  lieu  thereof  (I). 

(k)  R.  5.  (0  Ibid. 


CHAPTEE   III. 


VOLUNTARY   SEQUESTRATIONS. 


1. — Individual  Estates. 

2. — Partnership  Estates. 

3b — Districts  in  which  Petitions  Presented. 


4. — Persons  who  ean  Voluntarily  Petition. 
5.— Deceased  Persons'  and  Trust  Estates. 
6. — Declarations  of  Inability  to  pay  Debts. 


1. — Individual  Estates. 


Upon  petition  (a)  to  the  Court  in  writing  of  any  person  setting  individual 
forth  that  he  is  insolvent  and  desirous  of  surrendering  his  estate 
for  the  benefit  of  his  creditors,  a  judge  or  chief  clerk  may,  upon 
proof  thereof  to  his  satisfaction,  accept  the  surrender  of  such 
estate,  and  by  order  under  his  hand  (6)  place  the  same  under 
sequestration  in  the  hands  of  one  of  the  assignees  (c). 

The  petition  must  be  attested  by  a  solicitor  or  the  chief  clerk,  The  petition. 
and  accompanied  by  an  affidavit  (d)  of  the  insolvent  containing 
the  following  particulars : — (1)  Verification  of  the  statements  in 
the  petition.  (2)  When  the  petitioner  first  became  unable  to  pay 
his  debts  in  due  course  as  they  became  due,  and  the  cause  of  such 
inability.  (3)  What  books  of  account  he  has  kept,  or  if  he  has 
kept  none,  what  documents  he  has  (if  any),  and  of  what  kind,  schedSe  and' 
which  will  show  the  state  of  his  affairs  (e).  These  particulars 
are  required  by  r.  166,  but  the  form  itself  prescribes  further  par- 
ticulars (/),  and  r.  167  enacts  that  every  petition  must  be  accom- 
by  a  schedule  containing  the  particulars  specified  in  the  Schedule 
of  Forms  No.  4,  and  verified  by  the  affidavit  of  the  insolvent  in  the 
form  in  the  schedule,  and  if  the  schedule  has  been  prepared  wholly 
or  in  part  by  any  other  person  or  persons,  then  it  must  be  verified 


(a)  Schedule  of  Forms,  3. 

(6)  Form  5. 

(c)S.  34,  Act  of  1890.  The  chief 
clerk  at  Melbourne  declined  to  accept 
a  voluntary  petition  from  a  person  who 
was  an  uncertificated  insolvent ;  In  re 


Antonio,  8  A.L.T.,  107. 

(d)  Form  4,  r.  166. 

(e)  R.  166. 

(f)  Vide  same  and  schedules,  Form 
4. 
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CHAP.  ill.  as  well  by  such  other  person  or  persons  (g).  The  debtor  must, 
besides  inserting  in  the  petition  his  name  and  description  and  his 
address  at  the  date  when  the  petition  is  presented,  further  describe 
himself  as  lately  residing  or  carrying  on  business  at  the  address 
or  several  addresses  as  the  case  may  be  at  which  he  has  incurred 
debts  and  liabilities,  which  at  the  date  of  the  petition  remain 
unpaid  or  unsatisfied  (h). 

Particulars  may      The  judge  or  chief  clerk  may  dispense  with  the  whole  or  such 

be  dispensed  J       &  J  r 

with.  portion  of  the  particulars  mentioned  in  the  said  schedule  as  he 

may  think  fit,  but  he  cannot  do  so  unless  upon  affidavit  showing 
sufficient  grounds  (i),  nor  can  he,  in  any  case,  dispense  with  the 
affidavit  verifying  the  particulars  of  the  schedule  under  r.  167 

SdIrtionB  M  to  0")-  Every  order  under  this  part  of  the  Act  must  be  either  in 
print  or  manuscript  or  type- written,  or  partly  in  one  and  partly  in 
another,  on  parchment  or  paper  (k).  Such  a  rule  as  this  is  direc- 
tory merely  (/). 

Approximate  or      On  cause  being  shown,  verified  by  affidavit,  the  practice  is  to 

preliminary  ~  *  *■ 

schedules.  allow  an  approximate  or  preliminary  schedule  to  be  filed  contain- 
ing the  declaration,  petition,  balance-sheet  and  affidavit  of  verifi- 
cation, and  allowing  time  according  to  the  circumstances  to  file 
the  complete  schedule.  R.  171,  providing  for  allowance  for 
further  time  for  filing,  applies  to  filing  after  adjudication  of 
sequestration. 

chief  clerk  to         Upon  any  order  of  sequestration  being:  made,  the  chief  clerk 

telegraph  chief  r  J  ~i  o 

clerk  at  must  forthwith  telegraph  to  the  chief  clerk  of  the  Court  at  Mel- 

Melbourne.  °      * 

bourne  that  such  order  has  been  made  (m).     The  chief  clerk 
chief  clerk  to     must  forthwith  forward  a  copy  of  every  order  of  sequestration 

forward  copy  of  x  *  "  x 

t°wr-Gene£^*  under  Part  III.  of  the  Act  of  1890  to  the  Registrar-General  for 
registration  (n).  In  a  case  where  the  term  "  forthwith  "  occurred 
in  the  phrase  "  the  petitioning  creditor  shall  forthwith  take  out 
"  the  process  of  the  Court "  a  delay  of  four  days  was  considered  a 
sufficient  compliance  (o),  but  if  the  term  were  necessarily  the 
very  foundation  of  the  action  it  would  apparently  be  other- 
wise (p).     The  party  obtaining  the  order  of  sequestration  must 

(g)R.  167.  (I.),  13. 

{k)  R.  168.  (m)  R,  133. 

(t)  R,  169.  (n)  S.  20,  Act  of  1890. 

ij)  In  re  Antonio,  8  A.L.T.,  108.  (o)  In  re  Trevarrmo,  2  W.  &  W.  (I.), 

(I)  R.  172.  84. 

{1)  Vide  In  re  Cutter  and  Lever,  1 V.  R.  ( p)  Ibid,  85. 
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forthwith  lodge  an  office  copy  thereof  with  the  Registrar-General,    chap.  hi. 
and  the  name  of  the  insolvent,  his  address  and  description,  the  R^^trationby 
date  of  the  order  of  sequestration,  and  the  name  of  the  assignee  Geue'r^ 
or  trustee  named  in  the  order,  must  be  entered  in  a  book  kept  by 
the  Registrar-General  for  that  purpose.     Every  entry  must  be 
numbered  consecutively  (q). 

The  party  obtaining  any  order  of  sequestration  must  forthwith  Registration  of 

r        J  to        J  l  m  order  by  sheriff. 

lodge  an  office  copy  thereof  with  the  sheriff,  who  must  register 

the  same  and  note  thereon  the  day  and  hour  of  its  production  (r).  Sy  sheriff"*5 

The  chief  clerk,  upon  the  request  of  the  assignee  or  any  creditor,  b>  tele^aPh- 

and  upon  payment  of  the  sum  of  five  shillings,  must  telegraph  to 

the  sheriff  notice  that  such  order  has  been  made  (s). 

If  the  insolvent  die  after  the  petition  is  presented,  the  pro-  continuation  of 

*  *  x  proceedings  on 

ceedings,  unless  the  Court  otherwise  orders,  are  continued  as  if  death  of  de°t°r- 
he  were  alive  (t).  Where  the  debtor  died  two  days  after  present- 
ing his  petition,  it  was  held  that  the  proper  course  for  the  Court 
to  pursue  in  the  absence  of  any  arrangement  on  the  part  of  the 
representatives  of  the  deceased  debtor  was  to  make  the  order  and 
allow  the  matter  to  proceed  in  the  ordinary  way  (u). 

The  Supreme  Court  may,  at  any  time,  for  sufficient  reason,  Power  to  stay 
make  an  order  staying  the  proceedings   under  an    insolvency 
petition  either  altogether  or  for  a  limited  time,  on  such  terms  and 
subject  to  such  conditions  as  to  it  may  seem  just  (v). 

2. — Partnership  Estates. 

A  judge  or  the  chief  clerk  upon  the  like  petition  stating  the  Forms. 
insolvency  of  the  estate  of  any  firm  trading  or  having  any  estate 
or  effects  within  Victoria,  made  by  the  greater  number  of  partners 
of  such  firm  who  at  the  time  of  presenting  the  petition  are  within 
Victoria,  may,  upon  proof  thereof  to  his  satisfaction,  accept  the 
surrender  of  any  such  estate  and  place  the  same  under  sequestra- 
tion, and  after  the  order  for  any  such  sequestration  the  like  pro- 
ceedings are  had  and  take  place  concerning  such  estate  and  the 

(q)  R.  173.  been  given  to  such  persons,  if  any,  as 

(r)  R.  174.  the  Court  thought  fit,  as  if  the  insolvent 

(*)  R.  134.  were  living.     Compare  32  &  33  Vict. 

(0  S.  103  (I),  Act  of  1897— compare  c.  71,  s.  80  (9) ;  12  &  13  Vict.  c.  106, 

Bankruptcy  Act  1883,  a.  108.     By  s.  s.  lib'. 

130  of  the  Act  of  1890,  it  was  provided  {u)  In  re  Walker,  3  Morrell,  69. 

that  if  the  insolvent  died  after  seques-  (r)  S.  108  (2),  Act  of  1897— compare 

tration,  it  proceeded  after  notice  had  Bankruptcy  Act  1883,  s.  109. 
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CHAP.  III. 

Form  of 
schedule. 


As  to  the 
petition. 


Amending  and 
setting  aside 
order  of 
sequestration. 


partner  or  partners  of  such  firm  as  are  provided  concerning  other 
estates  and  other  insolvents  (w).  The  petition  must  contain  the 
names  in  full  of  the  individual  partners,  and  if  it  is  signed  in  the 
firm  name  it  must  be  accompanied  by  an  affidavit  made  by  the 
partner  who  signs  the  petition  showing  that  all  the  partners  or 
the  greater  number  of  them  within  Victoria  concur  in  the  filing 
of  the  same  (x).  The  partner  signing  the  petition  must  add  also 
to  his  own  signature  the  words  "  a  partner  in  the  said  firm"  (y). 
The  same  form  of  schedule  should  be  used  as  nearly  as  may  be  as 
in  the  case  of  an  individual,  and  it  should  distinguish  joint  and 
separate  estates  and  liabilities  (z).  Rule  168  applies,  and  also 
r.  1G9  giving  power  to  the  judge  or  chief  clerk  to  dispense  with 
particulars.  As  the  petition  is  to  be  made  by  the  greater 
number  of  the  partners  who  are  at  the  time  presenting  the 
petition  within  Victoria,  one  partner  alone,  although  the  only 
partner  in  Victoria,  cannot  sequestrate  the  estate  of  a  firm,  as  one 
only  is  not  a  "  majority "  or  a  greater  part  (a).  The  order  of 
sequestration  in  such  a  case  was  consequently  set  aside  as  a 
nullity  (6). 

Where  there  is  only  one  partner  alive  it  is  equally  clear  that 
there  cannot  be  the  assent  of  the  majority  (c).  In  this  case  D. 
and  W.  were  partners.  D.  died  and  W.  carried  on  the  business 
in  the  firm's  name,  and  then  presented  a  petition  for  the  seques- 
tration of  the  firm,  alleging  in  the  declaration  "  that  my  said  firm 
"  admit  that  they  are  unable  to  pay  their  debts."  This  was  not  a 
compliance  with  s.  34  in  the  case  of  an  insolvent  filing,  as  the 
petitioner  did  not  say  that  he  was  insolvent,  nor  was  it  within 
the  terms  of  s.  35,  for  though  he  appeared  to  wish  to  sequestrate 
the  estate  of  the  firm,  he  showed  that  the  only  other  partner  in 
the  firm  no  longer  lived,  and  therefore  he  could  not  have  obtained 
the  assent  of  the  greater  number  of  partners  of  the  firm.  The 
order  of  sequestration  was  amended  by  striking  out  the  firm's 
name  and  substituting  that  of  W.,  the  surviving  partner  (d). 


{w)  S.  35,  Act  of  1890. 

{x)  R.  287. 

(y)  Vide  r.  285. 

(z)  R.  169. 

(o)  He  Lister  Henry ,  9  A.L.T.,  p.  57, 
referring  to  In  re  Gurley,  5  A.J.R.,  5  : 
Reg.  v.  Leech,  5  V.L.R.  (E.),  494  ;  and 
In  re  Fallu,  3  V.L.R.  (I.),  106. 


(6)  Ibid. 

(c)  In  re  Dobson,  Watson  and  Com- 
pany y  16  V.L.R.,  at  p.  705. 

{d)  Ibid,  700 ;  see  also  Ex  parte, 
Hall,  re  Blackburn,  1  De  G.,  332 ;  Ex 
parte  Ashtvorth,  re  Hoarty  L.R.  18  Eq.f 
705. 
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The  Court  of  Insolvency  and  the  Full  Court  have  power  to  set    chap.  hi. 

aside  or  amend  an  order  of  sequestration,  but  neither  Court  is 

under  any  obligation  to  exercise  its  power  of  setting  aside  a  bad 

order  of  sequestration.     It  is  in  the  discretion  of  either  Court, 

and  therefore,  although  the  order  for  sequestration  was  bad  on 

the  ground  that  the  petition  was  presented  by  one  member  only 

of  a  partnership  consisting  of  two  members,  the  Court,  on  appeal 

from  the  refusal  of  the  judge  of  the  Court  of  Insolvency  to  set 

aside  the  order,  would  not  exercise  its  power  of  setting  aside  such 

bad  order  in  the  absence  of  special  circumstances  explaining  the 

conduct  of  the  other  member  and  the  reasons  of  his  delay  in 

making  the  application  to  set  aside  (e).    In  an  application  of  this 

kind  steps  should  be  taken  to  give  notice  to  all  persons  who 

might  have  claims  against  the  applicant  where  he  was  a  partner 

in  the  firm  (/). 

Under  5  Vict.  No.  17,  s.  4,  on  an  application  made  by  a  creditor 
to  set  aside  a  voluntary  sequestration  by  one  partner  only  of  a 
firm  of  two  on  the  ground  that  it  was  not  made  on  the  petition 
of  the  greater  number  of  the  partners,  it  was  held  that  the 
sequestration  depends  upon  the  antecedent  consent  of  the  partner 
not  joining  in  the  petition,  and  could  not  be  supported  by  his 
subsequent  approval,  and  the  sequestration  was  set  aside  (g). 
Every  person  injuriously  affected  by  an  order  of  sequestration,  J^,°t^avaSdiety 
for  example,  a  creditor  stopped  by  it,  has  a  right  to  investigate  ^J^ration. 
its  validity  (h).  Notice  of  the  proceedings  to  set  aside  should  be 
given  to  all  the  parties,  including  the  party  voluntarily  seques- 
trating (i). 

When  the   estate   of  a    partner   in   a   firm   is    sequestrated,  Effect  of  insoi- 

*  t.  '  vency  of  one  or 

all    his    authorities    to    bind    the    firm    by    dealings    in    the  J^gf*1*11 
ordinary  course  of  business  are  deemed  to  be  determined  (j). 
S.  37  of  the  Partnership  Act  1891  enacts  that  subject  to  any 
agreement  between  the  partners,  every  partnership  is  dissolved 
as  regards  all  the  partners  by  the  insolvency  of  any  partner. 

A  ioint  voluntary  sequestration  of  a  partnership  estate  operates  Effect  on 

°  "         *  *  *  *  separate  estates 

of  sequestration 

(«)  In  re  Myers  v.  Davits,  17  V.L.R.,  parte  McEwan,  1  W.  &  W.  (I.),  96.        by  Partnere- 

p.  351.     In  this  case  a  delay  of  thir-  (h)  Ibid. 

teen   years    occurred    in  making  the  (i)  Ibid. 

application.  {j)  Thomoson  v.  Frere,  10  East,  418; 

(/)  Ibid.  10R.K,  341. 

(g)  In  re   Yorston  and  Webtter,  ex 
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CHAP.  in.  as  a  sequestration  of  the  separate  estates  of  each  (k),  and  there- 
fore  the  joint  sequestration  of  the  joint  estate  of  a  firm  is  a 
sequestration  of  the  separate  estate  of  each  partner  (I).  It  is 
the  same  also  in  a  compulsory  sequestration  of  a  firm  (m).  Vide 
also  "  Vesting  of  Joint  and  Separate  Estates,"  Chapter  V.,  Division 
2,  post. 


3. — Districts  in  which  Petitions  Presented. 

All  voluntary  petitions  must  be  presented  to  the  judge  or  chief 
clerk  of  the  district  (o)  in  which  the  petitioner  resides  (p),  or  in 
the  case  of  a  firm  to  the  judge  or  chief  clerk  of  the  Court  of  any 
district  in  which  such  firm  has  traded  or  carried  on  business  (q) 
for  the  preceding  six  months  or  the  longest  period  during  such 
six  months,  and  except  as  by  the  Act  of  1890  otherwise  provided, 
all  proceedings  under  the  sequestration  are  prosecuted  in  such 
district  (r).  An  insolvent  debtor  or  other  person  is  deemed  to 
reside  in  the  district  in  which  he  has  lived  or  carried  on  business 
during  the  six  months  immediately  preceding  the  sequestration 
or  for  the  longest  period  during  such  six  months  (a). 

The  petition  must  be  presented  to  the  judge  or  chief  clerk  of 
the  district  in  which  the  insolvent  resides  (t).  The  jurisdiction  of 
the  judges,  however,  by  an  Order-in-Council  (u),  has  been  ex- 
tended to  the  whole  colony,  the  districts  being  respectively  and 
collectively  assigned  to  the  judges  (v).  Where  the  proceedings 
have  been  commenced  in  the  wrong  district  the  judge  may  order 
the  proceedings  to  be  transferred  to  the  proper  district  or  that 
they  be  continued  in  the  district  in  which  they  have  been  com- 
menced, but  until  the  transfer  is  made  the  proceedings  are  con- 
tinued in  the  latter  district  (w).     This  rule  does  not  apparently 


(k)  Bates  v.  Loewe,  1  W.  &  W.  (E.), 
at  p.  8  ;  r.  238.  ; 

(/)  In  re  Tumbull,  1  W.  &  W.  (I.), 
105,  r.  288. 

(m)  R.  288. 

(o)  The  districts  conform  to  the  baili- 
wicks, ante  p.  16. 

(p)  The  words  "residence""  and 
"business"  have  no  actual  definite 
technical  meaning,  but  are  construed 
in  accordance  with  the  object  and  in- 
tent of  the  Act  in  which  they  occur ; 
Ex  parte  Breull,  In  re  Bowie,  16  CD., 
at  p.  487.  As  to  "  carrying  on  busi- 
ness," vide  ibid  and  Graham  v.  Lewis, 
22Q.B.D.,  1. 


iq)  See  note  [p),  ante. 

(r)  S.  36,  Act  of  1800.  As  to  transfer 
of  proceedings,  vide  ante,  p.  13  tt  seq. 

{s)  S.  4,  Act  of  1890— compare  18 
Vict.  No.  11,  8.  2,  under  which  the 
jurisdiction  was  in  the  district  where 
the  debtor  lived  at  the  time  of  filing, 
though  he  might  have  just  recently 
removed  from  another  district  {In  re 
Calhoun,  2  W.  &  W.  [I.],  81). 

(0  Beg.  v.  Poole,  3  V.R.  (L.)t  181. 

(n)  Government  Gazette,  13th  July, 
1888,  at  p.  2291. 

(v)  See  Chapter  I.,  at  p.  16,  and  in- 
terpretation clause. 

(u?)  R.  18. 
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apply  to  an  order  on  a  petition  made  by  a  chief  clerk  of  the    chap.  hi. 
wrong  district,  as  his  duties  are  restricted  to  the  one  district  (x). 

4. — Persons  who  can  Voluntarily  Petition. 

All  debtors,  including  married  women,  aliens,  and  denizens  and 
persons  having  privilege  of  Parliament,  are  capable  of  becoming 
insolvent,  and  are  subject  to  all  the  provisions  and  entitled  to 
the  benefits  of  the  Acts  (y).  Persons  legally  vested  with  the 
administration  of  the  estate  of  any  person  deceased  oT  with  the 
estate  of  any  other  person  situated  in  Victoria  in  trust  for 
creditors  may  also  voluntarily  petition  (z).  An  infant  who  has 
trade  debts  is  not  a  debtor  and  cannot  petition  (a),  but  as  infancy 
is  no  defence  to  an  action  on  a  contract  for  necessaries  for  such 
debts  there  is  apparently  no  difficulty  as  to  voluntary  seques- 
tration (6). 

5. — Deceased  Persons'  and  Trust  Estates. 
Upon  the   petition   of   any  person   legally   vested   with   the  voluntary 

*  r  •*      r  °       *  sequestration  by 

administration  of  the  estate  of  any  person  deceased  or  with  the  SltTSe  iSmin- 
estate  of  any  other  person  situate  in  Victoria  in  trust  for  creditors  Mtote°o°  others. 
stating  the  insolvency  of  such  estate,  a  judge  or  chief  clerk  may, 
upon  proof  thereof  to  his  satisfaction,  accept  the  surrender  of  any 
such  estate  and  place  the  same  under  sequestration,  and  after  the 
order  for  any  such  sequestration  the  like  proceedings  take  place 
concerning  such  estates  and  the  persons  in  whom  the  adminis- 
tration thereof  is  legally  vested  as  are  provided  by  the  Acts 
concerning  other   estates   and  other  insolvents  (c).     The  same  FoJ™  °f 

o  \  /  schedule. 

form  of  schedule  as  in  an  individual  estate  as  nearly  as  may  be 
must  be  used  (d).  The  vesting  of  the  estate  in  the  trustee  gives 
him  a  right  to  sue  the  executors  in  respect  of  a  devastavit  com-  executors  for 

.  .  devastavit. 

mitted  by  them  prior  to  the  sequestration  of  the  testator's  estate, 
and  to  recover  the  amount  of  such  devastavit  from  them  for  the 

(x)  Reg.  x*  Poole,  ante;  8.  10,  Act  of  Johnstone  v.  Marks,  19  Q.B.D.,  *509, 

1890.  dissenting  from  Ryder  v.    Wombwtll, 

(y)  S.  19,  Act  of  1890;  s.  119,  Act  L.R.    3    Ex.,   90,   and    approving    of 

of  1897.  Barnes  v.  Toye,  13  Q  B.D.,  410. 

(-)  S.  35,  Act  of  1890.  (c)  8.  35,  Act  of  1890 ;  s.  1,  Act  of 

(a)  Ex  parte  and  re  Jones,  18  CD.,  1897  ;  and  vide  McAidey  v.  B  tatty,  12 

109.  V.L.R.,  at  p.  642. 

{b)  ride  s.    19,   Act  of    1890;    the  (d)  R.  169;  vide  rules  167  and  168 

nature  of  necessaries  is  discussed  in  also. 
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CHAP.  III.  benefit  of  the  creditors  (e).  Under  the  combined  effect  of  ss.  35, 
77,  and  102,  Act  of  1890,  a  creditor  of  the  deceased  could  not  sue 
the  executors  (/). 

Duties  of  execu-      After  filing,  certain  duties  in  reierence  to  supplying  accounts 

tore,  aduunis-  "'  *  *  *       o 

execiitore «?« ton  °^  ^neir  transactions  with  and  other  particulars  concerning  the 
tort  after  filing.  j}rus^  estate  have  to  be  discharged  by  the  executors,  adminis- 
trators and  executors  de  son  tort,  which  are  dealt  with  in  rules 
458  and  459,  Appendix,  post 


Administration 
by  Supreme 
Court  of 
deceased  per- 
son's insolvent 
estate. 


The  assets  of  a  deceased  person  whose  estate  may  prove  to  be 
insufficient  for  the  payment  in  full  of  the  debts  and  liabilities 
may  be  administered  by  the  Supreme  Court,  and  the  same  rules 
prevail  and  are  observed,  (1)  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  (2)  as  to  debts  and  liabilities  provable, 
(3)  as  to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the  time  being  under 
the  insolvency  law  with  respect  to  the  estates  of  persons  placed 
under  sequestration,  and  all  persons  who  in  any  such  case  would 
be  entitled  to  prove  for  and  receive  dividends  out  of  the  estate  of 
any  such  deceased  person  may  come  in  under  the  decree  or  order 
for  the  administration  of  such  estate  and  make  such  claims  as 
they  may  be  respectively  entitled  (g).  The  mode  of  procedure  to 
obtain  administration  by  the  Supreme  Court  is  set  out  in  the 
Supreme  Court  Judicature  Rules  1884,  Order  55,  rr.  3-12.  The 
object  of  this  provision  is  to  make  the  rule  in  bankruptcy  applic- 
able to  the  administration  of  the  assets  of  deceased  persons.  It 
is  not  intended  to  enlarge  the  assets  of  an  insolvent  estate,  but 
only  to  vary  the  rights  of  the  persons  entitled  to  the  assets  (A). 
It  does  not  apply  all  the  principles  of  bankruptcy,  and  for 
example  an  unregistered  bill  of  sale  would  not  be  invalid  against 
the  creditors  (i).  Neither  is  the  retainer  of  the  executors  affec- 
ted ( j ).  The  rule  before  the  passing  of  this  provision  was  that 
a  secured  creditor  had  a  right  to  prove  for  the  full  amount  of  his 
debt  against  the  estate  and  to  obtain  dividends  from  it  without 
surrendering  or  valuing  his  securities,  and  after  realizing  on  the 


(e)  Hasher  v.' McMillan,  5  V.L.R. 
(E  )   217 

(/)  Ibid.  Vide  McClelland  v.  Smith, 
V.L.T.,  150. 

{g)  Supreme  Court  Act  1890,  s.  63(1). 

(h)  lie  D'Epintuil,  Tadman  v.  D'Epi- 


veuil,  20  Ch.  D.,217. 

(i)  Be  D'Epimuil,  ibid. 

{j)  Lee  v.  Nuttall,  12  CD.,  61.  As 
to  executors  right  of  retainer  in  insol- 
vency, see  Chapter  V.,  pout. 
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security  he  paid  over  the  surplus  (k).  The  provisions  of  the  Acts  chap.  hi. 
as  to  secured  creditors  are  now  applicable  to  it  (I),  and  the  pro- 
vision  has  also  been  held  to  introduce  the  provisions  of  the  Acts 
relating  to  debts  provable  (m),  and  also  that  of  set  off  (?i).  On 
the  other  hand  it  does  not  affect  the  landlord's  right  to  distrain  (o), 
nor  does  it  introduce  the  provisions  of  s.  76  as  to  the  proceeds  of 
a  sheriffs  sale  passing  to  the  estate  in  the  event  of  insolvency  of 
the  debtor  within  four  days  (p).  The  provision  also  does  not 
import  the  rule  in  insolvency  giving  local  rates  priority  (q),  nor 
the  rule  as  to  other  preferential  debts  (r).  The  sections  as  to 
reputed  ownership  are  likewise  not  imported  (s),  neither  is  the 
avoidance  of  voluntary  settlements  (t),  nor  the  provisions  as  to 
fraudulent  preference  (u). 


6. — Declarations  of  Inability  to  Pay  Debts. 

A  declaration  by  a  debtor  of  his  inability  to  pay  his  debts, 
duly  dated,  signed  and  witnessed  according  to  the  form  in  the 
schedule,  with  such  variations  as  circumstances  may  require 
(Form  II),  may  be  filed  with  the  chief  clerk  of  the  Court  in  the 
district  in  which  the  debtor  might  present  a  petition  for  seques- 
tration (v).  The  witness  must  be  a  solicitor,  justice  of  the  peace, 
or  the  chief  clerk  (w).  The  filing  of  such  a  declaration  in  pre- 
scribed form  is  an  act  of  insolvency  (x),  and  has  been  referred  to 
as  follows: — "This,  I  apprehend,  meant,  as  a  substitute  for 
"  voluntary  sequestration,  that  a  debtor  filing  such  declaration 
"  should  enable  any  creditor  who  wished  it  to  procure  a  compul- 


(*)  Mason  v.  Bogg,  2  My.  &  C.  443. 

(0  In  re  Withernsea  Brick  Works,  16 
CD.,  337.  As  to  secured  creditors, 
see  "Proofs  of  Debt,"  Chapter  V., 
Division  3,  post. 

(to)  Vide  In  re  Northern  Counties, 
dr.,  MeFarlant's  Claim,  17  Ch.  D., 
337  ;  In  re  Bridges,  Hill  v.  Bridges,  17 
Ch.  D.,  342. 

(h)  Mersey  Steel  Company  v.  Naylor, 
9  A.C.,  434  ;  Re  Asphaltic  Wood  Pave- 
ment Company  {Lee  and  Chapman's 
Case),  30  Ch.  D.,  216. 

(o)  In  re  Coal  Consumers'  Association, 
4  CD.,  625  ;  Thomas  v.  Patent  Lionite 
Company,  17  CD.,  250. 

{p)  Vide  In  re  Withernsea  Brick 
Works,  16  CD.,  337,  approving  of  In 
re  Richards  and  Company,  11  CD., 676. 

(q)  In  re  Albion  Steel  and  Wire  Com- 
pany, 7  CD.,  547  ;  vide  In  re  Maggi, 


Winehouse  v.  Winehouse,  20  Ch.  D.,  at 
p.  550. 

(r)  In  re  Maggi,  ante,  commenting' 
on  In  re  Norton  Iron  Works  Company, 
26  W.R.,  53 ;  In  re  Albion  Steel  and 
Wire  Company,  ante ;  Smithy.  Morgan, 
5  C.P.D.,  337. 

(s)  In  re  Maggi,  ante  ;  In  re  Crumlin 
Viaduct  Works  Company,  11  CD.,  755  ; 
Oorringe  v.  Inoell,  d>c,  Works,  34  CD., 
128 ;  In  re  Stockton  Iron,  Ac,  Co.,  10 
CD.,  335;  Re  Withernsea  Brick  Works, 
16  CD.,  at  p.  341. 

(0  Re  Ootdd,  19  Q.B.D.,  92. 

(«)  Re  Withernsea  Brick  Works,  16 
CD.,  at  p.  341. 

(r)  R.  165 — compare  r.  16,  Bank- 
ruptcy Act  1869;  r.  135,  Bankruptcy 
Rules  1886. 

(m?)  Ibid. 

(x)  S.  37  (4),  Act  of  1890. 
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chap.  in.  "  sory  sequestration  "  (y).  Where  a  firm  of  debtors  file  a  declara- 
~~  tion  the  same  must  contain  the  names  in  full  of  the  individual 
partners,  and  if  such  declaration  is  signed  in  the  firm  name  the 
declaration  must  be  accompanied  by  an  affidavit  made  by  the 
partner  who  signs  the  declaration  showing  that  all  the  partners 
or  the  greater  number  of  partners  within  Victoria  concur  in  the 
filing  of  the  same  (z).  The  partner  signing  for  the  firm  must  add 
also  his  own  signature  (a). 

(y)  Per  Molesworth,  J.,  Re  Smith,  {z)  11.287. 

3  A.J.R.,  17.  (a)   Vide  r.  285. 
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1. — Qualification  of  Petitioner  and  Grounds    for   Com- 
pulsory Sequestration  of  Estates. 

A  single  creditor,  or  two  or  more  creditors  if  the  debt  due  to  Qualification  of 
rach  single  creditor  or  the  aggregate  amount  of  debts  due  to  such  pe  !  10ner' 
several  creditors  from  any  debtor  amount  to  a  sum  not  less  than 
fifty  pounds,  may  present  a  petition  to  a  judge  of  the  Supreme 
Court  or  of  the  Court  praying  that  the  estate  of  the  debtor  may 
be  sequestrated  for  the  benefit  of  his  creditors,  and  alleging  as 
the  ground  for  such  petition  any  one  or  more  of  the  acts  or  de- 
faults which  are  described  as  acts  of  insolvency,  set  out  in  s.  37, 
Act  of  1890  (a),  which  are  dealt  with  in  sub-heading  7  of  this 
chapter. 


time. 


No  person  can  be  adjudged  an  insolvent  on  any  of  the  said  Limitation  ns  to 
grounds  unless  the  act  of  insolvency  on  which  the  adjudication 
is  granted  has  occurred  within  six  months  before  the  presentation 


(a)  Compare  32  &  33  Vict.  c.  71,  s.  6. 
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chap.  iv.  of  the  petition  for  sequestration  (b).  The  day  on  which  the 
petition  is  presented  is  not  counted  (c).  A  month  means  a 
calendar  month  unless  words  be  added  showing  a  lunar  month  is 
intended  (d). 

There  is  also  one  other  act  of  insolvency  contemplated  by  the 
Act  of  1890  as  follows  :— 


Act  of  insol- 
vency under  s. 
50,  Act  of  1890. 


Sequestration 
under  88. 153 
and  154,  Act  of 
1890. 


Seauestration 
unaer  r.  420. 


Sequestration 
under  s.  131, 
Act  of  1890. 


If  a  person  against  whom  an  order  nisi  for  sequestration  has  been  made  pay 
any  money  to  the  person  who  obtained  the  same  or  anyone  on  his 
behalf,  or  give  or  deliver  to  any  such  person  any  satisfaction  or  security 
for  his  debt  or  any  part  thereof,  such  payment,  gift,  delivery,  satis- 
faction, or  security  is  an  act  of  insolvency  upon  which  a  petition  for 
sequestration  may  be  presented  (e). 

And  in  the  cases  following  the  Court  of  Insolvency  may  seques- 
trate an  estate: — 

(i.)  If  it  appear  to  the  Court  that  a  liquidation  by  arrangement  cannot 
proceed  as  Bet  out  and  from  the  causes  set  out  in  s.  153,  sub-s.  13,  Act 
of  1890,  the  Court  may,  on  the  petition  of  the  trustee  or  of  any  creditor 
whose  debt  amounts  to  £50  and  upwards,  sequestrate  the  property  of 
the  debtor  ( f). 

(ii.  )  If  it  appear  to  the  Court  that  the  composition  cannot,  or  ought  not  to 
proceed  as  set  out,  and  from  the  causes  set  out  in  8.  154  of  the  Act  of 
1890,  the  Court  may  sequestrate  the  property  of  the  debtor  (g). 

(in.)  If  it  appear  to  the  Court  on  the  petition  {h)  of  any  creditor  whose 
debt  amounts  to  £50  or  upwards  that  such  creditor  had  no  notice  of 
the  meeting  at  which  liquidation  by  arrangement  of  the  affairs  of  a 
debtor  was  agreed  upon  and  that  he  dissents  from  the  liquidation, 
and  that  his  vote  would  have  altered  the  result  arrived  at  by  such 
meeting,  r.  420  provides  that  the  Court  may  make  an  order 
sequestrating  the  estate.  Every  such  petition  must  be  heard  upon 
affidavit  and  must  be  presented  within  thirty  days  from  the  date  of 
the  meeting  at  which  the  liquidation  by  arrangement  was  agreed 
upon  (i). 

(iv.)  If  it  appear  to  the  Court  that  the  composition  under  s.  131,  Act  of 
1890,  cannot  proceed  without  injustice  or  undue  delay,  or  if  at  any 
time  default  is  made  in  payment  of  any  instalment  due  in  pursuance  of 
the  composition,  or  it  appears  that  the  order  for  release  was  obtained 
by  fraud,  the  Court  may  annul  the  composition  and  release  and  may 
sequestrate  the  debtor's  estate,  as  provided  by  s.  14  (2),  Act  of  1897  {k). 


(b)  S.  37,  Act  of  1890. 

(c)  Be  Hanson,  ex  parte  Forsler,  4 
Morrell,  98. 

{d)  Act  1058. 

(e)  S.  50,  Act  of  1890,  vide  post,  sub- 
division 13  of  this  chapter. 


(/)  S.  153  (13),  Act  of  1890. 

[g)  S.  154,  ibid. 

(A)  Form  162,  post. 

(i)  R.  420. 

{k)  Vide  Chapter  VIII.  hereof,  post. 
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2. — Judicial  Discretion  as  to  Compulsory  Sequestration,      chap,  iv. 

The  mere  existence  of  the  materials  on  which  an  order  might 
be  made  does  not  deprive  the  Court  of  a  discretion  to  refuse  an 
order  (I). 

The  main  object  with  which  the  creditor  proceeds  must  be  that  of 
having  the  assets  of  the  debtor  distributed  amongst  his  creditors, 
and  if  he  is  proceeding  mainly  with  that  object  it  is  immaterial 
that  he  has  or  had  some  ulterior  motive.  But  when  the  real 
object  and  true  purpose  and  intention  of  the  creditor  is  not  to 
distribute  the  assets  and  is  not  to  get  his  debt  paid,  then  it  is  an 
abuse  of  the  Court  to  allow  such  proceedings  to  be  taken  (m) ; 
as  where  the  petitioning  creditors  were  assisting  another  person 
in  a  dispute  with  the  respondent  (n),  or  where  the  object  was 
to  work  a  dissolution  of  partnership  (o),  or  to  put  an  end  to  an 
action  (p).  It  has,  however,  recently  been  held  by  the  Privy 
Council  that  mere  motive  of  the  petitioner,  however  reprehensible, 
does  not  affect  the  validity  of  the  proceedings  or  make  them  an 
abuse  of  the  process  of  the  Court,  unless  it  be  shown  that  the 
remedy  would  be  unsuitable  and  would  enable  the  person 
obtaining  it  to  fraudulently  defeat  the  rights  of  others  (q). 
It  is  not  a  sufficient  ground  for  refusing  the  petition  that 
apparently  the  debtor  has  no  assets  available  for  distribution 
amongst  his  creditors  (r),  if  from  the  position  of  the  debtor 
property  may  be  acquired  towards  satisfaction  of  the  respondent's 
creditors  before  he  obtains  his  discharge  (s) ;  but  the  Court  will 
not  make  an  order  if  satisfied  that  there  are  no  assets  and  no 
reasonable  prospect  of  assets  coming  into  existence  and  that  the 
order  will  only  result  in  heaping  up  of  costs  (t).     The  fact  that 


(f)  In  re  Sims,  ex  parte  Demamiel, 
21  V.L.R.,  at  p.  633  ;  17  A.L.T.,  230  ; 
2  A.L.R.,  20. 

(m)  In  re  Smart  and  Walker,  ex  parte 
Nil/,  20V.L.R.,97. 

(a)  Ibid.  Vide  Ex  parte  Griffin,  re 
Adams,  12  CD.,  480. 

(o)  In  re  and  ex  parte  Browne,  1 
Rose,  151  ;  Ex  parte  and  re  Johnson, 
2  M.D.  &  D.,  678  ;  Ex  parte  Phipps, 
re  Jukes,  3  M.D.  &  D.,  505  ;  vide  also 
Ex  parte  Harconrt,  2  Rose,  203,  214. 

( p)  Ex  parte  and  re  Bourne,  2  G.  & 
J.,  137- 

(q)  King  v.  Henderson  (1898),  A.C., 
720,  approving  Ex  parte  Wilbran,  5 
Madd.   I,  and  distinguishing  Lister  v. 


Perryman,  39  L.J.  Ex.,  177;  L.R.  4, 
H.L.,  521  ;  vide  also  In  re  Morrissey, 
ex  parte  Perkins,  20  A.L.T.,  223. 

(r)  In  re  and  ex  parte  Leonard, 
(1896)  1  Q.B.,  473  ;  and  vide  Ex  parte 
and  re  Painter,  (1895)  1  Q.B.,  at  p. 
91. 

(«)  In  re  Cristobal  Murrieta,  ex  parte 
South  American,  dbc,  Ltd.,  3  Manson, 
35. 

(0  In  re  and  ex  parte  Belt'*,  (1897)  1 
Q.B.,  50;  3  Manson,  287.  This  case 
is  distinguished  in  Re  Jubb,  ex  parte 
Burman  and  Qreenwovd,  (1897)  1  Q.B., 
641  ;  vide  also  Re  Somers,  ex  parte 
Union  Credit  Bank,  Ltd.,  4  Manson, 
227. 
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chap.  iv.  the  respondent  has  no  other  creditor  than  the  petitioner  is  not 
a  conclusive  reason  for  dismissing  the  petition  (u).  When 
the  effect  of  the  bankruptcy  would  be  to  put  an  end  to  the 
only  asset  out  of  which  the  debtor  can  pay  any  creditors, 
such  as  a  life  interest  determinable  on  bankruptcy,  there  is 
sufficient  cause  to  dismiss  the  petition  (v).  There  must  be  other 
evidence  than  the  debtor's  own  affidavit  (w).  It  was  also  held  a 
sufficient  cause  for  dismissing  a  petition  that  the  real  object  of 
the  creditor  was  not  to  obtain  an  adjudication  but  to  extort 
money  from  the  debtor  (#),  and  in  one  case  the  decision  was 
adjourned  to  prevent  the  insolvency  defeating  an  appeal  by  the 
debtor  against  the  proceedings  instituted  by  the  creditor,  the 
latter  having  obtained  security  for  the  costs  of  such  appeal  (y\ 


Power  to  change 
carriage  of 
proceedings. 


3. — Who  may  Petition. 

ordinary  A  single  creditor  whose  debt  amounts  to  a  sum  not  less  than 

i  ore.  gj^  pounds,  or  two  or  more  creditors  the  aggregate  amount  of 

Duly  authorised  whose  debts  amount  to  fifty  pounds,  may  petition  (z).  The  duly 
authorised  agent  of  any  creditor,  whether  a  corporation  or  not, 
can  petition  (a).  When  the  petition  is  presented  signed  by  an 
agent,  the  authority  of  such  agent  must  be  proved  (&).  If  the 
petitioner  does  not  proceed  with  due  diligence,  the  Supreme  Court 
may  substitute  as  petitioner  any  other  creditor  to  whom  the 
debtor  may  be  indebted  in  the  statutory  amount  (c).  The  power 
of  substituting  new  petitioners  cannot  be  exercised  after  the 
expiratioB  of  the  statutory  period  for  presenting  a  petition, 
unless  perhaps  fraud  is  alleged,  as  otherwise  the  effect  would  be 
to  extend  the  time  for  filing  petitions  (d). 

A  debtor  can  be  made  insolvent  on  the  petition  of  a  municipal 
corporation  (e).     A  registered  company  petitions  in  its  corporate 


Municipal 
Corporation. 


(tt)  In  re  and  ex  parte  Hecquard,  2i 
Q.B.D.,  71. 

{v)  In  re  and  ex  parte  Of  way,  (1895) 
1  Q.B.,  812 ;  2  Manfton,  174.  Fide  also 
In  re  and  ex  parte  Robinson,  22  CD., 
818  ;  In  re  Birkin,  3  Manson,  291. 

(w)  In  re  Birkin,  ante. 

(x)  In  re  and  ex  parte  Otway,  ante  ; 
Re  Davits,  ex  parte  King,  3  CD.,  461. 

(y)  In  re  Sims,  ex  parte  Dtmamiel, 
21  V.L.R.,  630;  17  A.L.T.,  230;  2 
A.L.R.,  20.  See  also  the  observations 
made  in  Ex  parte  and  in  re  Brigstocke, 
4  Ch.  D.,  at  pp.  351  et  seq. 


{z)  S.  37,  Act  of  1890. 

(a)  S.  21,  ibid. 

(b)  Vide  In  re  Jenkins,  15  V.  L.  R. ,  at 
p.  272. 

(c)  S.  107,  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  107. 

(d)  In  re  and  ex  parte  Maiighan*  21 
Q.B.D.,  at  p.  23;  vide  also  In  re  and 
ex  parte  Maund  (1895),  1  Q.B.,  at  p. 
198. 

(e)  In  re  Pitson,  ex  parte  President, 
<L-c,  Shire  of  Huntly,  16  A.L.T.,9;  ami 
vide  Local  Government  Act  1890,  s.  9. 
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name,  and  a  company  or  co-partnership  authorised  to  sue  or  be    chap.  IV. 
sued  in  the  name  of  a  public  officer,  may,  through  such  officer,  company. 
petition  (/).     In  the  case  of  a  registered  company  petitioning, 
if  the  petition  has  the  common  seal  attached  it  is  a  sufficient 
signature  (g). 

With  the  sanction  of  the  Supreme  Court  the  official  liquidator  Liquidator  as  to 
can  petition  as  to  ordinary  debts  in  the  name  and  on  behalf  of 
the  company  (h),  and  he  may  apparently  present  a  petition 
against  a  contributory  for  a  call  due  under  the  effect  of  ss.  72  and 
90  of  the  Companies  Act  1890,  with  the  sanction  of  the  Court.  co2tributoriS.to 
A  liquidator  under  a  voluntary  liquidation  may  without  the  sanc- 
tion of  the  Court  exercise  all  powers  given  by  Part  I.  of  the 
Companies  Act  1890  to  the  official  liquidator  (j).  The  petition 
must  be  in  the  name  of  the  company  (k). 

The  liquidator  of  a  mining  company,  registered  under  Part  II.  Liquidator  of 
of  the  Companies  Act  1890,  has  also  general  powers  under  s.  291  comp*11168- 
of  that  Act.     In  any  contemplated  petition  against  a  contributory 
by  a  liquidator  of  a  mining  company  so  registered,  regard  should 
be  paid  to  ss.  239,  241 ,  249  and  281  of  that  Act  (I). 

The  assignee  of  a  judgment  creditor  who  has  brought  himself  Awfcnees  of  a 
within   the  provisions  of  the  Supreme   Court  Act   1890,  can 
petition  (m)  and  an  equitable  assignee  can  present  a  petition 
without  joining  the  assignee,  since  s.  37,  Act  of  1890,  provides 
that  the  debt  may  be  due  at  law  or  in  equity  (n). 

Under  the  English  Acts  an  executor  may  petition  in  respect  of  Executor. 
a  debt  due  to  the  testator,  though  he  has  not  obtained  probate 
(o),  if  it  is  subsequently  obtained  before  adjudication  (p);  but 
here  the  procedure  is  different,  inasmuch  as  the  petitioner's  posi- 
tion as  a  creditor  must  be  proved  to  the  judge's  satisfaction  before 
the  order  nisi  is  granted  and  not  only  at  the  hearing,  and  it 
would  therefore  appear  that  probate  must  be  granted  before  the 


(/)  R.  284. 

(g)  In  re  Jenkins,  ante;  vide  also 
"  Petition,"  post. 

(A)  Companies  Act  1890,  8.  90. 

(  i)  Companies  Act  1890,  s.  119  (7). 

(I)  ReBassett,  ex  parte  Lewis,  2  Mans. 
177  ;  ride  also  Be  Shirley,  ex  parte  Mac- 
hay,  58L.T.,  237. 

{()  Vide  King's  Birthday  Q.  O.  M.  Com- 
pony  v.  Jack,  1 1  V.L.R.,  197. 

(m)  lure  Premier,  <fcc,  Association, 


ex  parte  Steivart,  16  V.L.R.,  20;  vide 
also  In  re  Smith,  3  A.J.R.,  18;  vide 
also  In  re  Morrissy,  ex  parte  Perkins, ' 
20  A.L.T.,  223. 

(n)  Vide  Ex  parte  Cooper,  re  Baillie, 
32  L.T.  N.S.,  780. 

(o)  Ex  parte  Paddy,  re  Draktly, 
Buck,  235,  referring  to  Rogers  v.  James, 
2  Marsh,  425. 

(p)  Ibid. 


1 


Uncertificated 
insolvent. 


88  WHO    MAY    PETITION. 

chap.  iv.        In  the  case  of  an  infant  the  petition  should  be  by  a  next 

Infant8#  friend.     Where  an  infant  issues  a  debtor's  summons,  the  debtor, 

if  he  asks  for  it,  is  entitled  to  have  some  adult  person  named 

as  security  for  costs,  but  if  no  application  is  made  and  the 

summons  proceeds  an  adjudication  of  bankruptcy  is  valid  (m). 

On  a  cause  of  action  arising  after  the  insolvency  it  has  been 
held  that  an  uncertificated  insolvent  can  sue  so  long  as  the 
assignee  does  not  interfere,  as  he  is  the  agent  of  the  assignee  (n), 
and  it  was  also  considered  that  an  uncertificated  bankrupt  could 
petition  if  the  assignee  made  no  claim  to  the  debt  (o). 

or Sunginoon-  Where  there  is  a  contract  as  specified  in  a  6  of  the  Partnership 
shw^ofproflte.  Ad  1891,  a  person  lending  to  another  engaged  in  business  or 
about  to  engage  in  any  business  in  consideration  of  a  share  of 
profits,  and  a  person  selling  the  goodwill  of  a  business  in  con- 
sideration of  receiving  a  portion  of  the  profits,  can  petition,  but 
their  rights  are  postponed  until  the  claims  of  the  other  creditors 
of  the  borrower  or  buyer  have  been  satisfied  (p)..  Aliens  and 
denizens  are  subject  to  all  the  provisions  of  the  Acts,  and  are 
entitled  to  the  benefits  given  by  them  (g). 


Aliens  and 
denizens. 


as  to  creditors       A  creditor  who  concurs  in  the  act  of  insolvency  as  by  consent- 
ooncumng  m     .      ^  ^  ^^^  ^  assignment  for  the  benefit  of  creditors  generally 

insolvency.  ...  . 

is  estopped  from  presenting  a  petition  on  such  (r),  but  he  is  not 


Death  of  peti- 
tioning creditor. 


so  estopped  if  he  neither  assents  nor  dissents  (#). 

On  the  death  of  the  petitioning  creditor  after  the  issuing  of  the 
proceedings,  the  same  have  been  allowed  to  be  carried  on  by  the 
executors,  and  the  adjudication  made  (<). 


Generally. 


4. — Debtors  Subject  to  the  Acts. 
All  debtors  are  liable  to  be  made  insolvent  (u).     "  Debtor " 


(m)  Ex  parte  and  in  re  Brocldcbank, 
6Ch.  D.,358. 

(n)  Madden  v.  Hetherington,  3  V.R. 
(L.),  68 ;  Fancy  v.  The  North  Hurds- 
field  United  Company,  8  V.L.R.  (M),  5. 

(o)  Ex  parte  Cartwright,  in  re  White- 
house,  2  Rose,  p.  230. 

(p)  Partnership  Act  1891,  a.  7  ;  and 
see  also  Ex  parte  Jones,  in  re  Butchart, 
2  W.W.  &  a'B.  (I.),  8 ;  In  re  Hilde- 
sheim,  (1893)  2  Q.B.,  357. 

(q)  S.  19,  Act  of  1890 ;  s.  1,  Act  of 


1897. 

{r)  In  re  Vail,  1  V.L.R.  (I.),  5,  over- 
ruling Be  Eastwood,  5  A.  J .  R. ,  61 .  Vide 
also  notes  to  Act  of  Insolvency  under 
o.  37,  Act  of  1890,  Act  1,  post. 

(«)  In  re  Wiedeman,  5  V.L.R.  (I.), 
32. 

{t)  Ex  parte  Tanner,  re  Parker,  1 
Mont.  &  McA.,  292.  S.C.,  Ex  parte 
Winwood,  re  Parker,  1  6.  &  J.,  252. 

(«)  S.  19,  ante. 
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Convicts. 


includes  joint  debtors,  whether  partners  or  not,  and  includes  the    chap.  iv. 
plural  (v).  . 

Aliens  and  denizens  are  included  (w),  and  it  apparently  makes  Aliens  and 
no  difference  if  the  debt  is  contracted  abroad  if  he  is  in  the  juris- 
diction (x) ;    but  a  foreigner  who  is   not  in  the  colony  cannot  Pereon8  having 
be  made  insolvent  unless  the  act  of  insolvency   is  committed  parliament. 
in  the  colony  (y ).   Persons  having  privilege  of  Parliament  are  also 
liable  to  be  made  insolvent  (w).     A  convict  is  liable  to  pay  his 
debts,  and  on  an  act  of  insolvency  committed  by  him  he  may  be 
adjudicated  an  insolvent  (z). 

Married  women  are  subject  to  the  Insolvency  Acts  (a).  Prior  Married  women. 
to  the  Act  of  1897,  where  the  act  of  insolvency  was  under  sub-s.  8, 
sec  37,  Act  of  1890,  the  judgment  recovered  against  a  married 
woman  was  held  to  beprimd  facie  evidence  that  she  had  separate 
property,  and  it  was  not  necessary  to  allege  in  the  petition  that  she 
had  (6).     As  to  the  husband's  liability  for  the  debt  of  his  wife  wife's antenup- 

_.  .  i»ii         ^  li&bilitiea. 

contracted  before  marriage,  and  for  contracts  entered  into  by  her 
and  wrongs  committed  by  her  before  marriage,  trafe  ss.  17  and  18, 
Act  No.  1116. 

Where  the  act  of  insolvency  was  upon  sec.  37  (5),  Act  of  1890,  Lunatics. 
the  estate  of  a  lunatic  was  sequestrated  (c).  The  objection  was 
taken  in  this  case  that  a  lunatic  could  not  be  made  insolvent,  but 
no  reference  was  made  to  the  point  in  the  judgment,  the  learned 
judge  apparently  acquiescing  in  the  statement  of  counsel  that 
there  was  nothing  to  show  that  the  alleged  lunatic  was  not 
quite  sane  in  matters  of  business  (d).     The  act  of  insolvency  under 


(r)  In  re  Thomas  ami  Cowie,  9 
Y.L.R.  (I.),  2.  Acts  Interpretation  Act 
1890,  b.  5. 

(w)  S.  19,  ante. 

{x)  Vide  Ex  parte  Pascal,  in  re  Meyer, 
1  Ch.  D.,atp.  512. 

(y)  Re  Pearson,  (1892)  2  Q.B.,  263  ; 
Ex  parte  Blain,  re  Savoers,  12  C.  D. ,  522 ; 
Ex  parte  Crispin,  L.R.  8  Ch.,  374. 

(z)  Ex  parte  Graves,  re  Harris,  19 
CD. .  1.  Vide  Crimes  Act  1890,  s.  549, 
el  stq. 

(a)  a  119,  Act  of  1897. 

(6)  In  re  Willison,  4  V.L.R.  (I),  67. 
A  form  of  judgment  as  to  separate 
estate  against  a  married  woman  is 
given  in  Scott  v.  Morlty,  20  Q.6.  D.,  at 
p.  132.  Vide  Colonial  Bank  of  Austral- 
asia v.  Kerr,  15  V.L.R. ,  at  p.  80  ;  and 


vide  also  Sheppard  v.  Penglase,  18 
V.L.R.,  at  p.  189.  In  an  earlier  case 
it  was  decided  that  where  the  judg- 
ment debt  was  recovered  against  a  hus- 
band and  wife,  and  a  writ  of fieri  facias 
issued  against  the  estate  of  them  or 
either  of  them,  the  wife,  having  sepa- 
rate property,  committed  an  act  of  in- 
solvency in  not  satisfying  the  debt,  al- 
though the  writ  was  not  expressed  to 
be  issued  against  her  separate  estate. 
In  re  Isaacs,  1  V.L.R.  (I.),  1.  The  Act 
in  force  as  to  married  women  then  was 
that  of  1871,  which  differed  materially 
from  the  Act  now  in  force. 

(c)  In  re  Bayldon,  2  V.L.R.  (I.),  85. 

(d)  Vide  judgment  in  Be  Opitz,  18 
V.L.R.,  35,  ante. 
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CHAP.  iv.  the  sub-section  referred  to  does  not  necessarily  depend  upon  any 
act  of  the  debtor  or  upon  his  volition  or  state  of  mind  ;  but  where 
the  petition  is  based  on  sub-s.  8  the  proviso  to  that  sub-section 
makes  a  most  material  difference.  The  proviso  requires  that  the 
debtor  must  be  called  upon  to  satisfy  the  judgment  and  fail  to  do 
so.  This  cannot  apply  to  a  lunatic,  unless  in  a  lucid  interval,  as 
so  much  depends  on  the  respondent's  acts  (e).  It  is  considered, 
according  to  an  English  decision,  to  be  an  "  open  "  question 
as  to  whether  a  lunatic  can  be  adjudicated  a  bankrupt  (/).  The 
doubt  is  of  very  long  standing  and  there  is  no  direct  decision  on 
it  (g),  but  it  appears  that  a  lunatic  can  be  adjudicated  a  bankr 
rupt  under  the  direction  of  his  committee  acting  with  the  consent 
of  the  Court  in  Lunacy  (h). 


Infant. 


As  an  infant  can  contract  for  necessaries  it  may  be  assumed 
that  his  estate  may  be  sequestrated  in  respect  to  such  a  debt  (i) ; 
and  as  infancy  is  no  defence  to  an  action  of  tort,  a  judgment  debt 
in  such  a  case  might  be  held  a  good  petitioning  debt  (j) ;  but  an 
infant  cannot  be  adjudicated  a  bankrupt  on  the  petition  of  a  per- 
son who  has  supplied  him  with  goods  on  credit  for  trade  purposes, 
and  to  whom  he  has  made  no  express  representation  that  he  is  of 
full  age  even  though  he  has  previously  filed  a  liquidation  petition 
the  proceedings  under  which  have  become  abortive ;  but  whether  if 
the  infant  had  expressly  represented  to  the  petitioning  creditor  that 
he  was  of  full  age  adjudication  could  be  made  was  queried  (k). 
But  it  has  been  held,  without  attempting  to  define  the  exact 
character  of  the  liability,  or  the  legal  language  in  which  it  ought 
to  be  described,  that  if  an  infant,  by  fraudulently  misrepresenting 
that  he  was  of  age,  induced  a  person  to  enter  into  a  contract  with 
him  under  which  materials  were  supplied  and  work  done,  such 
person  could  maintain  an  action  against  such  infant  to  obtain  a 
return  of  the  materials  in  the  possession  of  the  infant,  and  an 
account  and  payment  of  the  value  of  so  much  of  such  materials 
as  were  no  longer  in  his  control  and  disposition  (I),  and  in  the 


(«)  Ibid. 

{/)  In  re  Farnham,  (1895)  2  Ch.  799, 
at  p.  809. 

(g)  Ibid,  at  pp.  806  and  809. 

(h)  Ibid.,  799. 

(»)  See  note  to  Ex  parte  Jones,  infra, 
and  s.  19. 

(j)  Vide  Addison  on  Torts,  7th  Ed.  at 
p.  120. 


(Jc)  Ex  parte  and  in  re  Jones,  18  Ch. 
D.,  109  ;  Jessell,  M.R.,  in  his  judgment 
in  this  case  says,  "  How  is  it  made  out 
"that  he  is  a  debtor?  There  is  no 
"common  law  liability  because  an  in- 
"  fant  could  not  contract  a  debt  except 
*'  for  necessaries." 

(/)  Campbell  v.  Ridghy,  13  V.L.R., 
701.     In  this  case  cases  showing  that 
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event  of  an  infant  being  made  insolvent  for  a  debt  contracted  chap.  IV. 
under  a  false  representation  that  he  was  of  age,  such  is  a  ground 
for  refusing  to  annul  the  sequestration  on  the  infants  applica- 
tion {in).  In  the  present  state  of  the  Victorian  law,  the  Infants 
Relief  Act  1874  not  having  been  introduced,  a  debt  incurred  by 
an  infant  is  voidable  and  not  void,  and  therefore  ratification  of  it 
in  writing  duly  signed  after  full  age  (?i)  would  support  a 
petition. 

A  receiving  order  cannot  be  made  against  a  firm  if  one  of  the  Jn'a"fc  partner 

o  °  in  a  firm. 

partners  is  an  infant  although  judgment  has  been  obtained 
against  the  firm  in  the  name  of  the  firm  and  a  bankruptcy  notice 
in  respect  of  that  judgment  has  been  served  upon  the  firm  (o).  On 
appeal  to  the  House  of  Lords  the  judgment  in  the  case  cited  was 
amended  (as  the  same  could  not  be  recovered  against  a  firm  with  an 
infant  partner)  by  excepting  the  infant  member  ;  and  the  bank- 
ruptcy proceedings  were  likewise  amended  so  that  the  receiving 
order  might  be  made  against  the  firm  other  than  the  infant 
partner  (p). 

On  petition  for  a  second  sequestration  against  an  uncertificated  uncertificated 

*  t.  ©  insolvent. 

insolvent  it  was  held  that  there  was  nothing  to  prevent  the  order 
absolute  being  made,  and  it  was  made  accordingly  (q). 

Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  Partners. 
a  petition  against  all  the  partners  of  a  firm  may  present  a 
petition  against  any  one  or  more  partners  of  the  firm  without 
including  the  others  (r).  Where  there  are  more  respondents 
than  one  the  Supreme  Court  may  discharge  such  order  as  to  one 
or  more  of  them  without  prejudice  to  the  effect  of  the  petition  as 
to  the  other  or  others  of  them  (s). 

The  provisions  of  s.  37,  Act  of  1890,  apply  to  partners  and  under  *.  37,  Act 


in  Equity  the  liability  of  an  infant  for 
fraud  is  the  same  as  the  liability  of  an 
adult  were  cited. 

(jw)  Vide  Ex  parte  and  in  re  Bates, 
2M.D.  &D„  337. 

(n)  Vide  Instruments  Act  1890,  s. 
215. 

(o)  In  re  and  ex  parte  Beauchamp, 
(1894)  1  Q.B.,  1 ;  10  Morrell,  277. 

(p)  Lovell  v.  Beauchamp,  (1894) 
A.C.,  607.  The  amendment  was  made 
under  s.  105  of  the  English  Act  as 
follows: — "The    Court   may   at    any 


"  time  amend  any  written  process  or 
"  proceeding  under  this  Act  upon  such 
"  terms  (if  any),  as  it  may  think  fit  to 
•'  impose."     See  Chapter  II.,  at  p.  4.1. 

(q)  Be  Love,  5  A.J.R.,  157  ;  and  see 
also,  Ex  parte  Watson,  in  re  Roberts, 
12  CD.,  380. 

(r)  S.  109,  Act  of  1897— compare  s. 
110,  Bankruptcy  Act  1883;  vide  infra 
as  to  sequestration  of  estates  under  s. 
41,  Act  of  1890. 

(s)  S.  110,  Act  of  1897. 
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CHAP.  IV.  joint  debtors  (t).  Under  the  provision  referred  to  the  act  of 
insolvency  must  necessarily  be  committed  by  all  the  partners  if 
it  is  sought  to  sequestrate  the  firm's  estate,  as  in  the  case  of  an 
execution  of  a  deed  of  assignment  or  the  failure  of  each  partner  to 
satisfy  an  execution  (u). 

Hn£S*-  41» Act     Under  s.  41,  Act  of  1890,  a  creditor  is  enabled  to  have  the 

Of  low.  '  ' 

estate  of  a  firm  placed  under  sequestration  if  any  one  or  more 
of  the  partners  have  committed  'an  act  of  insolvency  whereby 
the  creditors  of  such  firm  may  be  defeated  or  delayed  in 
obtaining  payment  of  the  debt  due  by  such  firm  (v).  In  such  a 
case  any  creditor  of  the  firm  may  petition  against  all  or  any  one 
or  more  of  the  partners  of  such  firm  (iv).  Every  order  of  seques- 
tration issued  upon  such  a  petition  is  valid  although  it  does  not 
include  all  the  partners  of  the  firm,  and  after  the  order  for  seques- 
tration of  any  such  estate  is  made  the  like  proceedings  take  place 
concerning  such  estate  and  such  partner  or  partners  as  are  pro- 
vided to  be  had  and  take  place  concerning  other  estates  and  other 
insolvents  (x).  Nothing,  however,  contained  in  such  section 
extends,  or  can  be  construed,  to  prevent  the  creditor  of  any  firm 
from  proceeding  against  any  partner  or  the  separate  estate  of  any 
partner  thereof  in  respect  of  debts  due  by  such  firm  in  the  same 
way  in  which  it  is  therein  provided  that  the  creditor  of  any  person 
may  proceed  against  him  and  his  estate  in  respect  of  debts  due 
by  such  person  in  his  individual  capacity  (y).  S.  41  has  been 
judicially  commented  on  as  follows  : — "  It  is  an  enabling,  not  a 

Nature  of  act  of 

inaoivency        "  disabling  section.   It  is  not  intended  to  prohibit  the  sequestration 

required  under  °  A  * 

s-  4i-  "  of  a  firm's  estate  in  all  cases  but  those  in  which  the  act  of  in- 

"  solvency  may  have  the  effect  of  defeating  or  delaying  the  firm's 
"  creditors.  But  whenever  any  one  of  the  partners  has  committed 
*  an  act  of  insolvency  which  may  have  the  effect  of  defeating  or 
"  delaying  creditors  the  estate  of  a  firm  may  be  sequestrated  "  (z). 
And  again,  "  the  intention  to  defeat  or  delay  the  creditors  appears 
"  to  be  an  essential  ingredient  in  the  act  of  insolvency  necessary  " 
(a).     A  failure  to  satisfy  a  judgment  for  instance  does  not  neces- 

(t)  Vide,  In  re  Thomas  and  Cowie,  9  (a;)  Ibid, 

V.L.R.  (L),  2.  (y)  Ibid. 

(«)  Ibid  and  He  Dt  Beer  Monte  and  (z)  In  re  Thomas  and  Cowie,  9  V.L.R. 

Company,  16  A.L.T.,  160.  (I.),  2;  per  Holroyd,  J.,  p.  11. 

{v)  In  re  Martin,  4   W.W.   &  a'B.  (a)  Per  Mo\esworth,J.,  In  re  Martin, 

(I.),  4.  5V.L.R.  (I.),  at  p.  15. 

(w)  S.  41,  Act  of  J  890. 
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sarily  operate  to  defeat  or  delay  creditors,  and  it  is  not  available  chap.  iv. 
as  an  act  of  insolvency  under  s.  41  (6).  The  creditor  may  seques- 
trate  the  estate  of  one  partner  under  s.  41  without  being  bound  ^^J?1*™*8 
to  make  the  firm  insolvent,  although  he  may  do  so  if  he  please  (c). 
As  to  the  effect  of  the  order  on  the  separate  estates  the  judgment 
of  the  Full  Court  in  Thomas  and  Cowie  (d)  states : — "  Mr.  Justice 
"  Chapman  (e),  was  of  opinion  that  an  order  under  this  section 
"  would  operate  to  sequestrate  not  only  the  joint  estate  of  the  firm, 
but  likewise  the  separate  estates  of  all  the  partners  included  in 
the  order,  although  not  of  absent  partners,  i.e.,  partners  not 
"  served  with  the  petition,  and  who  had  not  an  opportunity  of 
"  opposing  it.  The  effect  of  such  an  order  on  the  separate  estates 
"  of  the  partners  included  in  it  may  still  be  debatable "  (/).  By  under?.  37. er 
r.  288  it  is  provided  that  an  order  of  sequestration  under  Part  IV., 
Act  of  1890,  made  against  a  firm  "  shall  operate  as  if  it  were  an 
"  order  made  against  each  of  the  persons  who  at  the  date  of  the 
"  order  is  a  partner  in  that  firm."  An  order  made  under  8.  37, 
sequestrating  the  separate  estates  of  all  the  partners  in  a  firm, 
also  sequestrates  their  joint  estates,  and  an  order  under  the  same 
section  for  the  sequestration  of  a  firm  includes  the  separate  estates 
of  all  the  partners,  for  no  sequestration  under  such  section  could 
place  the  distribution  of  the  joint  estate  in  the  hands  of  the 
assignee  unless  the  petition  was  presented  against  all  the  partners 
and  each  was  proved  to  have  committed  an  act  of  insolvency  (g). 

As  to  infant  member  of  a  firm,  see  "  Infant,"  ante. 


Infant  member. 


A  convict  is  liable  to  pay  his  debts,  and  may  commit  an  act  of  convicts. 
insolvency  (h). 

5. — Deceased  Persons'  Estates. 
Any  creditor  or  creditors  of  the  estate  of  any  deceased  person  sequestration  of 

"  «/  x  estate  of 

whose  debt  or  debts  would  have  been  sufficient  to  support  a  deceased  person. 
petition  for  sequestration  against  such  deceased  person  had  he 


(b)  In  re  Martin,  ante. 

(c)  In  re  Drysdale,  3  W.W.  &  a'B. 

(I.).  30. 

(<*)  9V.L.R.  (I.),  12. 

(€)  Re  Turnbnll,  1  W.  &  W.  (L),  105. 

(/)  Bates  v.  Loewe,  1  W.  &  W.  (E.), 

7. 

(g)  In  re  Thomas  and  Cowie,  9  V.L.R. 
(I. ),  at  p.  10.  The  judgment  in  this  case 
adds  : —  "  Lord  Eldon  condemned  the 
"  practice  of  taking  out  several  com- 


et 


missions  against  the  partners  when  a 
"firm  was  bankrupt,  and  settled  the 
"  proper  course  of  procedure  to  be  to 
"  obtain  a  joint  commission  {Ex  parte 
"  Gardiner,  1  V.  &  B.,  74),  and  that 
"  course  has  ever  since  been  followed 
"  during  the  subsequent  changes  after 
"fiats  were  substituted  for  commis- 
"  sions  and  adjudications  for  Jiats." 

(A)  Ex  parte  Graves,  re  Harris,  19 
C.  D. ,  1 .     Vide  Crimes  A  ct  1 890. 
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CHAP.  IV.  been  alive,  may,  in  manner  provided  by  the  Insolvency  Acts, 
Form  of  petition,  petition  to  have  the  estate  of  such  deceased  person  placed  under 
sequestration  as  insolvent  (i).  A  form  of  petition  is  given  in 
Form  No.  15,  post  Upon  such  petition  and  upon  proof  that  the 
estate  is  insufficient  to  pay  its  debts,  or  that  the  creditors  of  such 
estate  may  be  defeated,  hindered  or  delayed  in  obtaining  pay- 
ment of  the  debts  due  by  such  estate  unless  such  estate  is  seques- 
trated, an  order  for  sequestration  thereof  may  be  made,  and 
thereupon  the  like  proceedings  take  place  concerning  such  estate 
and  its  representatives  as  are  provided  to  be  had  and  take  place 
concerning  other  estates  and  other  insolvents  (j).  The  Court  has 
the  like  discretion  in  the  case  of  a  petition  of  this  nature  as  it 
has  in  making  an  order  against  a  living  debtor  (&).  The  words 
"  may  in  manner  provided  by  the  Insolvency  Acts  petition " 
indicate  the  manner  only  and  provide  the  procedure  for  seques- 
trating the  estate  of  a  deceased  person  (I).  The  petition  must 
contain  or  refer  to  proof  that  the  estate  is  insufficient  to  pay  its 
debts,  and  this  is  sufficient  to  support  it,  and  is  the  substitution 
for  an  act  of  insolvency,  and  therefore  an  act  of  insolvency  need 
not  be  alleged  or  proved  (m). 


Discretion  of 
Court. 


Contents  of 
petition  and 
procedure. 


Mttiementaandy      ^  ^ias  ^een  held  un(ler  the  analogous  sections  of  the  BanJcruptcy 
erenceiexecuted  Act  1883,  that  the  sections  avoiding  voluntary  settlements  and 
"  fraudulent  preferences  do  not  apply  to  the  administration  of  the 
estate  of  a  deceased  person  in  insolvency  (n). 

Any  claim  by  the  representative  of  the  deceased  person  to 
payment  of  the  proper  funeral  and  testamentary  expenses  incurred 
by  him  in  and  about  the  debtor's  estate  is  deemed  a  preferential 
debt,  and  is  payable  in  full  out  of  the  estate  in  priority  to  all 
other  debts  (o),  and  any  surplus  remaining  in  the  hands  of  the 


Funeral  and 

testamentary 

expenses 

preferential 

debts. 


(*)  S.  113  (1),  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  125. 

U)  Ibid  (2).  S.  42,  Act  of  1890,  not 
expressly  repealed,  contains  the  pro- 
vision that  "  the  person  in  whom  the 
"  administration  of  such  estate  is  legal - 
"  ly  invested  has  committed  an  act  of 
"  insolvency  whereby  the  creditors  of 
"such  estate  may  be  defeated  or  de- 
"  layed  in  obtaining  payment  of  the 
"  debts  due  by  such  estate,"  and  vide 
thereon  In  re  Cohen,  15  V.L.R.,  667; 
Be  Carey,  13  V.L.R.,  161. 

{k)  In  re  Outram,  ex  parte  Ashworth, 
63  L.J.Q.B.,  308.     Vide  p.  83  hereof. 


{I)  In  re  Fergie,  24  V.L.R.,  416;  20 
A.L.T.,  171. 

(m)  Ibid. 

(m)  Ex  parte  Official  Beceiver,  in  re 
Gould,  19Q.B.D.,  92. 

(o)  S.  113(3),  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  125,  (7),  under 
which  where  an  action  for  administra- 
tion of  an  insolvent  estate  had  been 
transferred  to  Bankruptcy,  the  Court, 
allowed  the  costs  of  the  parties  to  the 
action,  taxed  as  between  solicitor  and 
client,  to  be  paid  out  of  the  assets  as 
"  testamentary  expenses."  In  re  Chap- 
man, ex  parte  Clarke,  1  Manson,  413. 
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trustee  after  payment  in  full  of  all  debts  due  by  the  estate    chap.  iv. 
together  with  the  costs  of  the  administration  and  interest  as  pro- 
vided  by  the  Insolvency  Acts  is  paid  over  to  the  representatives  f  JJJgJj18  ot 
of  the  estate  or  dealt  with  in  such  other  manner  as  may  be  pre- 
scribed or  as  the  Court  may  direct  (p). 

The  order  nisi,  unless  the  judge  otherwise  directs,  must  be  service  of  order 
served  on  each  executor  who  has  proved  the  will  or,  as  the  case  representatives. 
may  be,  on  each  administrator  (q).     The  judge  may  also  order,  if 
he  thinks  fit,  the  order  nisi  to  be  served  on  any  other  person  (r). 

After  the  order  of  adjudication  of  sequestration  is  made  certain  Duties  of 

executors,  ad- 

duties  in  reference  to  supplying  accounts  of  their  transactions  ministrators, 

rr  J      &  and  executors 

with  and  other  particulars  concerning  the  trust  estate  have  to  be  feq^estrationf' 
discharged  by   executors,  administrators   and  executors   de  son 
tort,  which  are  dealt  with  in  rr.  458  and  459,  post. 

The  executor's  right  to  retain  a  debt  due  to  himself  is  not  J^g^er .right 
affected  by  s.  113,  Act  of  1897  (adapted  from  s.  125,  Bankruptcy 
Act  1883),  when  such  right  has  been  exercised  before  the  order 
nisi  is  granted  (s) ;  and  when  the  debt  exceeds  the  amount  of  the 
testator's  assets  the  executor  is  not  bound  to  convert  them  into 
money  before  exercising  his  right  of  retainer,  but  he  may  retain 
the  assets  in  specie  in  satisfaction  of  the  debt  (t). 


6. — The  Petition. 

The  petition  may  be  presented  to  a  judge  of  the  Supreme  Presentation. 
Court  or  of  the  Insolvency  Court  (u).  It  must  set  out  the  names 
of  the  petitioning  creditors  (v),  the  debtor's  name,  the  amount  of  contents. 
the  debt  and  the  cause  thereof,  the  alleged  act  of  insolvency, 
and  a  prayer  for  sequestration  of  the  debtor's  estate  for  the 
benefit  of  his  creditors  (w).  Where  the  petition  showed  that  the 
debt  was  due  to   two  of   three   partners   petitioning,  and    no 


(p)  S.  113(4),  Act  of  1897. 

{q)  R.  170  (3). 

(r)  Ibid. 

(i)  Vide  In  re  Williams,  ex  parte 
Lewis,  8  Morrell,  65. 

it)  In  re  Gilbert,  (1898)  1  Q.B.,  282 ; 
4  Manson,  337. 

(«)  S.  37,  Act  of  1890.  In  the  case 
of  Be  McGonvUle,  7  V.L.R.  (I.),  17,  it 
was  held  that  there  was  no  jurisdiction 
to  make  the  order  nisi  unless  the  peti- 
tion was  addressed  to  a  judge.  The 
section  however  says  "  presented,"  not 


"addressed,"  and  when  the  petition 
omitted  the  judge's  name  but  the  order 
nisi  stated  that  **  the  petition  was  pre- 
"sented  to  one  of  the  judges  of  the 
"  Supreme  Court,"  and  such  order  nisi 
was  aimed  by  the  judge,  the  objection 
that  the  petition  was  not  duly  pre- 
sented was  imsustained.  In  re  Ptdler, 
unreported,  Oct.  11th,  1894,  before 
Williams,  J. 

[v)  In  the  case  of  a  firm,  see  s.  13, 
Act  of  1897. 

(w)  S.  39,  Act  of  1890. 
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chap.  IV.  explanatory  statement  was  inserted  in  the  petition,  the  order 
nisi  was  discharged  (x),  but  where  the  judgment  was  obtained 
in  the  firm's  name,  and  the  petition  was  by  A.  and  B.  trading  as  the 
firm,  the  Court  after  the  close  of  the  petitioner's  case  allowed 
evidence  to  be  given  to  show  their  identification  (y).  Where  the 
petition  is  presented  by  a  liquidator  of  a  company  in  liquidation 
it  should  be  in  the  name  of  the  company  and  headed  accord- 
ingly (z).  The  debtor's  names  must  be  set  out,  and  in  the  case 
of  a  firm  the  firm's  name  is  sufficient  (a),  and  a  creditor  who  may 
present  a  petition  against  all  the  members  of  a  firm  may  present 
it  against  any  one  or  more  of  the  partners  of  a  firm  without 
including  the  others  (6). 

The  debt.  The  debt  by  English  authority  should  be  one  that  exists  at 

the  time  the  act  of  bankruptcy  is  committed,  and  a  subsequent 
creditor  it  has  been  held  cannot  take  advantage  of  such  act  of 
bankruptcy  (c).  It  is  important  to  point  out  that  it  was  indi- 
cated in  Re  Smith,  7  V.L.R.  (I.),  at  p.  6,  that  it  was  not  neces- 
sary that  the  debt  should  so  exist.  The  debt,  if  in  existence, 
need  not  be  due  to  the  petitioning  creditor  himself  at  the  date 
of  the  act  of  insolvency  (d). 

Liquidated  sum.  The  debt  and  its  nature  must  be  set  out  in  the  petition  (e). 
The  debt  must  be  a  liquidated  sum  due  at  law  or  in  equity  (/), 
payable  immediately  or  at  some  certain  future  time  (g).  The 
word  "liquidated"  is  used  in  distinction  from  "damages,"  e.g., 
for  goods  sold  and  delivered  (/i).  Under  the  Act  of  1890  it  was 
held  that  the  debt  must  be  presently  payable,  and  that  a  pro- 
missory note  not  due  was  not  a  good  petitioning  creditor's  debt  (i) 


{x)  In  re  Eraser,  6  V.L.R.  (I.),  20. 

(y)  In  re  Douglas,  12  V.L.R.,  265  ; 
see  also  In  re  Vagg,  13  V.L.R.,  at  p. 
176. 

(z)  Companies  Act  1890,  ss.  90,  119  ; 
In  re  Bassett,  ex  jtarte  Lewis,  2  Man- 
son,  177  ;  and  vide  In  re  and  ex  parte 
Winterbottom,  18  Q.B.D.,  446. 

(a)  S.  13,  Act  of  1897.  As  to  former 
practice,  vide  In  re  Oppenhe.imer,  3 
A.J.R.,  91.     In  re  M artin,  5  V.L.R. 

(I.),  13. 

(b)  S.  109,  Act  of  1897.  Vide  also 
"  Partners,"  ante,  at  p.  91  et  stq. 

(r)  Moss  v.  Smith,  1  Camp.,  489 ;  Ex 

parte  Hayxoard,  6  L.R.  Oh.,  546;  40 

L..T.  Bank.,  49.    In  re  Sadler,  ex  parte 

Whelan,    27    W.R.,    156;    Ex   parte 


Holding,  1  G.  &  J.,  97. 

(d)  Ex  parte  Thomas,  1  Atk.,  73 ; 
and  vide  Glaister  v.  Hewer,  7  T.R.,  498. 

{e)  In  re  Synnot,  4  V.L.R.  (I.),  89. 

(/)  S.  37,  Act  of  1890.  Prior  to  this 
provision  being  enacted  in  the  Bank' 
ruptcy  Act  1869  a  petition  could  not 
be  based  on  an  equitable  debt ;  Ex  parte 
Hawthorne.,  Mont.,  132. 

(g)  S.  106  (2),  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  6. 

(h)  In  re  Lavoler,  4  V.L.R.  (I.),  at 
p.  9.  As  to  a  liquidated  debt  see  Ex 
parte  Broadhursi,  22  L.  J.,  Bank.,  21 ; 
Owen  v.  Routh,  23  L.J.C.P.,  105. 

(i)  In  re  Taylor,  ex  parte  Young,  17 
V.L.R.,  121  ;  ride  also  Ex  parte  Sturt, 
In  re  Pearcey,  L.R.  13  Eq.,  309. 
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The  law  is  now  otherwise  (k).      When  a  creditor  agreed  in    CHAP.  IT. 
writing  to  renew  a  bill  of  exchange  if  the  interest  was  paid  from  Debt  due  but  not 
time  to  time,  and  the  interest  was  paid  and  the  bill  renewed  ;  but  pa,y9,hle' 
before  the  renewed  bill  became  payable  the  debtor  committed  an 
act    of  bankruptcy,  proceedings  were  held  to  be  rightly  based 
on  the  undue  bill  (/).     When  a  creditor  takes  a  bill  of  exchange 
his  remedies  are  suspended  prima  facie  by  such  conditional  pay- 
ment, but  the  period  of  credit  is  determined  by  the  act  of  bank- 
ruptcy (m). 

If  the  debt  is  barred  by  the  Statute  of  Limitations  it  cannot  ^^Jjjj,, 
support  a  petition  (n). 

A  debt  dependent  on  a  contingency,  as  for  instance  in  the  case  T)eht  dependent 
of  a  promissory  note  in  form  a  present  debt,  but  its  payment  sub-  """^nirmpy. 
ject  to  a  contingency,  is  not  a  good  petitioning  creditor's  debt  (o). 
The  debt  must  amount  to  £50  (p),  and  where  it  is  founded*  on  a 
judgment  of  the  Supreme  Court,  it  is  available  for  purposes  of  t^  amount. 
sequestration  when  accumulations  of  interest  have  raised  it  above  Accumulation., 
the  sum  of  £50.  Interest  is  a  mere  matter  of  calculation,  differing  of,nt€re8t- 
from  a  quantum  meruit  or  damages  (q).  The  claim  and  costs  form-  Accumulation  of 

costs* 

ing  the  judgment  debt  would  form  a  good  petitioning  debt  (r), 
but  when  the  costs  of  an  execution  are  added  to  the  amount  of 
the  judgment  to  make  up  the  statutory  amount,  it  is  not  a  good 
petitioning  debt  (d).  A  judgment  debt  recovered  in  tort  may  be  tort?111*11*  n 
relied  on  as  well  as  a  judgment  recovered  on  contract  (t).  The  Debt  of  sureties. 
debt  may  be  the  payment  by  one  of  several  sureties  on  behalf  of 
the  debtor,  and  where  sureties  pay,  each  sum  paid  by  either  of 
them  respectively  is  a  separate  debt  due  (u).     It  is  no  objection 


(£)  S.  106,  Act  of  1897. 

if)  In  re  Barr,  ex  parte  Wolfe  (1896), 
1  Q.B.,  616.  Under  the  earlier  English 
Statutes,  prior  to  the  Bankruptcy  Act 
1869,  a  debt  presently  due  and  payable 
in  the  future  would  support  a  petition, 
but  by  that  Act,  which  the  Act  of  1890 
here  followed,  the  law  was  changed,  as 
it  contained  no  provision  to  that  effect. 
The  earlier  Victorian  Statute,  28  Vict. 
No.  273,  s.  15,  adapted  from  5  Vict. 
No.  17,  s.  14,  also  provided  that  the 
petitioning  creditor's  debt  might  be  a 
44  sum  payable  at  a  certain  future  time, 
"which  time  shall  not  have  arrived 
u  when  the  act  of  insolvency  was  com- 
'« mitted." 

(m)  In  re  and  ex  parte  Raatz,  (1897) 


2  Q.B.,  80  ;  4  Munson,  127. 

(n)  Quantock  v.  England,  2  W.,  BJ. 
at  p.  704. 

(o)  Vide  Ex  parte  and  in  re  Page,  1 
G  &  J.,  100.  The  contingency  here 
was  if  the  wife  died  before  the  husband. 
Vide  also  In  re  KeUacky,  3  V.L.R.  (I). 
96. 

(p)  S.  37,  Act  of  1890. 

(g)  In  re  Wilson,  3  V.L.R.  (I),  95. 

(r)   Vide  In  re  Wilson,  ante. 

(s)  In  re  Long  ex  parte  Cuddeford,  20 
Q.B.D.,  316  ;  vide  also  Marquis  oj  Salis- 
bury v.  Ray,  8  C.B.  (N.S.)  193,  and  Re 
Miller,  11  W.K.,  374. 

(0  In  re  Allen,  5  V.L.R.  (I.),  25. 

(u)  In  re  Inglis,  3  V.L.R.  (I.),  100. 
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chap.  rv.  to  such  a  debt  that  a  notice  required  by  the  surety  bond  to  be 
given  by  the  principal  creditor  has  not  been  given.  If  the  sureties 
are  informed  in  any  way  that  the  principal  creditor  intends  to 
proceed,  and  they  pay  with  the  approval  of  the  debtor,  it  is  a 
payment  made  to  his  use,  and  therefore  a  debt  (v\     The  debt  can 

Guarantee  to  pay 

solicitor's  costs,  be  a  guarantee  to  pay  a  bill  of  costs  of  another  person  for  over 
£50,  notwithstanding  that  no  signed  bill  has  been  delivered 
The  provisions  of  the  Act  in  that  respect  regard  actions  between 
the  solicitor  and  client  only,  and  not  between  a  solicitor  and  third 
person  guaranteeing  to  pay  the  bill  (w).  A  solicitor  may  petition 
without  (as  in  the  case  of  an  action)  having  delivered  his  bill,  as 
otherwise  he  would  be  in  a  worse  position  than  other  creditors 
(x).  Delivery  and  taxation  would  probably  be  ordered  on  appli- 
cation before  the  matter  was  made  absolute  (y),  and  should  it 
then  be  found  insufficient  to  satisfy  the  Statute,  the  sequestration 
could  be  revived  on  the  petition  of  a  creditor  whose  debt  was  of 
the  statutory  amount,  and  had  been  incurred  prior  to  the  order 
nisi,  and  be  proceeded  in  as  if  it  were  originally  obtained  on  the 

judjrmentdebt.  petition  of  such  creditor  (z).     For  certain  purposes  a  debt  is  ex- 

Oriptnal  debt  not    .  .  . 

extinguished,  tinguished  in  a  judgment  debt,  but  the  original  debt  for  the  pur- 
pose of  supporting  a  petition  is  not  extinguished,  and  it  is 
immaterial  whether  the  petition  is  founded  on  the  original  debt 
or  on  the  judgment  (a). 


Solicitor's 
undelivered 

untaxed  costs. 


Inquiry 
judgme 


Into 
gment. 


A  judgment  is  primd  facie  proof  of  a  debt,  and  where  it  is  the 
result  of  a  real  fight  between  the  parties  it  is  conclusive  (6),  but 
as  the  Court  has  to  determine  as.  to  the  existence  of  a  petitioning 
creditor's  debt  and  is  apparently  to  be  satisfied  with  the  proof  of 
such  (c),  the  judgment  may  be  inquired  into  to  ascertain  the 
amount  due  on  it  in  order  to  ascertain  whether  it  forms  a  sufficient 
petitioner's  debt  (d),  and  where  it  is  shown  that  the  creditors 
have  agreed  with  the  debtor  not  to  enforce  the  judgment  until  after 


(v)  In  re  Inglis,  3  V.L.R.  (I.),  100. 

(w)  In  re  Latuler,  4  V.L.R.  (I.),  8. 

(a:)  Ex  parte  Sutton,  11  Ves.,  163  ; 
8  R.R.,  121.  Ex  parte  and  in  re  Ho- 
xntlly  1  Rose,  312. 

(y)  Vide  Ex  parte  Prideaux,  in  re 
Symes,  1  G.  &  J.,  28,  where  it  was 
held  that  in  a  commission  taken  out 
upon  a  debt  due  to  solicitors  for  costs, 
any  creditor  (as  every  creditor  has  an 
interest  in  the  costs),  may  have  the  bill 
of  costs  taxed  if  the  bankrupt  at  the 


time  of  his  bankruptcy  was  not  con- 
cluded.    See  also    Ex   parte  Howell* 
ante. 
(z)  S.  49,  Act  of  1890. 

(a)  In  re  and  ex  parte  King  and 
Beedey,  (1895)  1  Q.B.,  189  ;  Bryant  v. 
Wither*,  2  M.  &  S.,  123  ;  14  R.R.,  609. 

(b)  Vide  Ex  parte  Banner ,  in  re  Blytht, 
17  Gh.  D.,  at  p.  484. 

(c)  Vide  ss.  37,  47,  Act  of  1890. 

(d)  In  re  Monks,  12  V.L.R.,  712. 
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the  happening  of  a  certain  event,  and  which  has  not  hap-  chap.  iv. 
pened,  the  debt  is  merely  a  contingent  one  and  not  an  absolute 
one  (e).  The  early  authorities  as  to  reviewing  a  judgment  were 
considered  in  Ex  parte  Gregory,  in  re  Royce  (/),  and  it  was  then  judgment! 
held  that  the  same  could  be  reviewed  upon  the  grounds  of  an 
equitable  defence  or  of  collusion  between  the  insolvent  and  the 
creditor  obtaining  the  judgment,  the  latter  being  a  ground  which 
it  is  open  to  a  creditor  to  raise,  but  not  to  the  insolvent.  In  the 
case  of  In  re  Lee  (g),  it  was  considered  too  late  to  inquire  into  the 
consideration  of  the  judgment  or  that  it  had  been  procured  by 
fraud,  the  judge  there  suggesting  that  proceedings  should  have 
been  taken  to  set  the  judgment  aside.  The  question  also  arose  in 
the  case  of  lie  Fitzgerald  (h),  but  it  was  undecided,  it  being  stated 
that  it  was  a  somewhat  confused  one  on  the  authorities.  It  has 
been  the  settled  rule  from  an  early  period  in  the  English  Court 
of  Bankruptcy  that  the  consideration  of  a  judgment  may  be 
inquired  into,  for  otherwise  a  debtor,  by  allowing  judgments  in 
favour  of  friends,  might  prevent  the  proper  distribution  of  his 
property  among  his  bond  fide  creditors  and  allow  improper  proof 
to  be  voted  on  (i),  and  the  Court  there  does  not  regard  it  as  a 
question  between  the  judgment  creditor  and  the  judgment  debtor, 
as  bankruptcy  proceedings  are  not  ordinary  proceedings,  but 
exercises  its  rights  to  be  satisfied  with  the  petitioning  creditor's 
debt  in  the  interests  of  the  whole  of  the  creditors  of  the  debtor 
(&),  and  the  inquiry  will  be  made  at  the  instance  of  the  debtor 
himself  though  he  has  consented  to  the  judgment  (I).  The  Court 
in  question  will  also  go  behind  a  judgment  or  a  compromise  if  it 
can  see  that  the  original  claim  was  not  bond  fide  (m),  and  where 
the  judgment  is  the  result  of  a  compromise  it  will  inquire  into 
such  and  reject  the  debt  as  a  good  petitioning  debt  if  it  sees  that 
the  compromise,  although  not  fraudulent,  was  unfair  and  unreason- 
able (n).     Where  the  debt  is  so  inquired  into  and  rejected  as  aR-sjwucataM 

x  °  to  8  ich  reviews. 

good  petitioning  creditor's  debt  the  same  does  not  amount  to  a 
res  judicata  with  respect  to  the  sufficiency   of  the  petitioning 

(e)  Re  Merry,  14  V.L.R.,  176.  Troup,  (1895)  1  Q.B.,  404. 

(/)  1  W.W.  &  a'B.  (I.),  67.  (£)  16  Q.B.D.,  at  pp.  321  and  328. 

ig)  7  V.L.R.  (L),  117.  (/)  Ibid,  at  p.  315 ;  Ex  parte  Kibble, 

(h)  14  A.L.T.,  224.  re  Onslow,  L.R.  10  Ch.,  373. 

(s)   Vide  Ex  parte  and  in  re  Lennox,  (m)  Ex  parte  Banner,  in  re  Blythe, 

16  Q.B.D.,  at  p.  326;   Re  Eraser,  ex  17  Ch.  D.,  480. 

rtarte  Central  Bank  of  London,  (1892)  2  (»)  In  re  Hawkins,  ex  parte  Troup, 

Q.B.,  633, 637  ;  Inre  Hawkins,  exparte  (1895)  1  Q.B.,  404. 
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CHIP.  IV 


Effect  of 
garnishee  order 
on  dol)t. 


Illegal 
consideration. 


8ecured  debt. 


Redemption  of 
security  l>y 
trustee. 


Valuation  of 
(security. 


creditor's  debt,  and  does  not  prevent  the  creditors  from  instituting 
fresh  bankruptcy  proceedings  in  respect  of  the  same  judgment 
debt  (o),  as  the  judgment  still  exists. 

The  debt  remains  due  to  the  original  creditor  from  the  debtor 
though  not  payable  to  him  after  service  of  the  order  nisi  for 
attachment,  and  forms  a  good  petitioning  debt  (p).  Until  the 
money  is  paid  to  the  garnishor  the  debt  exists,  and  nothing 
except  payment  will  discharge  the  debtor  (q).  There  is  no 
transfer  of  the  debt  by  attachment.  There  is  only  a  direction 
that  the  original  creditor  shall  not  receive  the  money  and  that 
somebody  else  shall  (r). 

If  the  debt  is  founded  on  an  illegal  consideration  it  is  insuffi- 
cient (s). 

If  the  debt  is  a  secured  one  the  petitioner  must  state  in  his 
petition  that  he  will  be  ready  to  give  up  the  security  for  the 
benefit  of  the  creditors  after  adjudication  of  sequestration,  or  give 
an  estimate  of  its  value,  in  which  case  the  creditor  is  admitted  as 
a  petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due 
to  him  after  deducting  the  value  estimated,  and  he  must  on 
application  by  the  trustee  after  adjudication  of  sequestration,  at 
any  time  before  he  has  realised  the  security,  give  the  same  up  to 
the  trustee  upon  the  payment  to  him  of  the  value  so  estimated  (/). 
The  object  of  such  is  to  prevent  the  creditor  from  under-valuing 
his  securities  in  order  to  make  up  a  sufficient  debt  (u).  If  the 
petitioner  does  not  comply  with  the  provision  of  the  section  the 
order  nisi  will  be  discharged  although  he  has,  before  the  hearing, 
given  notice  of  his  security  with  an  estimate  of  its  value  and 
signified  his  willingness  to  give  it  up  (v).  This  rule,  however,  is 
sufficiently  complied  with  by  stating  that  the  value  of  the  security 
is  a  certain  specified  sum  "  or  thereabouts,"  the  latter  words  being 
held  not  to  vitiate  the  proceedings  (w).     When  the  petitioner 


(o)  In  re  and  ex  i>arte  Vittoria,  (1894) 
2Q.B.,387. 

(p)  In  re  McMeckan,  22  V.L.R., 
271  ;  2  A.L.R.,  213  ;  18  A.L.T.,  80. 

{q)  Ibid,  referring  to  Turner  v.  Jones, 
1  H.  &  N.,  876. 

(r)  Ibid,  referring  to  Ghatterton  v. 
Watney,  16  CD.,  378;  17  CD.,  259, 
and  Re  Combined  Weighing,  d-c,  Com- 
pany, 43  CD.,  99. 

(s)   Wells  v.  Girling,  1  B.  &  B.,  447. 

(0  S.  37,  Act  of  J896,  r.  170a.     As 


to  what  is  a  secured  debt  and  a  secured 
creditor,  vide  Chapter  V.,  Division  3, 
"  Proofs  of  Debt,"  post. 

(«)  Vide  Re  Fitzgerald,  14  A.L.T , 
at  p.  226. 

(v)  In  re  McNamara,  10  V.L.R.(L), 
S4,  commenting  on  Ex  parte  Vamdtr- 
linden,  in  re  Pogose,  20 CD.,  289. 

(a?)  In  re  Hawkins,  12  V.L.R.,  317  ; 
ride  also  Ex  parte  Taylor,  re  Lacey,  13 
Q.B.D.,  128. 
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holds  several  securities  which  relate  respectively  to  different  chap.  IV. 
portions  of  the  debt  they  can  be  valued  as  securities  for  the 
whole  debt  without  distinguishing  the  particular  portion  of  the 
debt  to  which  each  security  relates,  and  therefore  where  the 
petitioning  creditor  distinctly  states  a  debt  and  that  he  holds 
security  for  it  and  estimates  its  value  at  a  specific  sum,  thus 
binding  himself  to  accept  that  sum  in  discharge  of  his  security, 
he  does  all  the  statute  requires  of  him  at  that  stage  (x).  The 
question  whether  the  security  has  been  truly  valued  or  not  cannot 
be  entertained  by  the  Court  upon  the  hearing  (y).  Though  the 
omission  to  value  or  to  give  up  the  security  is  a  good  objection  to 
an  order  being  made  absolute,  it  is  not  a  ground  for  setting  the 
sequestration  aside  afterwards  on  the  application  of  the  insol- 
vent (z).  It  is  sufficient  if  the  petition  states  that  the  security  is 
valued  at  nil  (a),  but  it  is  insufficient  to  state  that  the  security 
has  no  marketable  value,  as  a  value  should  be  set  on  it ;  or  if  it 
is  valueless  the  petitioner  should  say  so  and  offer  to  give  it  up 
for  the  benefit  of  creditors  (6),  and  a  petitioning  creditor  who 
is  jointly  interested  with  others  in  a  security  may,  as  far  as  he  is 
concerned,  value  it  at  nothing  and  give  it  up  for  the  benefit  of 
creditors  generally,  as  other  persons  than  the  petitioning  creditor 
are  involved  in  the  security,  the  difficulty  that  is  presented  in 
giving  it  up  is  a  matter  for  the  trustee  (c).  The  promissory  note 
of  a  debtor  is  not  a  security  within  the  meaning  of  the  Acts,  and 

Promissory 

the  provision  need  not  be  complied  with  (a),  but  where  the  notes .jf 
petitioning  creditors  had  taken  from  one  of  the  respondent's 
debtors  a  promissory  note,  and  having  discounted  it,  used  the 
proceeds,  and  refused  to  give  the  respondent  credit  for  the  amount 
until  the  note  was  honoured,  and  they  also  held  other  promissory 
notes  from  the  respondent's  debtors  which  were  overdue  and  dis- 
honoured, it  was  held  that  all  the  promissory  notes  were  clearly 
securities,  and  as  the  petitioning  creditors  neither  valued  them 
nor  offered  to  give  them  up  the  order  was  discharged  (e). 

(x)  Be  Fitzgerald,  14  A.L.T.,  224.  to  estimating  the  value  of  a  current  bill 

(y)  In  re  Hawkins,  ante.     Ex  parte  of  exchange  or  promissory  note  as  a 

Taylor,  ante.  security  for  the    purposes  of    voting, 

(z)  In  re  Rowley,  2  V.L.R.  (I.),  50-  vide  "Meetings  of  creditors:  Proxies 

57.  "  and  Voting,    Chapter  V. ,  Division  1, 

(a)  In  re  Elkington,  13  A.L.T.,  249.  post. 

{b)  /n  re  tfaruwrd,  4  V.L.R.  (I.), 65.  (c)  In  re  Tuektr,   13  V.L.R.,  551; 

(c)  In  re  Inglis,  3  V.L.R.  (I.),  at  p.  vide  also  In  re  Bayldon,  ex  parte  Bank 
103.  of  Australasia,  1  V.L.R.  (1.),  10;  sed 

(d)  In  re  Cohen,  15  V.L.R. ,  664.    As  vide  Ex  parte  Schojield,  in  re  Firth,  12 
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CHAP.  iv.        A  guarantee  for  a  debt  given  by  a  third  person  is  not  a  security 
Guarantee  not  a  for  the  debt  within  the  meaning  of  the  section  (/) ;  nor  does  that 

neurit  v 

security  which  a  creditor  has  where  execution  issued  against  the 
nor  is  seizure     debtor  has  been  levied  by  seizure  make  the  debt  a  secured  debt 

under  ** 

execution.  within  the  section  (gr),  for,  by  the  terms  of  the  76th  section  Act  of 
1890,  such  security,  as  soon  as  the  order  nisi  for  sequestration  is 
signed,  becomes  superseded,  and  if  the  order  nisi  be  made  absolute, 
the  security  is  extinguished,  and  the  property  passes  unencuin- 

up  mortgage110  bered  to  the  estate,  and  is  divided  amongst  the  creditors  (/i).     A 

security  on  other  .  . 

mortgagees.  mortgagee  in  giving  up  his  security  merely  places  the  trustee  m 
his  position,  and  in  doing  so  the  rights  of  prior  or  subsequent 
mortgagees  are  not  altered  (i) 

security  on  joint      A  creditor  petitioning  for  the  sequestration  of  the  separate 

estate. 

estate  of  a  partner  need  not  offer  to  give  up  or  value  a  security 
held  by  him  over  the  firm's  estate  (k).  The  only  security,  there- 
fore, which  he  is  obliged  to  ,offer  to  give  up  or  value,  is  a  security 
held  by  him  over  the  estate  of  the  debtor  whose  estate  he  seeks 
to  sequestrate,  and  consequently  where  the  petition  is  by  a 
creditor  for  the  sequestration  of  the  joint  estate  he  need  not  offer 
to  give  up  or  value  securities  which  he  may  hold  against  the 
separate  estate  of  any  of  the  partners  (I).  The  petition  must 
statement  of      state  that  the  act  of  insolvency  has  occurred  within  six  months 

time.  J 

before  its  presentation  (m),  and  where  it  stated  that  the  act  of 
insolvency  was  committed  six  months  before  the  presentation  of 
the  petition  the  order  was  discharged,  as  it  was  not  a  mere  want 
of  form  or  omission  that  could  be  amended  under  s.  31,  Act  of 
1890  (71).  The  day  on  which  the  petition  is  presented  is  not 
The  act  of  included  (o).  The  act  or  acts  of  insolvency  must  be  clearly  set  out 
be^etouTin111811  in  the  petition,  as  the  respondent  is  entitled  to  be  accurately  in- 
formed of  the  act  of  insolvency  alleged  (p),  as,  for  instance, 
a  petition  only  alleging  that  the  defendant  had  a  judgment 
against   him   not  satisfied,  without  alleging  that   the   defend- 

C.D.,  337.  (m)  S.  37,  Act  of  1890. 

(/)  In  re  Whittles,  18  V.L.R.,  684.  (n)  In  re  Reade,  2V.L.R.  (I.),  83; 

(ff)  In  re  Kennedy,  ex  parte  Tatterson,  Bed  vide  p.  45,  ante. 

18  V.L.R.,  688.  (o)  lie  Hansen,   ex  parte  Fornter,  4 

(A)  Ibid,  at  p.  696.  Morrell,  98. 

(i)  Crachvall  v.  Janson,  6  CD.,  735.  (p)  In  re  Chambers,  1  W.  k  \V.  (I.), 

(k)  He  Stevemon,   19  V.L.R.,  660;  172,  and  vide  In  re  Murray,  1  V.R. 

15  A.L.T.,  119.  (I.),  8;  In  re  Synnott,  4  V.L.R.  (I),  8Q. 

(/)  Rolje  v.  Flower,  L.R.,  1  P.C.,  27. 
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ant  had  been  required  to  satisfy  it,  was  bad  (q).  A  petition  chap.  iv. 
which  alleges  "  departing  from  his  dwelling-house  or  otherwise 
"  absenting  himself  "  must  allege  that  the  debtor  did  so  with  in- 
tent to  defeat  or  delay  his  creditors.  Such  a  defect  is  a  matter 
of  substance  and  not  a  merely  formal  defect,  and  it  cannot  be 
cured  by  amendment  (r).  In  a  petition  which  purported  to 
allege  an  act  of  insolvency  under  sub-s.  (x.),wherein  it  was  stated 
"  the  preference  would,  as  the  petitioners  are  advised,  be  a  f raudu- 
u  lent  preference,"  the  petition  was  amended,  at  the  hearing  by 
striking  out  the  words,  u  as  your  petitioners  are  advised."  The 
order  nisi  was  also  amended  as  no  injustice  would  in  the  opinion 


The  date  of  act 


of  the  Court  be  done  (s).     The  date  of  the  act  of  insolvency  need  j£^lveK 
not  appear  in  the  petition,  as  it  is  sufficient  if  it  appear  in  the 
affidavit  verifying  it  (t).    The  petition  itself  need  not  be  dated  (w). 

The  petition  must  pray  that  the  estate  of  the  debtor  may  be  The  prayer. 
sequestrated  for  the  benefit  of  his  creditors  (v),  and  where  it 
prayed  for  the  sequestration  of  the  estate  of  the  petitioning 
creditor  the  order  was  discharged  (w).  Where  the  petition 
omitted  the  prayer  the  omission  was  fatal  (x).  The  petition  must 
be  signed  (y),  and  if  it  is  presented  by  an  agent  his  authority  to  8!^,ta*Jre  t0 
sign  and  present  it  must  be  proved  (z).  Where  a  firm  petitions 
the  petition  is  duly  signed  if  it  is  signed  by  one  of  the  partners 
with  the  name  and  style  of  such  firm.  His  own  name  must  be 
added  as  set  out  in  r.  285,  post  (a).  In  the  case  of  a  corporation 
its  seal  is  a  sufficient  signature  (6).  In  a  case  where  the  signature 
was  objected  to  it  was  held  that  as  the  order  nisi  was  correct  the 
judge  could  not  look  at  the  petition  on  a  preliminary  objection  (c). 

The  petition  must  have  indorsed  thereon  the  district  in  which  indorsement 

*  of  district  on 

the  respondent  resides,  that  is,  the  place  of  his  bodily  residence  p«tition- 
or  the  place  where  his  business  is  carried  on  (d).    The  respondent 
or  a  firm  is  deemed  to  reside  in  the  district  in  which  he  or  such 


{3)  In  re  Chambers,  ante  ;  and  vide  In 
re  Fisher,  1  W.W.  &  a'B.  (I.),  31. 

(r)  Ex  parte  Coates,  in  re  Skelton,  5 
Ch.  D.f  979.  8ed  vide  "Powers  of 
amendment "  under  Act  of  1897,  p.  45, 


is)  In  re  Dionisio,  14  V.L.R.,  326- 
832. 
(I)  In  re  WoUer,  4  V.L.R.  (I.),  75. 
(%)  In  re  Gibb,  2  W.  *  W.  (L),  40. 
(r)  8.  37,  Act  of  1890. 
[w)  In  re  Murray,  1  W.  &  W.  (L), 


137. 

(x)  In  re  Richards,  5  A.J.R.,  103. 

(y)  In  re  Barry,  1  W.  &  VV.  (I.),  174. 

{z)  In  re  Jenkins,  15  V.L.R.,  271. 

(a)  S.   22,  Act  of  1890 ;  and  In  re 
Vagg,  13  V.L.R.,  172. 
.  (6)  In  re  Jenkins,  ante  ;  vide  also  r. 
284,  as  to  a  public  officer  or  agent* 

(c)  In  re  Ritchie,  8  V.L.R.  (I.),  2.    - 

(d)  S.  51,  Apt  of  1890.     In  re  Bayl- 
don,  2  V.L.R.  (L),  35. 
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CHAP.  IV.  firm  has  traded  or  carried  on  business  during  the  preceding  six 
months  or  the  longest  period  during  six  months  (e).  Where  a 
wrong  district  was  indorsed,  the  order  nisi  was  discharged  (/), 
leave  to  amend  being  refused,  but  the  absence  of  any  indorse- 
ment does  not  render  the  order  nisi  invalid  or  affect  the  juris- 
diction to  make  the  order  absolute  (g). 


Amendment  of 
petition. 


Forms  of 
petition. 


Verification  of 
petition. 


Forms  of 
affidavits. 


No  petition  is  invalidated  by  reason  of  any  want  of  form  or 
omission  therein  unless  the  Court  or  judge  is  of  opinion  that 
substantial  injustice  has  been  caused  by  such  want  of  form  or 
omission,  and  that  such  injustice  cannot  be  remedied  by  order  of 
the  Court  or  judge  (A).  The  power  of  the  Supreme  Court  and 
the  Court  to  amend  has  been  extended  by  s.  10  (2),  Act  of  1897, 
adapted  from  s.  105  (3)  of  the  Bankruptcy  Act  1883  (i).  A 
petition  cannot  be  amended  by  adding  as  petitioners  creditors 
whose  debts  are  other  than  those  in  respect  of  which  the  petition 
is  presented,  after  six  months  have  expired  from  the  act  of 
insolvency  (j). 

A  form  of  petition  is  given  in  form  No.  14,  Schedule  of  Forms, 
post.     That  in  a  deceased  person's  estate  is  form  No.  15. 

The  petition  must  be  generally  verified  by  the  affidavit  of  the 
petitioning  creditor  or  creditors  or  one  of  them  as  follows : — 
(1)  As  to  all  the  material  facts  therein  stated  ;  and  (2)  the  date 
of  the  alleged  acts  of  insolvency  (&).  The  affidavit  can  also  be 
made  by  the  duly  authorised  agent  or  agents  of  such  creditors  or 
creditor,  stating,  besides  the  verification  of  the  petition,  that  he 
is  duly  authorised,  and  disclosing  facts  within  his  own  knowledge 
which  account  for  the  inability  of  the  creditors  or  creditor  to 
verify  the  same  (k).  Rule  284  provides  that  where  a  corporate 
body  is  petitioner  any  affidavit  in  support  of  such  petition  may 
be  made  by  a  director  or  other  officer  on  its  behalf.  Forms  of 
affidavits  in  support  are  given  in  forms  16  and  17,  post.  The 
petition  must  also  be  verified  by  the  affidavit  of  the  sheriffs 
officer  or  other  person  best  informed  of  the  fact  of  the  alleged  act 


(c)  Ss.  4,  51,  ibid.  As  to  residence 
of  and  carrying  on  business  by  debtor, 
vide  Ex  parte  Breull,  re  Bowie,  16  CD., 
484 ;  and  Graham  v.  Lewia,  22  Q.B.D., 
1. 

(/)  In  re  PloU,  15  V.L.R.,  668. 

(g)  S.  51,  Act  of  1890. 

(A)  S.  31,  ibid. 


(*)  Vide  Chapter  II.,  at  p.  45,  ante. 

(j )  Vide  In  re  and  ex  parte  Maund, 
(1895)  1  Q.B.,  194.  Sed  vide  as  to 
revival  of  order  nisi  Division  12  of  this 
Chapter. 

(k)  Rules  of  the  Supreme  Court  1884, 
r.  3  ;  and  Insolvency  Rules,  r.  170. 
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of  insolvency  (I).  These  provisions  have  been  interpreted  as  chap.  IV. 
requiring  that  the  petition  should  be  verified  paragraph  by  para- 
graph  (m).  But  it  is  not  a  matter  of  certainty,  as  the  word 
**  generally  "  is  embarrassing  (n).  The  main  object  of  the  rule, 
however,  is  transparent,  namely,  that  the  witness  or  witnesses 
most  competent  to  speak  of  their  own  knowledge,  of  whom  the 
petitioning  creditor  would  usually  be  one,  should  depose  to  the 
material  facts  (o).  Where  the  affidavit  on  which  the  order  was 
granted  did  not  show  before  whom  it  was  sworn,  the  defect  was 
held  not  to  be  fatal  on  the  motion  to  make  the  order  absolute  (p). 
The  affidavit  of  the  sheriffs  officer  verifying  the  petition  may  be 
sworn  at  any  time  before  the  petition  is  presented  (q).  Where  {^t?on  and 
the  date  is  omitted  in  the  jurat  notice  of  such  an  objection  should 
be  given  (r).  The  petition  and  affidavits  in  support  should  be 
deposited  with  the  judge  or  his  associate  before  the  order  nisi  is 
signed  (s).  The  judge  may,  under  circumstances,  dispense  with  Judge  may 
the  above  affidavits,  or  require  further  evidence  by  affidavit  or  the  affidavit*  or 

'  *  J  require  further 

vivd  voce  examination  upon  the  above  or  other  matters  (t),  and  evrdence- 
the  Court  has  also  power  at  the  hearing  to  call  the  petitioning 
creditor  as  a  witness,  and  to  obtain  evidence  from  him  of  the 
whole  transaction  upon  which  the  insolvency  proceedings  were 
based  (u). 

7. — Acts  of  Insolvency   under   s.   37,  Act   of   1890,  and 

their  Nature. 

There  are  ten  acts  of  insolvency  under  s.  37,  Act  of  1890  (y),  the 
first  of  which  is  as  follows : — 

That  the  debtor  has  in  Victoria  or  elsewhere  made  a  conveyance  Act  *• 
or  assignment  of  his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally  (w). — The  conveyance  or  assign- 
ment, to  be  an  act  of  insolvency  within  the  sub-section,  must  be  The  conveyance 

or  assignment. 

a   conveyance  or  assignment  in  the  proper  sense  of  the  term, 

(/)  Ibid,  (0  Supreme  Court  Rules  1884,  r.  31. 

(si)  In  re  Penglasey  15  V.L.R.,  at  p.  (u)  In  re  Smart  and  Walker,  ex  parte 

441.  HiU,  20V.L.R.,  97. 

(n)  Ibid.  (v)  There  is  another  act  of   insol- 

(©)  Ibid.  vency,  that  under  s.  60,  Act  of  1890, 

(p)  In  re  Richmond,  3  V.L.R.  (I.),  vide  post,  Part  13  of  this  chapter. 
109.  (w)  S.  37,  Act  of  1890— compare  32 

(?)  InreJunner,  14  A.L.T.,  247.  &  33  Vict.,  c.  71,  s.  6 ;  46  &  47  Vict., 

(r)  In  re  Ryan,  7  V.L.R.  (I.),  122.  c.  52,  s.  4  (a). 

(*)  Supreme  Court  Rules,  ante,  No.  4. 
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The  expression 
"  creditors 
generally." 


chap.  iv.  by  which  the  whole,  or  substantially  the  whole,  of  the  debtor's 
property  is  vested  in  a  trustee  or  trustees  for  the  benefit  of 
the  creditors  generally.  Other  modes  of  disposition  not  properly 
conveyances  or  assignments,  such  as  a  declaration  of  trust  by  the 
debtor  or  a  mere  agreement  by  him  that  his  property  shall  be 
dealt  with  for  the  benefit  of  his  creditors,  will  not  suffice  (x). 

Certain  of  the  Victorian  decisions  have  been  referred  to  as  a 
series  of  cases  in  which  the  Court  raised  a  fabric  of  subtlety, 
storey  on  storey,  until  it  thought  it  had  gone  far  enough  (y). 
Thus  deeds  which  gave  the  trustee  the  power  or  discretion  of 
preferring  certain  creditors  were  held  not  to  be  acts  of  insol- 
vency (z).  The  authorities  referred  to  are  neutralised  by  s.  106, 
Act  of  1897,  which  enacts  that  "  the  expression  creditors 
"  generally,"  shall  include  all  creditors  who  may  assent  "  to  the 
"  conveyance  or  assignment  mentioned  in  sub-s.  1,  s.  37,  Act  of 
"  1890,  and  whether  or  not  such  conveyance  or  assignment  pro- 
"  vides  that  any  of  the  creditors  shall  have  any  preference  or 
"  priority  as  regards  any  other  creditors,  and  whether  or  not  the 
"  trustee  (if  any)  thereof,  or  any  other  person  shall  have  any 
u  discretion  as  to  giving  any  creditor  a  preference  or  priority  or 
"  any  advantage  as  regards  any  other  creditor."  Where  the  trust 
in  favour  of  the  preferential  creditors  is  absolute  and  puts  them 
in  the  same  position  as  they  would  occupy  if  the  estate  were 
being  administered  in  insolvency  under  the  Acts,  and  the  residue 
of  the  estate  is  applied  towards  the  payment  of  the  debts  of  the 
creditors  other  than  those  entitled  preferentially,  the  deed  is  an 
act  of  insolvency  (a).  For  the  benefit  of  "  creditors  generally  " 
means  for  the  benefit  of  "  all  the  creditors  "  (6),  and  a  deed  for 
the  benefit  of  scheduled  creditors  it  has  been  held  is  not  an  act  of 
insolvency  (c),  but  in  Thomas  v.  Cowie,  9  V.L.R.,  at  p.  14,  the 
expression  used  is  "  scheduled  creditors  not  comprising  all." 

As  to  the  words  "  or  elsewhere,"  see  post  as  to  Act  of  Insol- 
vency II. 


The  words  "  or 
elsewhere." 


(x)  Re  Spackman,  ex  parte  Foley,  24 
Q.B.D.,  728  ;  vide  also  Be  and  ex  parte 
Hughes,  (1893)  I  Q.B.,  595. 

(y)  Bergin  v.  Dixon,  20  V.L.R.,  at 
p.  144. 

(z)  In  re  Bitchie,  8  V.L.R.  (L),  1  ; 
In  re  Wiedeman,  5  V.L.R.  (I.),  32;  In 
re  Thomas  and  Cowie,  9  V.L.R.  (I.), 
at  p.  6  ;  vide  also  Beeston  v.  Donaldson, 


18  V.L.R.,  208;  In  re  Thoneman,  12 
V.L.R.,  691;  Davey  v.  Danby,  13 
V.L.R.,  957. 

(a)  In  re  Vagg,  13  V.L.R.,  172. 

(b)  Beeston  v.  Donaldson,  18  V.L.R., 
at  p.  213. 

(c)  In  re  Derham,  1  V.L.R.  (I.),  2 ; 
In  rt  Haslam,  3  V.L.R.  (I.),  10. 
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If  the  deed  is  delivered  as  an  escrow  merely,  it  is  apparently    chap.  iv. 


not  an  act  of  insolvency  (d),  but  as  soon  as  one  or  more  of  the  when  deed 
creditors  have  executed  it  the  debtor  cannot  revoke  it,  and  the  escrow. 
deed  is  an  act  of  insolvency  if  it  in  other  respects  complies  with  Provtooegfor 
the  sub-section  (e).    It  does  not  affect  the  deed  as  an  act  of  insol-  avoidance- 
vency,  if  it  contains  provisoes  as  to  avoidance,  such  as  a  proviso  for  Destroyed  deed, 
the  deed  to  be  void  if  the  trustees  think  fit  (/),  neither  does  the 
fact  that  the  deed  has  been  destroyed  (g).    Joint  debtors,  whether  j£  thte«*o7  " 

i  nsol  vwicv 

partners  or  not,  can  commit  this  act  of  insolvency,  and  their  estate 
may  be  sequestrated  on  petition  (h),  but  the  deed  is  only  an  act 
of  insolvency  as  to  those  who  execute  it  (i). 

A  conveyance  or  assignment  of  the  property  within  this  sub-  The  property 

¥  °  r      k        *  conveyed  or 

section  must  be,  as  pointed  out,  the  whole  or  substantially  the  Maimed, 
whole  of  the  debtor's  property  (j).  It  is  not  unusual  to  permit 
the  debtor  to  retain  possession  of  his  furniture  either  permanently 
or  temporarily  (&),  and  therefore,  the  exception  of  furniture  and 
necessaries  to  the  value  of  £200  out  of  a  large  estate  is  imma- 
terial (I).  In  this  case  it  was  separate  property  of  a  partner,  but 
it  is  unsafe,  however,  in  determining  what  is  a  colourable  excep- 
tion to  lay  stress  on  the  fact  that  separate  property  only  is 
excepted  from  a  deed  which  assigns  the  property  of  a  firm  (I). 
An  assignment  of  all  the  debtor's  property  to  trustees,  excepting 
leaseholds,  in  respect  of  which  the  debtor  executed  a  declaration 
of  trust  in  favour  of  the  same  trustees,  was  held  to  be  a  "  con- 
"  veyance  or  assignment "  of  all  the  debtor's  property  within  the 
sub-section  (m).  A  deed  for  "  the  benefit  of  creditors  generally  "  i^3^defeat 
is  not  one  made  with  intent  to  defeat  or  delay  creditors  (n).  The 
word  "fraudulent"  is  now  dropped  out  of  the  description  (o).  In 
England,  while  the  distinction  between  traders  and  non-traders 
existed,  an  assignment  of  the  whole  of  a  trader's  property,  or 
of  the  whole  with  a  colourable  exception,  was  considered  fraudu- 


and  delay 
creditors. 


{d)  Vide  Bowkerw  Burdehin,  11  M. 
&W.,  128. 

(e)  Vide  Beetton  v.  Donaldson,'  18 
V.L.R.,  at  p.  214;  Davy  v.  Schurmann, 
7  V.L.R.  (L),  at  p.  193. 

(/)  Tappenden  v.  Burgess,  4  East, 
230. 

{g)  Lees  v.  Whiteley,  2  L.R.  Eq., 
143. 

(A)  In  re  Thomas  and  Cowie,  9 
V.L.R.  (I.),  at  p.  10. 

(i)  Ibid.  Bowher  v.  Burdekin,  1 1 M. 
k  VS.,  ante.     Vide  also  Allan  v.  Hart- 


ley, 4  Doug.,  20. 

O')  Be  Spademan,  ex  parte  Foley,  24 
Q.B.D.,  728. 

(£)  Vide  Beetton  v.  Donaldson,  18 
V.L.R.,  at  p.  213. 

{I)  In  re  Thomas  and  Come,  9 
V.L.R.  (I.),  at  p.  14. 

(fit)  In  re  and  ex  parte  Hughes,  (1893) 
1  Q.B.,  595. 

(n)  hire  Vagg,  13V.L.R.,  at  p.  185. 

{o)In  re  Thomas  and  Cowie,  ante,  at 
p.  15. 
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CHAP.  IV. 


Production  of 
deed  to 
creditors. 


lent,  and  when  such  distinction  was  abolished  (p)  the  same 
character  was  attached  to  a  similar  assignment  by  a  non- 
trader  (q).  A  petitioning  creditor  was  saved  from  payment  of 
costs  on  the  discharge  of  the  order,  the  deed  not  being  for  the 
benefit  of  the  creditors  generally,  in  consequence  of  the  trustees 
under  it  having  refused  to  allow  him  to  inspect  it  (r). 


Estoppel. 


Where  a  deed  is  assented  to  by  a  creditor,  it  cannot  be  availed 
of  as  an  act  of  insolvency  by  him  (s).     Where  the  creditor  attends 
the  meeting  and  neither  assents  to  nor  dissents  from  the  assign- 
Acquiescence  ot  ment,  it  can  be  availed  of  as  an  act  of  insolvency  by  him  (t\  The 

creditor  in  deed.  *  .  . 

assent  may  be   made   by  the  creditor's  solicitor,  as  when  the 
latter  (the   interest  of  the  creditor   being  left   in  his  hands), 
attended  the  meeting  at  which  resolutions  were  passed,  and  a 
trust  deed  was  prepared  by  him.     The  resolutions  were  com- 
municated to  the  creditor,  who  was  also  informed  of  the  declara- 
tion of  a  dividend,  and  no  objection  was  made  by  him.     It  was 
held  that  the  deed  could  not  afterwards  be  set  up  as  an  act  of 
bankruptcy  (u),  neither  can  it  when  the  creditor  acquiesces  and 
takes    a    benefit    under    it,    although    it    might    be    that   he 
had  not  so  far  assented  to  it  as  to  be  bound  by  its  provisions  (v). 
Another  result  of  the  authorities  is  that  a  creditor  who  is  party 
or  privy  to  the  deed,  or  who  has  acted  in  any  way  which  would 
be  equivalent  to  an  assent,  recognition  or  approval  of  the  deed, 
cannot  allege  that  the  execution  of  the  deed  is  an  act  of  insol- 
vency (w) ;  but  although  a  creditor  gives  his  assent  to  a  proposal 
of  the  debtor  to  assign  his  estate  for  the  benefit  of  his  creditors, 
yet  it  has  been  held  if  the  deed  contains  an  unexplained  stipula- 
tion in  favour  of  a  particular  creditor  the  first-mentioned  creditor 
is  not  bound  by  the  deed  (x).     And  where  the  execution  of  the 
deed  was  connived  at,  and  the  debtor  was  fraudulently  induced 
to  execute  it,  the  deed  could  not  be  availed  of  as  an  act  of  insol- 


(p)  Ibid,  at  p.  14. 

{q)  Ibid. 

(r)  In  re  Haslam,  3  V.L.R.  (I.),  10. 

(s)  In  re  Vail,  1  V.L.R.  (I.),  5;  In 
re  Eastwood,  5  A.J.R.,  61,  over-ruled  ; 
Ex  parte  Cawkwell,  in  re  Paget,  1  Rose, 
313, ;  Ex  parte  Alsop,  re  Bees,  29  L.  J. 
Bk.,  7  ;  In  re  and  ex  parte  Michael,  8 
Morroll,  305. 

(t)  In  re  Wiedeman,  5  V.L.R.  (I.), 
32. 

(u)  Ex  parte  and  in  re  Tealdi,  1  M.D. 


&D.,210. 

(V)  Ex  parte  and  in  re  Stray,  2  L.R. 
Cb.,  374;  in  re  Adamson,  ex  partt 
Viney,  2  Manson,  153  ;  In  re  Hatcley, 
ex  parte  Ridgway,  4  Manson,  41 ;  /» 
re  and  ex  parte  Woodroff,  4  Manson,  46. 

(to)  Vide  note  (u),  ante. 

(x)  Ex  parte  and  in  re  Marshall,  1 
M.  D.  &  De  G . ,  575.  As  to  misstatements, 
vide  He  Tanenberg,  ex  parte  Pewrier,  6 
Morreil,  49. 
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vency  by  the  creditor  concerned  (y).     The  Stamps  Act  1892  does    chap.  iv. 

not  apply  to  a  deed  of  assignment  for  the  benefit  of  creditors,  stamp*  Actim. 

though  it  contains  no  release    to    the  debtor   (z),  but  were  it 

dutiable  and  unstamped,  its  admission  as  an  act  of  insolvency 

could  not  be  objected  to  (a).    When  the  deed  is  registered  under  Production  of 

the  provisions  of  the  Act  of  1897,  the  production  by  the  petitioner  /acteproof^?act 

of  an  office  copy  of  the  deed  is  sufficient  primd  facie  proof  of  the 

commission  of  the  act  of  insolvency,  but  the  Court  may  always 

require  further  evidence  if  it  thinks  it  desirable  (6).     The  regis-  JES^Sed 

tration  of  the  deed  under  the  provisions  of  the  same  Act  (vide  iSsoivenoy. 

"  Deeds  of  Arrangement,"  post)  does  not  prevent  the  deed  from 

being  an  act  of  insolvency  if  it  can  be  taken  advantage  of  as 

such  (c). 

A  deed  of  assignment,  the  act  of  bankruptcy  alleged  being  its  JJJ ^jSJoSTto68 
execution,  contained  a  clause  releasing  the  debtor  from  "  all  debts,  sub^ent ve  ,n 
"  claims  and  demands  whatsoever  "  to  the  date  thereof,  and  the  debtors. 
official  receiver,  as  trustee  in  the  subsequent  bankruptcy  of  the 
debtor,  disallowed  the  proofs  tendered  by  the  creditors,  who  had 
signed  the  deed  on  the  ground  that  by  executing  it  they  had 
released  their  debts.     On  appeal,  it  was  held  that  the  question 
was  one  of  intention,  and  that  the  intention  was  that  the  deed 
was  not  to  operate  in  the  event  of  bankruptcy  and  the  release 
was  to  hold  good  in  case  the  consideration  for  which  it  was  given 
should  hold  good,  and   not   otherwise,  and  that   therefore  the 
creditors  were  entitled  to  prove  (d). 

TttxU  the  debtor  has  in  Victoria  or  elsewhere  made  a  convey-  Act  n. 
ance,  gift,  delivery  oi%  transfer  of  his  property  or  of  any  part 
Hiereof  with  intent  to  defeat  or  delay  his  creditors  (e). — The 
object  of  this  sub-section  is  to  secure  an  equal  distribution  of 
the  insolvent's  estate  amongst  his  creditors.  Dealings  with  the 
insolvent  within  three  months  of  the  date  of  sequestration  of  the 
nature  indicated  by  it  are  generally  impeached  on  this  ground, 
combined  with  the  effect  of  s.  71,  Act  of  1890,  as  well  as  on  the 

(y)  Re  Bankier,  4  A.J.R.,  90.  son,  118. 

(-)  Ex   parte  Brett,    18  A.L.T.,   8.  (c)  In  re  Batten,  ex  parte  Milne,  22 

S.C.,  mb   nom.,    hx  parte  Speed,   2  Q.B.D.,  at  p.  693.     Vide  s.  81,  Act  of 

A.L.R.,  137.  1897. 

{a) hire  Mangels,  17  A.L.T.,  220  ;  Ex  {d)  In  re  Stephemon,  ex  parte  Official 

parte.  Squire,  in  re  ffouldwell,  LK,  4  Receiver,  5  Morrell,  44. 

Ch. ,  47,  followed.    Vide  also  Re  Hollim-  (e)  S.  37,  Aot  of  1890-compare  32  & 

htad,  tx  parte  Heapy,  6  Morrell,  66 ;  33  Vict.  c.  73,  s.  6,  sub-8.  2 ;  46  &  47 

Pomford  v.  Walton,  L.R.  3  C.P.,  167.  Vict.  c.  52,  s.  4  (b). 

{b)  In  re  and  ex  varte  Slater,  4  Man- 
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chap.  iv.   grounds  set  out  in  s.  73  of  that  Act  relating  to  fraudulent  pre* 
f  erence. 

The  words  Though  the  conveyance  or  other  document  may  be  executed 

"or  elsewhere."  .....  . 

outside  the  limits  of  Victoria,  it  should,  to  be  an  act  of  insolvency, 
be  one,  on  the  analogy  of  the  case  of  Ex  parte  Crispin,  L.R.,  8 
Ch.,  374,  intended  to  be  in  accordance  with  the  Victorian  law, 
and  not  a  document  executed  by  a  person  domiciled  elsewhere 
and  operating  according  to  the  law  there.  In  the  case  referred 
to  it  was  said  in  referring  to  the  words  "  or  elsewhere "  that 
the  section  clearly  meant  fraudulent  by  the  law  of  England,  and 
therefore  could  not  apply  to  a  conveyance  which  was  executed 
in  and  was  to  operate  according  to  the  law  of  a  foreign  country. 

It  is  important  to  note,  however,  that  s.  73  only  operates  for 
three  months  prior  to  the  sequestration ;  but  this  sub-section, 
combined  with  s.  71,  operates  to  render  void  transactions  of  the 
nature  indicated  by  it  that  have  occurred  within  six  months 
before  the  presentation  of  the  petition  for  sequestration  (/).  The 
English  provision  first  appeared  in  the  Insolvency  Act  1871,  and  differs 

decisions  as  to      r  rr  if  * 

this  act  of         from  the  English  Acts  of  1869  and  1883  by  having  the  word 

insolvency.  °  *  ° 

"  fraudulent"  eliminated,  and  the  words  "  with  intent  to  defeat 
"  or  delay  his  creditors"  added.  The  English  Act  runs : — "  If  in 
"  England  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift, 
"  delivery  or  transfer  of  his  property  or  any  part  thereof."  The 
words  "  with  intent  to  defeat  or  delay  his  creditors,"  however, 
were  included  in  the  relative  section  of  the  prior  English  Acts,  6 
Geo.  IV.,  c.  16,  s.  3,  and  the  Act  of  1849,  s.  67.  The  result  of 
the  difference  is  set  out  (g)  as  follows : — "  It  has  been  intimated 
"  by  the  Full  Court  in  Michael  v.  Oldfield  (h),  that  our  s.  37  (il), 
"differing  in  its  terms  from  the  corresponding  section  of  the 
'•  English  Act  32  &  33  Vict.  c.  71,  s.  6,  the  English  decisions  upon 
'  that  sub-section  are  not  applicable  to  the  construction  of  our 
"  sub-section,  and  that  to  bring  a  case  within  our  law  it  must  be 
"  shown  that  in  the  operation  of  the  debtor's  mind  there  was  an 
"  intent  by  him  to  defeat  or  delay  his  creditors." 

The  test  applicable  to  the  English  sub-section — Did  the  lender 

intend  that  the  advance  should  enable  the  debtor  to  carry  on  his 

• 

(/)  Vide  latter  part  of  s.  37,  Act  of        962. 
1890.  (A)  13  V.L.R.,  p.  793. 

{tj)  Davey  v.  Danby,  13  V.L.R.,  p. 
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business,  and  had  he  a  reasonable  ground  for  believing  that  it  chap.  iv. 
would  enable  him  to  do  so?  (i)  is  a  wholly  inaccurate  test  to 
apply  to  cases  under  this  sub-section,  the  words  with  intent  to 
defeat  or  delay  his  creditors,  pointing  exclusively  to  the  intention 
of  the  debtor  and  borrower,  and  excluding  the  intention  of  the 
creditor  and  lender  (k). 

Two  classes  of  dealings  with  the  debtor  are  comprised  within  dS«°within 
the  terms  of  the  sub-section :— (1)  Those  in  respect  of  the  whole  the  ^-«ecti6B- 
of  the  debtor's  property.     (2)  Part  of  the  debtor's  property. 

The  authorities  treat  of  cases  in  which  the  transaction  has 
dealt  with  the  whole  or  part  of  the  debtor's  property,  ^a)  for  a 
past  debt,  (b)  for  a  past  debt  and  present  advance,  (c)  for  a  past 
debt  and  future  advance.  As  to  the  first  of  these  cases  it  is  well 
known  as  a  rule  of  law  applicable  in  all  cases  (7)that  an  assign-  Shoie o?nce  ° 
ment  of  the  whole  of  the  debtor's  property  or  the  whole  with  a 
colourable  exception  to  a  creditor  must  necessarily  defeat  and 
delay  his  creditors,  and  the  debtor  must  be  presumed  to  have 
intended  the  necessary  consequences  of  his  act  (ra). 


property. 


If  the  security  is  given  in  pursuance  of  a  promise  made  or  by 
an  agreement  stipulated  at  the  time  the  consideration  was 
received,  the  debt  incurred  is  not  a  past  debt,  but  is  regarded  as 
if  the  security  were  given  at  the  same  time  as  the  advance  was 
made  (n).  It  is  necessary  that  the  agreement  should  be  an 
absolute  one,  as  the  debtor  cannot  undertake  to  give  his  creditor 
a  security  when  required,  that  is,  when  the  circumstances  of  the 
debtor  should  be  such  as  to  require  the  creditor  to  demand  it  (o). 
An  assignment  for  the  benefit  of  such  creditors  as  the  trustee 
may  approve,  of  the  whole  of  the  debtor's  property,  is  not  of 
itself  evidence  of  the  debtor's  intent  to  defeat  or  delay  his  credi- 


(i)  Vide  Ex  parte  Johnson,  in  re 
Chapman,  26  Ch.  D.,  p.  338,  affirmed 
by  the  Privy  Council;  The  Adminis- 
trator-General of  Jamaica  v.  Lasctlles, 
in  re  Bee*,  (1894)  App.  Cas.,  p.  135. 

(*)  Michael  v.  Oidfield,  13  V.L.R., 
p.  811. 

(0  Hasher  v.  Moor  head,  2  V.L.R. 
(L.),  166. 

(sn)  Vide  also  Mackay  v.  Jellie,  17 
V.L.R.,  p.  94  ;  Michael  v.  Oldfield,  13 
V.L.R.,  p.  802;  In  re  Cairns,  17 
A.L.T.,  293;  21  V.L.R.,  at  p.  712 ;  2 


A.L.R.,  at  p.  93.  As  to  what  is  a 
colourable  exception  vtde  Young  v. 
Waud,  8  Ex.,  221 ;  Young  v.  Fletcher, 
34  L.J.,  Ex.  154;  Ex  parte  Bailey, 
22  L.  J  ,  Bk.  45. 

(n)  Jacomb  v.  Boss,  4  A.J.R.,  97; 
Ex  parte  Fisher,  re  Ash,  L.R.,  7  Ch., 
636. 

(o)  Ex  parte  Fisher,  re  Ash,  ante, 
and  vide  per  James,  L.J.,  Ex  parte 
Burton,  in  re  2'unstall,  13  Ch.  D.,  p. 
108. 
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chap.  iv.    tors.     Evidence  outside  the  deed  is  required  to  prove  the  fraudu- 
lent  intention  (p). 

In  the  second  case,  where  the  dealing  is  to  secure  a  past  debt 
and  present  advance,  the  intent  of  the  assignor  must  be  left  to 
the  jury  as  a  question  of  fact  (q). 

The  same  observation  can  be  applied  to  the  third  case,  namely, 
that  in  which  the  security  has  been  given  for  a  past  debt  and 
future  advance.  In  neither  of  these  latter  cases  is  the  dealing, 
even  if  it  comprises  a  man's  whole  property,  per  se  an  act  of 
insolvency  (r).  It  is  a  question  dehors  the  deed  whether  it  is 
fraudulent,  and  facts  must  be  proved  to  impeach  it  («),  and  there 
must  necessarily  be  evidence  to  show  what  property  the  insolvent 
had  at  the  time  of  the  assignment,  as  in  the  absence  of  such 
evidence  no  presumption  arises  either  way  (t). 

The  provisions  of  the  sub-section  are  barred  if  the  transaction 
does  not  come  within  the  statutory  period,  six  months  from  the 
presentation  of  the  petition  (u),  and  a  principle  upon  which  the 
transaction  is  sometimes  upheld,  if  it  is  within  the  statutory 
period,  is  the  fact  that  the  debtor  has  received  into  his  estate  an 
equivalent  for  his  property  or  his  security,  as  by  such  means  an 
equal  distribution  of  the  debtor's  estate  is  not  interfered  with. 
The  equivalent,  whether  it  consists  of  money  paid  down  or  other 
present  advantage,  prevents  the  deed  from  being  pew  se  an  act  of 
insolvency  (v). 


Limitation  of 
time. 


The  equivalent. 


Conveyance  of 
part  of  property 


As  to  the  other  portion  of  the  sub-section,  namely,  a  convey- 
ance, gift,  delivery  or  transfer  of  any  part  of  the  debtor's  property, 
an  assurance  of  such  for  a  past  debt  is  not  per  se  an  act  of  insol- 
vency (w).  The  part  of  the  debtor's  property  excepted  from  the 
transaction  must  amount  to  a  substantial  exception.     These  cases 


(p)  In  re  Wiedeman,  5  V.L.R.  (L), 
32  ;  Davey  v.  I)anby,  13  V.L.R.,  957. 

(q)  Michael  v.  Oldfield,  13  V.L.R., 
at  p.  802;  Hanker  v.  Moorhead,  2 
V.L.R.  (L.),  at  p.  167. 

(r)  Allen  v.  Bennett,  L.R.  5  Ch.,  577; 
Jacomb  v.  Boss,  4  A.J.R.,  at  p.  98. 

(s)  Lomax  v.  Bttxlon,  L.R.  6  C.P., 
107  ;  vide,  Jacomb  v.  Boss,  ante ;  vide 
also  Michael  v.  Oldfield,  ante. 

(0  Wedge  v.  Newlyn,  4  B.  &  Aid., 
831  ;  vide  Jacomb  v.  Boss,  ante. 

(?c)  See  latter  part  of  section,  and  Ex 


parte  Games,  re  Bamford,  12  Ch.  D., 
p.  314. 

(v)  Jacomb  v.  Boss,  4  A.J.R.,  98; 
Ex  parte  Beed,  in  re  Tweddell,  L.R., 
14  £q.,  586 ;  Mercer  v.  Peterson,  L.R., 
3  Exch.,  104.  As  to  what  has  been 
held  by  English  Courts  as  not  being  a 
sufficient  equivalent,  vide  Ex  parte 
Cooper,  re  Baum,  10  CD.,  313 ;  Ex 
parte  Payne,  re  Cross,  11  CD.,  539. 

(to)  Ex  parte  Field,  re  MarUnc,  13 
Ch.  D.,  106. 
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are  a  class  in  which  it  is  impossible  to  lay  down  a  code  of  rules  chap.  iv. 
which  will  govern  all  so  as  to  dispense  with  the  obligation  to 
examine  the  facts  of  each  particular  one.  In  each  case,  look- 
ing at  all  the  circumstances,  these  questions  of  fact  are  to  be 
answered : — Does  the  assignment  include  all  the  property,  or  is 
there  a  substantial  exception  ?  Is  it  wholly  to  secure  a  pre- 
existing debt  ?  And,  if  there  is  a  further  advance,  is  it  a  sub- 
stantial one  or  only  one  intended  to  give  colour  to  a  security 
which  is  in  reality  made  only  for  the  purpose  of  securing  a  pre- 
existing debt  ?  (x).  The  intention  to  defeat  and  delay  the  creditor  5,gf®^teni t0 
must  also  be  proved  as  a  matter  of  fact  (y),  and  it  must  exist  In  delay- 
fact  and  cannot  be  presumed  (z),  and  to  avoid  a  deed  the  inten- 
tion must  be,  as  under  13  Eliz.  c.  5,  an  actual  as  distinct  from  a 
constructive  intent  (a).  In  the  case  of  Hasher  v.  Moorhead  (6), 
the  words  "  conveyance  with  intent  to  defeat  and  delay  his 
"  creditors  "  were  regarded  as  being  synonymous  with  the  words 
"fraudulent  conveyance"  in  the  English  Act,  but  this  does 
not  accord  with  the  decision  of  the  Full  Court  in  Michael  v. 
Oldfield  (c). 

The  word  "  delivery  "  is  restricted  in  its  meaning  to  delivery  "  Deiiveiy." 
with  intent  to  pass  the  property  (d). 

Tliat    the    debtor  has,  with   intent  to  defeat  or  delay  his Acfc  IIL 
creditors,  done  any  of  the  following  things,  namely,  departed 
<Ait  of  Victoria,  or  being  out  of  Victoria  remained  out  of  Vic- 
toria, or  departed  from  his  dwelling -house,  or  otherwise  absented 
himself  or  begun  to  keep  house  (e). 

"  Departed  out  of  Victoria"— The  limits  of  Victoria  are  set  $*&? 
out  in  13  &  14  Vict.  c.  59,  s.  1,  and  18  &r  19  Vict.  c.  54,  s.  5  (/). 
If  the  departure  is  made  with  intent  to  delay  the  creditors,  the 
act  of  insolvency  is  committed  though  no  creditor  be  thereby  in 

(a?)  Per  James,  L.J.,  Ex  parte  and  ante  p.  110. 

m  re  King,  2  Ch.  D.t  p.  262.     Vide  In  (d)  In  re  Johnston,  5  W.W.  &  a'B. 

re  Cairn*,  21  V.L.R.,  at  p.  712 ;  17  (I.),    12.    See    also    on    this     subject 

A.L.T.,  294.  generally  observations  as  to  the  aoc- 

(y)  Hasher  v.  Moorhead,  2  V.L.R.  trine  of  fraudulent  preference.  Chapter 

(L),  160.  Y.,po*t. 

(:)  Vide  Beeston  v.   Donaldson,    18  (e)  S.  37,  Act  of  1890— compare  s.  6 

V.L.R.,  214.  (3),  32  &  33  Vict.  c.  71,  and  s.  4  (d),  46 

(a)  Ibid.  &  47  Vict.  c.  52. 

(*)  Ante.  (/)  See  Victorian  Statutes,  vol.  7, 

(c)  13  VJL.R.,  at  p.  811 ;  and  see  pp.  199,202. 
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chap.  IV.    fact  delayed  (g).     The  Court,  in  ascertaining  what  the  intentions 
of  the  debtors  were,  has  to  judge  by  their  acts,  and  it  is  impossible 
to  prove  by  positive  evidence  their  intentions,  which  are  shut  up 
in  their  own  minds.     The  Court  would  be  paralyzed  and  the 
result  would  be  ridiculous  if  it  were  to  accept  the  mere  state- 
ments of  the  debtors,  their  mere  words  and  talk,  as  against  their 
acts  (h),  and  therefore  where  traders  owed  considerable  debts 
and  had  no  property  in  the  colony  except  their  business,  stock  in 
trade,  and  book  debts,  and  sold  the  same  for  an  amount  sufficient 
to  pay  their  debts  and  then  left  the  colony  without  making 
any  provision   for  their  payment,  but  under   no  concealment, 
stating  that  they  intended  in  a  few  months  to  return,  the  Court 
found  that  they  intended  the  natural  consequences  of   their  act 
and    left    the   colony   with    intent    to    defeat    or  delay  their 
creditors  (i).     If  a  trader  goes  abroad  and  provides  no  means 
for  paying  bills  of  exchange  which  fall  due  in  his  absence  he 
commits  the  act  of  insolvency  (k);  and  if   the  necessary  con- 
sequence of  the  departure  is  that  his  creditors  must  be  delayed 
the  debtor  commits  the  act  of  insolvency,  as  where  a  foreign 
member  of  a  firm  who  had  purchased  the  assets  and  liabilities 
of  the  firm  had  visited  Victoria  and  left  the  colony  surreptitiously 
under  fear  of  persons  appointed  to  watch  him  by  the  creditors  (I). 
The  principle  that  the  intent  is  rightly  to  be  inferred  from  the  con- 
sequence of  the  creditors  being  defeated  and  delayed,  must  at  least 
be  subject  to  certain  limitations  having  reference  to  the  relation 
in  which  the  creditor  stands  to  the  debtor.    The  intent  must  exist, 
and  the  principle  fully  recognised  as  applicable  to  all  cases  is 
that  it  is  for  the  petitioner  to  satisfy  the  mind  of  the  Court.    The 
case  has  to  be  proved  (m).     A  debtor  is  not  obliged  to  stay 
in  the  place  because  he  is  indebted.     He  can  go  abroad  for  a 
legitimate  purpose,  but  if  he  fails  to  return  as  he  professes,  it 
does  not  by  any  means  follow  that  a  petition  which  charged  him 
with  absenting  himself  with  a  view  to  defeat  or  delay  his  credi- 
tors should  fail,  as  the  suspicions  which  such  conduct  occasioned 
would   be  justified,  and   the  Court   finding   that  it  had   been 
mistaken  as  to   the   object  of   the   debtor   in  going,  would,  if 

{g)  Robertson  v.  Liddell,  9  East,  487  ;  Mont.  &  Ay.,  722. 

9  R.R.,  596.  (/)  In    re    Oppenheimer,   3    A.J.R., 

(h)  In  re  Diontiio,  14  V.L.R.,  336.  128. 

(i)  Ibid,  {m)  In  re  Cabena,  21  V.L.R.,  at  p. 

{k)  Ex  -mrte  Kilner,  in  re  Bryant,  3  293  ;  1  A.L.R.,  45. 
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required,  make  an  order  that  the  affidavits  on  the  file  be  used  in    chap.  IV. 
a  subsequent  application  (n). 

An  intent  to  defeat  a  single  creditor  is  sufficient  (o). 

"  Being  out  of  Victoria,  remained  out  of  Victoria." — A  debtor 
left  Victoria  more  than  twelve  months  before  the  order  nisi,  and 
the  act  of  insolvency  alleged  was  that  he  had  remained  out  of 
Victoria  with  intent  to  defeat  and  delay  his  creditors.  It  was 
found  that  he  had  appeared  to  have  left  Victoria  to  defeat  his 
creditors,  and  had  stayed  for  a  year  absent  from  the  colony. 
The  difficulty  was  whether  his  departure  and  absence  being  one 
continuous  act,  his  departure  more  than  a  year  since  could  be 
considered  a  continuing  act  from  day  to  day,  but,  having  regard 
to  an  English  authority,  the  order  was  made  absolute  (p). 

"  Departed  from  his  divelling-house" — The  intent  in  this 
instance  can  be  inferred  in  the  same  manner  as  in  the  cases  on 
departing  from  the  colony,  and  the  petition  must  allege  that  the 
debtor  departed  from  his  dwelling-house  with  intent  to  defeat  or 
delay  his  creditors,  as  such  an  omission  is  a  matter  of  substance 
and  not  a  mere  formal  defect,  and  cannot  be  cured  by  amend- 
ment (q).  If  the  intent  is  established  the  act  is  complete  at  the 
instant  of  the  debtor's  departure  from  his  dwelling-house  (r),  and 
the  departure  with  the  intent  is  sufficient  although  there  has  been 
no  actual  delay  of  any  creditor  («).  Where  the  alleged  act  of  in- 
solvency was  that  the  debtor  had  "absented  herself  from  her 
"  dwelling-house  with  intent  to  defeat  and  delay  her  creditors," 
it  was  held  the  absenting  need  not  be  a  corporeal  or  physical 
one.  The  debtor,  previous  to  judgment,  adopted  an  alias,  and 
after  the  judgment  removed,  leaving  no  address,  nor  giving  any 
to  her  solicitor ;  it  was  held  that  she  had  committed  an  act  of 


(n)  In  re  Cabena,  21  V.L.R.,  at  p. 
293;  1  A.L.R.,  45.  Vide  also  lie 
McKeand,  6  Morrell,  240. 

(o)  In  re  Richards,  5  A.J.R.,  103. 

(/>)  In  re  Fyson,  6  V.L.R.  (I.),  19. 
The  authority  referred  to  was  Ex  parte 
Bunny,  1  De  G.  &  J.,  119;  26  L.J. 
Bk.,  83.  In  this  case  the  debtor  went 
abroad  with  intent  to  delay  his  credi- 
tors, and  remained  abroad  with  the 
same  intent,  and  a  petition  was  filed 
more  than  twelve  months  after  his 
leaving  England,  and  the  Court  de- 
cided, as  he  had  within  twelve  months 


before  the  filing  of  the  petition  been 
remaining  abroad  with  intent  to  delay 
his  creditors,  the  adjudication  was  valid; 
the  remaining  abroad  with  intent  to 
defeat  or  delay  creditors  being  a  con- 
tinuing act  of  bankruptcy,  whether  the 
going  abroad  was  or  was  not  an  act  of 
bankruptcy. 

{q)  In  re  McKeand,  ante  ;  Ex  parte 
Coates,  in  re  Skelton,  5  Ch.  D.,  979. 
Std  vide  p.  45  as  to  amendment. 

(?•)  Ex  parte  Gardner \  1  V.  &  B. ,  45. 

(a)  Bouch  v.  Great  Western  Bail  way 
Company,  1  Q.B.,  51. 
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CHAP.  IV.    bankruptcy  (t).    The  fact  of  remaining  from  the  house  or  place 
'  of  resort  is  a  continuing  one,  as  it  is  in  the  case  of  a  debtor 
remaining  abroad  (u). 

The  fact  of  a  man  not  being  present  in  his  dwelling-house  is 
"  pretty  good  proof  "  of  his  having  gone  away,  and  the  fact  of  his 
having  gone  away,  leaving  his  debts  unprovided  for,  is  "pretty  good 
"  proof  "that  he  intends  to  defeat  and  delay  his  creditors,but  in  order 
to  be  absent  he  must  be  alive,  and,  notwithstanding  the  ordinary 
presumption  in  favour  of  life,  the  petitioning  creditor  who  alleges 
that  his  debtor  has  committed  an  act  of  bankruptcy  by  departing 
from  his  dwelling-house  with  intent  to  defeat  and  delay  his 
creditors,  is  bound  to  show  that  the  debtor  is  alive  and  in  some 
other  place  if  there  be  doubt  (v). 

A  debtor  who  has  no  settled  house,  but  takes  up  a  temporary 
abode  at  a  public  house  in  the  place  to  which  his  business  carries 
him,  commits  an  act  of  insolvency  by  departing  from  such  public 
house  with  intent  to  defeat  and  delay  his  creditors  (it;) .  If  a  debtor 
has  a  house  belonging  to  him,  but  he  has  abandoned  it  as  his 
dwelling-house,  the  house  is  not  his  "  dwelling-house  "  within  the 
meaning  of  the  section  (x).  The  right  to  return  to  the  house  does 
not  make  it  his  dwelling-house  (y). 

"  Otherwise  absented  himself" — Cases  under  this  part  of  the 
sub-section  include  generally  any  act  done  to  avoid  a  creditor. 
A  debtor  who  breaks  appointments  made  with  his  creditors,  with 
intent  to  defeat  or  delay,  comes  within  this  provision  (z),  but  the 
mere  failure  to  keep  an  appointment  made  with  a  creditor  is  not 
an  act  of  bankruptcy  (a).  The  failure  contemplated  is  such  as 
where  a  debtor  upon  applications  made  to  him  by  creditors  for 
payment  of  their  debts,  made  appointments  with  them  to  meet 
him  at  specified  times  and  places  with  reference  to  a  settlement 
of  their  demands,  but  failed  to  keep  them  (6).  There  need  not  be 
a  "  departure  "  from  the  dwelling-house  to  comprise  absenting 
under  this  proviso  (c). 

(t)  In  re  Alder  son,  tx  parte  Jackson,  (y)  Ibid. 

(1895)  1  Q.B.,  183  ;  1  ManaoD,  495.  (z)  In  re  Jamieson,  a'Beckett's  Re- 

(u)  Ibid.  served  Judgments,  74. 

(r)  Ex  parte  Geisel,  in  re  Stanger,  (a)  Key  v.  Shaw,  8  Bins.,  320.     Vide 

22  Ch.  V.,  436-438.  also  In  re  Roche,  1  A.L.T.,  112;  and 

(to)  Holroydv.  Gwynne,  1  Rose,  113.  He   WooUtenholme,  tx  parte  Foster,  4 

{x)  In  re  Nordenfeldt,  tx  parte  Maxim,  Morrell,  258. 

d-c  ,  Company,  (1895)  1  Q.B.,  151 ;  2  (6)  Russell  v.  Bell,  10  M.  &  W.,  340. 

Manson,  20.  (c)  Deffie  v.  Desanjes,  8  Taunt.,  671. 
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"  Begun  to  keep  house." — The  denial  to  a  creditor  is  necessary  CHAP.  iv« 
to  complete  the  act  of  insolvency,  and  such  is  committed  on  the 
day  of  the  denial,  as  where  a  debtor  gave  orders  to  be  denied  on 
one  day  but  was  not  in  fact  denied  till  another  (d).  The  denial 
may  be  to  the  authorised  agent  of  the  creditor  as  his  clerk  (e), 
and  it  may  be  an  act  that  amounts  to  a  denial,  as  in  the  case  of 
a  firm,  the  doors  and  windows  of  the  place  of  business  being 
closed  and  the  customers  unable  to  obtain  admission,  the  jury 
finding  that  they  are  so  closed  to  exclude  the  customers,  and  the 
partners  remaining  within,  it  is  an  act  of  bankruptcy  by  the 
partners  by  beginning  to  keep  house  (/).  It  therefore  applies 
to  a  man's  place  of  business,  but  the  denial  need  not  necessarily 
be  at  the  place  of  business,  it  may  take  place  at  the  debtor's  lodg- 
ings or  any  other  place  where  the  creditor  knows  he  may  be  found 
(g).  A  general  order  to  be  denied  to  all  comers  and  a  denial 
accordingly  to  some  particular  creditor  is  sufficient  (h).  There  is 
no  act  of  insolvency  if  the  denial  is  at  a  late  hour  after  retirement 
to  rest  (i),  or  on  a  Sunday  at  the  debtor's  appointment  (k).  It  is 
apparently  insufficient  to  merely  ask  for  payment  of  the  debt  if 
the  debtor  denies  himself.  The  creditor  should  ask  to  see  fiim 
personally  (/).  The  latter  request  is  sufficient,  even  if  money  is 
not  asked  for,  if  the  debtor  who  denies  himself  knows  that  the 
creditor  has  called  or  sent  for  the  money  due  (m). 

That  the  debtor  has  filed  in  the  prescribed  manner  in  the  Court Act  IV- 
a  declaration  admitting  his  inability  to  pay  his  debts  (n). 

The  declaration  must  be  dated  and  signed  by  the  debtor,  and  be 
in  the  form  in  the  schedule,  with  such  variations  as  circumstances 
may  require,  and  be  witnessed  by  a  chief  clerk,  a  solicitor,  or  a 
justice  of  the  peace  (o).  Where  it  is  filed  by  a  firm,  it  must  contain 
the  names  in  full  of  the  individual  partners,  and  if  it  is  signed  in  the 


The  facts  in  this  case  were  that  two 
partners  told  their  shopman  they  were 

§oing  out  to  get  some  bills  of  exchange 
iscounted,  and  directed  him  to  make 
some  excuse  in  case  a  creditor  should 
calL  On  that  day  and  the  following 
day  a  creditor  called  when  they  were 
both  at  home  and  desired  to  see  either 
one  or  the  other  of  them,  and  the  shop- 
man denied  them  without  being  author- 
ised by  them  so  to  do.  1 1  was  held  that 
the  jury  were  warranted  in  concluding 
that  they  absented  themselves  with  an 
ntent  to  delay  creditors 


{d)  Hawkes  v.  Sands,  3  Doug.,  429. 

(e)  Hughes  v.  Oilman,  10  Moore,  480. 

(/)  dimming  v.  Bailey,  6  Bing.,  363. 

(</)  Park  v.  Prosser,  1  C.  &  P.,  176. 

(h)  Lloyd  v.  Heathcote,  5  Moore,  129. 

(i)  Hughes  v.  Oilman,  ante. 

(k)  Ex  parte  and  in  re  Preston,  2 
Rose,  21. 

(1)  Dudley  v.  Vaughan,  1  Camp.,  271. 

(m)  Htigh.es  v.  Oilman,  anle. 

(n)  S.  37,  Act  of  1890— compare  32 
&  33  Vict.  c.  71,  s.  6  (4) ;  46  &  47  Vict, 
c.  52,  s.  4. 
(o)  R.  165,  Form  2. 
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CHAP.  iv.  firm's  name  (p),  it  must  be  accompanied  by  an  affidavit  made  by 
the  partner  signing  the  declaration,  showing  that  all  the  partners, 
or  the  greater  number  of  partners,  within  Victoria  concur  in  the 
filing  of  the  same  (q).  It  must  set  out  that  the  debtor  admits  his 
inability  to  pay  his  debts,  and  must  be  filed  with  the  chief  clerk 
of  the  Court  in  the  district  in  which  such  debtor  might  present  a 
petition  for  sequestration  (?*). 

The  sub-section  follows  s.  6  (4),  32  &  33  Vict.  c.  71,  and  a  case 
decided  under  that  Act  states  that  the  declaration  is  filed  so  as  to 
constitute  an  act  of  bankruptcy  when  it  is  delivered  to  the  proper 
officer  at  the  proper  office  for  that  purpose  with  the  intention 
that  it  should  be  filed  (s).  It  is  stated  to  be  a  substitute  for 
voluntary  sequestration,  so  that  a  debtor  filing  such  a  declaration 
would  enable  any  creditor  who  wished  it  to  procure  a  compulsory 
sequestration  (£).  The  filing  of  a  petition  for  liquidation  by 
arrangement  is  not  an  act  of  insolvency  within  this  sub-section  (u). 


ActV. 


The  seizure. 


Knowledge  of 
the  debtor. 


Fi./a.  must 
agree  with 
judgment  debt. 


That  execution  issued  against  the  debtor  on  any  legal  process  for 
the  purpose  of  obtaining  payment  of  not  less  than  £50  has  been 
levied  by  seizure:  unless  such  process  be  bond  fide  satisfied  by 
payment  or  otherwise  within  four  days  from  tfte  seizure.  Pro- 
vided a  petition  for  sequestration  be  presented  within  twelve 
dxtys  from  the  seizure. 

The  cases  applicable  to  seizure  by  the  sheriff  are  collected 
in  Chitty's  Archbold's  Practice,  14th  ed.,  p.  837.  As  to  the 
County  Court,  vide  Part  II.,  Division  13  of  the  County  Court 
Act  1890,  and  as  to  the  Court  of  Petty  Sessions,  vide  Part  IV., 
Division  3,  Justices  Act  1890.  Knowledge  by  the  debtor  of 
the  seizure  under  the  execution  is  not  necessary  to  complete 
the  act  of  insolvency  under  this  sub-section  (x).  The  amounts 
mentioned  as  recovered  and  levied  for  respectively  must  agree  (y), 
that  is,  the  writ  of  fieri  facias  must  state  accurately  the 
amount  due  upon  the  judgment  on  which  it  is  based,  otherwise 
the  non-satisfaction  of  it  will  not  be  an  act  of  insolvency  (z). 


(p)  Vide  r.  285. 

(q)  R.  287. 

(r)  R.  165. 

(*)  Bans/ordv.  Matile,  8  L.R.  C.P., 


672. 


(0  Be  Smith,  3  A.J.R.,  17. 
(m)  In  re  Smith,  ante. 


{x)  In  re  PecUer,  17  A.L.T.,  46.  Sed 
vide  Ex  parte  Blain,  in  re  Saicer*,  12 
CD.,  522. 

(y)  In  re  Wright,  15  A.L.T.,  190;  In 
re  Tucker,  13  V.L.R.,  551. 

(2)  In  re  Tucker,  ante. 
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An  execution  levied  on  the  goods  of  partners,  followed  by  their    chap.  iv. 


personal  default  in  not  paying,  is  all  that  is  required  in  such  a  partners. 
case,  and  thus  when  judgment  was  obtained  against  two  partners 
comprising  a  firm  in  their  trading  name  for  a  trade  debt,  and 
execution  issued  against  them  under  that  name  was  levied  by 
seizure,  and  the  process  had  not  been  satisfied,  it  was  held  that 
such  amounted  to  an  act  of  insolvency  under  this  sub-section  (a). 
It  would  be  otherwise  if  the  default  were  not  a  personal  one  of 
the  partners,  as  an  act  of  insolvency  must  be  a  personal  act  or 
default,  and  cannot  be  committed  through  an  agent  or  firm  as 
such  (6). 

The  rule  as  to  computation  of  time  is  that  the  number  of  days  Periods  of  time 

in  this  act  of 

is  to  be  reckoned  exclusive  of  the  first  day  and  inclusive  of  the  insolvency. 
last  day  (c).  A  seizure  was  made  on  30th  August  and  the  peti- 
tion was  presented  on  Monday,  12th  September,  and  it  was  con- 
tended that  under  r.  4  of  the  Insolvency  Rules  1890  the  Sunday 
should  not  be  counted,  thus  bringing  the  presentation  of  the 
petition  within  twelve  days.  It  was  held,  however,  that  the 
petition  was  not  presented  within  the  time  limited  by  the  sub- 
section, as  the  rule  only  applied  to  computation  of  time  in  cases 
where  such  time  was  prescribed  by  the  rules  or  by  the  practice 
of  the  Court,  and  not  to  the  cases  where  the  time  was  fixed  by 
the  Act  itself  (d).  Rule  4  (a)  1898  in  terms  applies  to  the  Acts, 
but  in  cases  where  the  time  is  expressly  fixed  by  the  Acts,  as  in 
the  present  one,  the  rule  would  probably  not  be  regarded.  An 
objection  that  the  order  nisi  should  show  on  its  face  that  it  was 
not  presented  until  four  days  after  seizure  was  over-ruled  (e),  uSa^^Boftion. 
and  an  objection  to  the  effect  that  under  this  sub-section  the 
petition  should  be  presented  by  the  person  issuing  the  execution 
was. also  over-ruled  (f).  Though  the  act  of  insolvency  arises  if 
the  process  be  not  satisfied  within  four  days  from  the  seizure  the 
sheriff  cannot  sell  until  after  eight  days  from  the  seizure,  and  is 


(a)  Re  De  Beer  Monte  and  Company, 
16  A.L.T.,  160. 

(6)  Ex  parte  Blain,  in  re  Saicers,  12 
Ch-  D.,522. 

(<•)  WaUton  v.  If*el%  16  V.L.R.,  607, 
over-ruling  In  re  Walker,  15  V.L.R., 
684. 

(d)  In  re ,  18  V.L.R.,  p.  570. 

As  to  decisions  to  the  same  effect  on 
other  sections,  see  In  re  Crisp,  5  V.  L.  R. 
(I.),  1,  as  to  sub-8.  6 ;  In  re  Counihan,  8 


V.L.R.  (I.),  14,  as  to  s.  45 ;  sed  ride 
s.  10  (3),  Act  of  1897,  which  provides 
that  the  Supreme  Court  or  this  Court 
may  extend  the  time  for  doing  any  act 
or  thing  either  before  or  after  the  ex- 
piration thereof;  and  see  also  "Time," 
Chapter  II. 

(c)  In  re  Hawkins,  12  V.L.R.,  at  p. 
318. 

(/)  Ibid. 
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CHAP.  IV.    obliged  to  retain  the  proceeds  for  a  further  period  of  four  days 
Retention  of  pro-  and  to  hand  same  to  the  assignee  or  trustee  if  a  sequestration  of 
y  s  en  .  ^e  debtor's  estate  takes  place  within  such  time  (g). 


Act  VI. 


Tfvat  the  creditor  presenting  the  petition  has  served  in  the 
presanbed  manner  on  the  debtor  a  debtors  summons  requiring 
the  debtor  to  pay  a  sum  due  of  an  amount  of  not  less  than  fifty 
pounds,  and  the  debtor  lias  for  the  space  of  fourteen  days  suc- 
ceeding the  service  of  such  summons  neglected  to  pay  such  sum 
or  to  secwre  or  compound  for  the  same  (A). 

No  order  can  be  made  on  this  act  of  insolvency,  if  the  debtor 
has  applied  for  the  dismissal  of  such  summons,  until  after  the 
hearing  of  the  application,  or  where  the  summons  has  been  dis- 
missed, or  during  a  stay  of  the  proceedings  therein  (i) ;  and  it 
appears  that  the  making  of  an  order  absolute  does  not  affirm  the 
existence  of  the  debt,  for  if  the  insolvent  has  any  grounds  to 
dispute  it  he  may  thereafter  do  so  in  the  Insolvency  Court  (k). 
On  the  return  of  the  order  nisi  the  onus  of  proving  payment  or 
•composition  lies  on  the  respondent  (I).  The  sufficiency  of  the 
debt  can  be  inquired  into  on  the  return  of  the  order  nisi  (m). 

Time  in  So  far  as  the  computation  of  time  in  the  sub-section  goes,  r.  4, 

sub-section.  ^  *  0 

of  1890,  excluding  a  Sunday,  was  held  not  to  apply  (n). 

A  debtor's  summons  may  be  granted  by  the  Court  on  a 
creditor  proving  to  its  satisfaction  that  a  debt  sufficient  to 
support  a  petition  for  sequestration  is  due  to  him  from  the 
aiEFi Smof for  person  against  whom  the  summons  is  sought,  and  that  the 
creditor  has  failed  to  obtain  payment  of  his  debt  after  using 
reasonable  efforts  to  do  so  (o).  The  summons  must  be  in  the 
prescribed  form  (p).  It  must  state  that  in  the  event  of  the 
debtor  failing  to  pay  the  sum  specified  in  the  summons,  or  to 
compound  for  the  same  to  the  satisfaction  of  the  creditor,  a 
petition  may  be  presented  against  him  praying  that  his  estate  may 
be    sequestrated.     The  summons  must   have    an    endorsement 

(g)  S.  76,  Act  of  1890.  14. 

{h)  Compare  32  &  33  Vict.  c.  71,  s.  6  (I)  In  re  Crisp,  5  V.L.R.  (I.),  1. 

(6),  superseded  in  46  &  47  Vict.  c.  52,  (m)  In  re  McDonald,  4  A.J.K.,  184 ; 

by  the  act  of  bankruptcy  relating  to  5  A.  J.R.,  42. 

non-payment  by  a  debtor  after  service  (n)  In  re  Crisp,   5  V.L.R.    (I.),    1. 

of  a  bankruptcy  notice.  Sed  vide  p.  47  ante,  "  Time." 

(i)  R.  190.  (o)  S.  38,  Act  of  1890;  r.  175. 

{k)  In  re  Couniluxn,  8  V.L.R.  (I.),  (p)  Schedule  of  Forms  post,  form  6. 


summons. 
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thereon  to  the  like  effect,  or  such  other  prescribed  endorsement  chap.  iv. 
as  may  be  best  calculated  to  indicate  to  the  debtor  the  nature  of 
the  document  served  upon  him,  and  the  consequences  of  inatten- 
tion to  the  requisitions  therein  made  (q),  and  a  notice  to  the  Nofcloe8  thereon- 
debtor  that  if  he  disputes  the  debt  and  desires  to  obtain  the  dis- 
missal of  the  summons  he  must  file  an  affidavit  with  the  chief 
clerk  within  fourteen  days  stating  that  he  is  not  so  indebted  or 
only  so  to  a  less  amount  than  fifty  pounds  (r). 

Where  a  company  or  co-partnership  is  duly  authorised  to  sue 
and  be  sued  in  the  name  of  a  public  officer  or  agent  he  may,  as 
nominal  petitioner  for  and  on  behalf  of  such  company  or  co- 
partnership, sue  out  a  debtor's  summons  against  any  debtor  to 
such  company  or  co-partnership  on  filing  an  affidavit  that  he  is 
such  public  officer  or  agent  and  that  he  is  authorised  to  sue  out 
such  summons  (*). 

The  creditor  must  file  an  affidavit  of  the  truth  of  his  debt  (t),  The  debt. 
but  the  proof  of  debt  is  not  restricted  to  proof  by  the  creditor  on 
his  own  personal  evidence  (u),  and  the  sufficiency  of  the  facts 
upon  which  the  summons  may  issue  is  in  the  discretion  of  the 
judge   (v).     The  words   "sufficient  to  support  a  petition  for  secured  debt  as 
"  sequestration,"  apply  to  the  amount  of  the  debt  irrespective  of  summons. 
any  securities  held  by  the  creditor,  and  it  is  not  necessary  for 
a  secured  creditor  in  order  to  obtain  a  debtor's  summons  either 
to  realise  or  value  his  securities  or  to  offer  to  give  them  up  or 
have  them  valued  (w),  though  he  must  do  so  in  order  to  obtain 
an  adjudication  of  sequestration  (x). 

The  creditor  must  also  lodge  the  summons,  together  with  two 
copies  thereof  and  three  copies  of  his  particulars  of  demand  (y). 
Unless  the  summons  is  lodged  it  may  be  set  aside,  and  the  appli- 
cation for  that  purpose  can  be  made  after  the  expiration  of  the 
fourteenth  day  (z).  The  particulars  of  demand  must  be  expressed  SoSd.*'8  °f 
with  reasonable  and  convenient  certainty  as  to  dates  and  all 
other  matters,  but  no  objection  is  allowed  to  the   particulars 

(g)  S.  38,  Act  of  1890.  (v)  In  re  Lyon,  4  A.  J.R.,  13. 

(r)  R.  180.  («7)  In  re  Portch,  7  V.L.R.  (I.),  126. 

(s)  R.  284.  (x)  Ex  parte  Mauritz,  in  re  Giles,  5 

(t)  R.  176.  L.R.,  Ch.  779. 

(«)  McDonald  v.  Lloud,  Z  A.J.R.,            (y)  R.  176. 

43  ;  and  see  e.  21,  Act  of  1890,  and,  in  (2)  In  re  Lawler,  4  V.L.R.  (L),  8. 
of  corporations,  r.  284. 
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chap.  iv.    unless  the  Court  considers  that  the  debtor  has  been  misled  by 
them  (a). 

The  chief  clerk  must  seal  the  particulars,  which  are  then 
deemed  part  of  the  summons  (6),  and  the  original  summons  must 
be  filed  and  the  copies  sealed  and  issued  to  the  creditor  (c).  The 
summons  must  have  on  it  the  name  and  place  of  business  of  the 
solicitor  actually  suing  out  the  same,  but  in  case  no  solicitor  is 
employed  for  the  purpose,  then  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  creditor  in  person  (d). 

service  of  The  summons  must  be  personally  served  within  twenty-one 

summons.  L  "  " 

days  from  the  date  thereof  by  delivering  to  the  debtor  a  sealed 
copy  of  the  summons,  but  if  personal  service  cannot  be  effected 
the  Court  may  grant  extension  of  the  time  for  service,  or  if  the 
Court  be  satisfied  by  affidavit  or  the  examination  of  witnesses 
that  the  debtor  has  left  Victoria,  or  is  keeping  out  of  the  way  to 
avoid  such  service,  it  may  order  service  to  be  made  by  delivery 
of  a  sealed  copy  of  the  summons  to  some  adult  inmate  at  his 
usual  or  last  known  place  of  residence  or  business,  or  if  such 
inmate  will  not  receive  the  same,  or  if  there  be  no  such  inmate, 
by  affixing  such  copy  upon  some  conspicuous  place  upon  the 
premises,  or  it  may  order  that  a  notice  of  the  granting  of  the 
summons  according  to  form  No.  8  in  the  Schedule  of  Forms,  post, 
be  gazetted  and  advertised  in  a  local  paper,  and  that  the  publica- 
tion of  such  notice  in  the  Gazette  and  local  paper  shall  be  deemed 
to  be  service  on  the  debtor  on  the  seventh  day  after  the  last  of 
such  publications  (c). 

service  on  Arm.  The  summons  will  be  deemed  to  be  duly  served  on  all  the 
members  of  a  firm  if  it  be  served  at  the  principal  place  of  busi- 
ness of  the  firm  in  Victoria  on  any  one  of  the  partners,  or  upon 
any  person  having  at  the  time  of  service  the  control  or  manage- 
ment of  the  partnership  business  there  (/). 

e^ndTtiSlefor  ^n  application  for  an  extension  of  time  for  service  must  be 
either  in  print  or  manuscript  or  type-written,  or  partly  in  one  or 
partly  in  another,  and  need  not  be  supported  by  affidavit  unless 
in  any  case  the  Court  shall  otherwise  require  (</). 

(a)  R.  177.  papers,  see  forme  8  and  9,  Schedule  of 

(6)  R.  178.  Forms,  post. 

(c)  Ibid.  (/)  R.  286. 

{d)  R.  179.  {g)  R.  189. 

(e)  R.  187.  For  forms  of  notice  in 


service. 
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Service  of  the  summons  must  be  proved  by  affidavit,  with  a  chap.  IV. 
sealed  copy  of  summons  attached,  and  filed  in  Court  (h) ;  and  proof  of  service. 
when  on  the  hearing  of  the  order  nisi  the  only  evidence  of 
service  of  the  summons  was  an  order  of  the  judge  refusing  an 
application  by  the  debtor  to  dismiss  the  summons  and  the  debtor's 
affidavit  filed  and  used  on  the  occasion,  such  was  held  to  be 
insufficient  (i). 

If  a  person  is  aggrieved  with  the  decision  of  the  insolvency 
judge  as  to  the  sufficiency  of  the  service,  the  remedy  is  by  appeal, 
and  not  by  prohibition  (k).  Where  there  is  an  order  directing 
substituted  service  of  the  summons,  the  Supreme  Court,  it  would 
seem,  can  go  behind  such  order  of  the  Insolvency  Court  and  con- 
sider the  validity  of  the  service  (I). 

Any  debtor  served  with  a  debtor's  summons  may  apply  to  the  Application 
Court  in  the  prescribed  manner  and  time  (m)  to  dismiss  such  9Ummon8- 
summons  on  the  ground  that  he  is  not  indebted  to  the  creditor 
serving  such  summons,  or  that  he  is  not  indebted  to  such  amount 
as  will  justify  such  creditor  in  presenting  a  petition  for  seques- 
tration against  him,  and  the  Court  may  dismiss  the  summons 
with  or  without  costs  if  satisfied  with  the  allegations  made  by 
the  debtor,  or  it  may  upon  such  security  (if  any)  being  given  as 
the  Court  may  require  for  payment  to  the  creditor  of  the  debt 
alleged  by  him  to  be  due  and  the  costs  of  establishing  such  debt, 
stay  all  proceedings  on  the  summons  for  such  time  as  will  be 
required  for  the  trial  of  the  question  relating  to  such  debt  (n). 

When  the  debtor  disputes  the  debt  and  desires  to  obtain  the 

dismissal  of  the  summons  he  must  file  an  affidavit  (o)  with  the 

chief  clerk  stating  that  he  is  not  indebted,  or  only  so  to  a  less 

amount  than  £50  (p).     Where  such  an  affidavit  is  filed  the  chief  Hearing  of  appli- 
cation to  dismiss 

clerk  fixes  the  time  and  place  at  which  the  application  for  the  summons. 
dismissal  of  the  summons  will  be  heard  by  the  Court,  and  gives 
notice  thereof  to  the  creditor  and  debtor  three  days  before  the 
day  so  fixed  (q). 

{h)  R.   188.     For  form  of  affidavit,  A.L.R.,  192. 
tee  form  No.  7,  Schedule  of  Forms,  (m)   That  is  fourteen   days.      Vide 

pod.  r.  180. 

(0  In  re  Graham,  4  A.L.T.,  168.  (n)  S.  38,  Act  of  1890. 

(i*)  Ex  parte  Levyt  1 V.  L.  R.  ( L. ),  271 .  (o)  For  form  of  affidavit,  see  form  10, 

(0  In  re  Arbuckie,  23  V.L.R.,  at  p.  Schedule  of  Forms,  post. 
247  (referring  to  Ex  parte  Chatteris,  ( p)  Vide  r.  180. 

L.R.  10  Ch.,227);  19  A.L.T.,  74;  3  {q)  R.  181. 
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Dismissal  of 
summons. 


Form  of  order. 


chap.  iv.  The  grounds  that  can  be  urged  for  the  dismissal  of  the  sum- 
mons are : — (1)  That  the  debtor  is  not  indebted  to  the  creditor 
serving  the  debtor's  summons.  (2)  That  he  is  not  indebted  to 
such  amount  as  will  justify  such  creditor  in  presenting  a  petition 
for  sequestration  against  him  (r). 

A  motion  was  made  to  dismiss  a  debtor's  summons  on  the 
ground  that  no  debt  was  owing,  the  debtor  being  a  partner  in  a 
Mauritius  firm  which  had  become  insolvent,  the  creditor  being 
aware  of  such  and  having  received  a  dividend.  It  was  decided 
that  the  matter  should  be  sent  to  the  Supreme  Court  for  trial, 
proceedings  on  the  summons  to  be  stayed  on  the  debtor  giving 
security ;  as  the  probability  of  the  debtor  succeeding  did  not  seem 
so  great  as  that  of  the  creditor  succeeding,  it  was  a  proper  case 
for  security  («). 

The  form  of  order  dismissing  debtor's  summons  or  staying 
proceedings  is  given  in  form  No.  13,  Schedule  of  Forms,  post 

Bond  upon  stay  Where  the  proceedings  are  stayed  upon  security  being  given, 
if  the  debtor  do  not  within  the  specified  time  enter  into  the  bond 
to  the  creditor  or  other  security  required  by  the  Court,  the 
creditor  is  entitled  to  an  order  of  the  Court  refusing  the  applica- 
tion of  the  debtor  to  dismiss  the  summons  with  costs  (t). 

An  order  was  made  by  the  Court  on  an  application  to  dismiss 
a  debtor's  summons  directing  the  debtor  to  give  security,  and  if 
such  security  was  given  staying  proceedings  on  the  summons, 
but  the  order  made  no  provision  for  the  event  of  the  security  not 
being  given,  and  did  not  reserve  further  directions  or  costs.  No 
security  being  given  within  the  time  limited,  the  creditor,  on 
notice  to  the  debtor,  obtained  an  order  dismissing  with  costs  the 
application  to  dismiss  the  summons.  It  was  held  that  the  Court 
had  jurisdiction  to  make  the  order  (u). 

When  proceedings  on  a  debtor's  summons  are  stayed  upon 
security  given,  the  creditor  must  take  or  continue  proceedings 
for  the  payment  of  the  debt  within  twenty-one  days  from  the 
date  on  which  the  security  was  completed,  or  if  no  such  security 


Continuance  of 
proceedings. 


(r)  S.  38,  Act  of  1890.  Vide  In  re 
McDonald,  4  A.J.R.,  184;  5  A.J.R., 
42. 

(«)  De  Beer  v.  Desmazures,  1  A.L.T., 
120. 


(0  R.  186.  The  forms  of  bond  and 
of  notice  re  sureties  are  given  in  forms 
No.  11  and  12,  Schedule  of  Forms,  post, 

(«)  In  re  Fisher,  ex  parte  Greenlaw, 
2V.R.  (I.),  26. 
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was  ordered  or  given,  then  within  twenty-one  days  from  the    chap.  IV. 
date  of  the  order  staying  proceedings  on  the  summons,  and  must 
prosecute  the  same  with  effect  and  without  delay,  and  if  he  fail 
to  do  so  the  debtor  is  entitled  to  have  the  summons  dismissed  with 
costs  (v).     Where  the  proceedings  have  been  stayed  pending  the  £^£513?! 
trial  of  the  question  of  the  validity  of  the  debt  the  creditor  or  validlty  of  debt- 
debtor  may,  after  the  proceedings  in  the  trial  of  such  question  have 
terminated,  set  down  the  summons  for  further  order  of  the  Court 
on  a  day  to  be  fixed  by  the  chief  clerk  (iv).     Where  such  ques- 
tion has  been  decided  against  the  validity  of  the  debt  the  debtor, 
on  production  of  an  office  copy  of  the  judgment  of  the  Court,  is 

^  Dismissal  of 

entitled  to  have  the  debtor's  summons  dismissed,  and  if  the  Court  summons. 

think  fit  with  costs,  but  the  order  for  costs  cannot  be  enforced 

for  seven  days,  or  where  the  creditor  has  lodged  a  notice  showing 

that  he  has  taken  the  necessary  steps  to  set  aside  the  judgment, 

until  after  the  final  decision  thereon  (x).     Where  such  question 

has  been  decided  in  favour  of  the  validity  of  the  debt,  the  creditor  2?o"rr0efsulfc  in 

is  entitled  to  an  order  of  the  Court  refusing  the  application  of  the  credltor- 

debtor  to  dismiss  the  summons,  and  if  the  Court  think  fit  with 

costs  (y). 

« 

That  the  debtor  has  been  adjudged  or  declared  bankrupt  or  in-  Acfc  Yn. 
solvent  by  any  British  Court  out  of  Victoria  having  jurisdiction 
in  bankruptcy  or  insolvency,  and  it  shall  not  be  necessary  to  pro- 
duce any  other  evidence  of  such  act  of  insolvency  than  a  duly 
certified  copy  under  the  seal  of  the  Court  of  tlie  atxler  or  adjudi- 
cation by  which  such  person  was  declared  or  adjudged  bankrupt 
or  insolvent. 

This  act  of  insolvency  is  based  on  s.  75,  2i  &  25  Vict.  c.  134, 
but  the  provision  has  been  omitted  from  the  later  Acts.  The 
High  Court,  the  English  County  Courts  and  the  Courts  having 
jurisdiction  in  bankruptcy  in  Scotland  and  Ireland  and  every 
British  Court  elsewhere  having  jurisdiction  in  bankruptcy  or  in- 
solvency act  in  aid  of  and  are  auxiliary  to  each  other  in  matters 
of  bankruptcy  (z). 

When  execution  or  other  process  issued  on  a  judgment  decree  Actvin. 

(r)  R  185.  (z)  46  &  47  Vict.  c.  52,  8.  118.     Thw 

(*r)  R.  182.  matter,  and  the  cases  in  respect  to  it 

(*)  R.  183.  are  dealt  with  in  Chapter  I.,  "  Auxil- 

(y)  H.  184.  iary  Jurisdiction." 
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CHAP.  IV. 


or  order  obtained  in  any  Court  in  favour  of  any  creditor  in  any 
proceeding  instituted  by  such  creditor  is  returned  unsatisfied  in 
whole  or  in  part.  Provided  that  the  debtor  has  been  called  upon 
to  satisfy  such  judgment,  decree  or  order  by  the  officer  or  other 
person  charged  with  the  execution  thereof  and  has  failed  to  do  so 
(a). 


The  iudgment        It  is  immaterial  whether  the  judgment  is  founded  on  contract 
creditor  under    or  tort  (b),  and  it  is  not  necessary  that  the  person  instituting  the 

this  sub-section.  .  *  r  & 

proceedings  should  be  a  creditor  before  he  instituted  them,  as  he 
may  have  a  mere  claim  for  damages  ;  but  the  creditor  recovering 
the  judgment  must  be  the  same  person  as  the  party  who  insti- 
tuted the  proceedings  upon  which  the  judgment  was  recovered, 
the  words  "  by  such  creditor  "  being  used  to  identify  the  person 
who  instituted  the  suit  with  the  person  in  whose  favor  the  judg- 
ment was  given  (c),  and  the  judgment  returned  unsatisfied  must 
therefore,  to  constitute  an  act  of  insolvency  under  this  sub-section, 
be  one  recovered  in  a  proceeding  "  instituted  "  by  a  creditor  (d). 
Consequently  the  non-satisfaction  of  an  execution  on  a  judgment 
for  the  defendant's  costs  on  a  non-suit  is  not  an  act  of  insolvency 
under  this  sub-section  (e).     The  word  "  instituted  "  does  not  mean 
"  originated,"  therefore  the  failure  to  satisfy  an  execution  issued 
in  the  Supreme  Court  on  a  judgment  recovered  in  the  County 
Court  and  removed  up  is  within  the  sub-section  (/),  and  proceed- 
ings  taken   by   the   petitioning  creditor   to   obtain   a   writ    of 
certiorari  to  quash  proceedings  instituted  by  the  judgment  debtor 
in  the  Warden's  Court  are  proceedings  instituted  by  such  creditor 
within  the  sub-section,  and  the  non-satisfaction  of  a  judgment  for 
costs  in  favor  of  such  creditor  in  such  proceedings  is  an  act  of 
insolvency  within  it  (g).     The  order  nisi  need  not,  however, 
state  that  the  judgment  was  recovered  in  a  proceeding  instituted 
by  the  creditor,  nor  the  nature  of  the  debt  for  which  the  judg- 
ment was  recovered  (h) ;  but  where  the  order  nisi  omitted  to  state 
that  the  execution  had  been  issued  upon  the  judgment  recovered 


(a)  Compares  Vict.  No.  17,  s.  5,  and 
28  Vict.  No.  273,  s.  13. 

(b)  In  re  Allen,  5  V.L.R.  (I.),  25,  and 
see  He  Sims,  ex  parte  Demamiel,  17 
A.L.T.,  230;  2  A.L.R.,  at  p.  21  ;  21 
V.L.R.,  at  p.  632. 

(c)  Ibid. 

{d)  In  re  Hollowood,  6  V.L.R.  (I.), 


78  ;  In  re  Hall,  13  V.L.R.,  233. 

(e)  In  re  Hollowood,  ante. 

(/)  litre  McXamara,  10  V.L.R.  (I.), 
84. 

[g)  In  re  Sims,  ex  parte  Demamitl, 
17  A.L.T.,  230;  2  A.L.R.,  20;  21 
V.L.R.,  630. 

(A)  In  re  Hall,  13  V.L.R.,  233. 
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by  the  petitioner  it  was  discharged  and  amendment  refused  (i).  chap.  IV. 
Though  a  defendant  who  has  obtained  judgment  for  his  costs  can- 
not  found  a  petition  for  the  sequestration  of  the  plaintiffs  estate 
upon  it,  inasmuch  as  the  proceeding  was  not  instituted  by  him, 
yet  it  has  been  pointed  out  if  he  sue  upon  it  and  recover  a  further 
judgment,  even  with  the  express  object  of  taking  advantage  of 
this  sub-section,  he  is  at  liberty  to  make  the  further  judgment 
the  foundation  of  such  a  petition  (/c).  To  constitute  the  act  of 
insolvency  it  is  not  necessary  that  the  judgment  which  the  debtor 

•  /»  Amount  of 

has  failed  to  satisfy  should  be  a  judgment  for  £50  or  upwards  (I),  Judgment. 

and  the  order  nisi  need  not  state  the  amount  of  the  judgment  (m). 

There  is  no  necessary  connection  between  the  petitioning  creditor 

and  the  creditor  who  obtains  judgment  (?i),  and  therefore  if  A.  Petitioner  under 

.  ,  •    /»     i    -r»  •   •  \    laifl  sub-section. 

gets  execution  and  it  is  returned  unsatisfied,  B.  may  petition  (o). 

The  execution  or  other  process  must  be  returned  unsatisfied  in  Nature  of  return. 
whole  or  in  part.  A  return  which  stated  that  the  debtor  had  no 
personal  property  in  the  bailiwick  but  that  he  had  pointed  out 
real  estate  in  the  bailiwick,  his  interest  in  which  the  sheriff  had 
advertised  for  sale  but  had  been  unable  to  sell  in  consequence  of 
being  ordered  by  the  Supreme  Court  to  return  the  writ,  is  bad, 
and  the  order  nisi  obtained  on  it  was  held  to  be  improperly 
obtained  (p).  Where  the  return  in  the  Supreme  Court  stated 
that  the  debtor  had  not  any  "  goods  and  chattels  "  whereof  the 
debt  could  be  made,  it  was  also  held  to  be  insufficient,  and 
the  order  discharged  (q).  It  is  unnecessary  to  state  in  the 
return  that  the  debtor  was  required  to  satisfy  the  writ;  the 
return,  on  the  other  hand,  would  not  be  vitiated  by  its  inser- 
tion (r).  It  is  necessary  that  the  order  nisi  under  this  sub- 
section should  allege  the  execution  to  be  returned,  unsatisfied  in 
whole  or  in  part  («),  but  where  the  order  nisi  omitted  to  state 
that  the  execution  was  returned  unsatisfied,  the  order  was 
amended  (t). 

(0  In  rt    Levinson,   1   A.L.R.,   72.  (I.),  1. 

Vide,  also,  21  V.L.R.,  153 ;  17  A.L.T.,  {q)  In  re  White,  6  V.L.R.  (I.),  50. 

101.  (r)  In  re  McConville,  7  V.L.R.  (T.), 

tfr)  In  rt  Merry,  13  V.L.R.,  193.  17. 

(0  In  re  Drouhet,  10  V.L.R.  (I.),  4.  (*)  In  re  CahUl,  1  A.L.T.,  145. 

(m)  InreBaU,  13  V.L.R.,  233.  (t)  In    re    Field,    16    A.L.T.,  162 ; 

(»)  In  re  Drouhet,  ante,  questioned  by  In  re  Levinson,2l  V.  L.  R. , 

(o)  Inrt  Hawkins,  12  V.L.R.,  at  p.  153;  17  A.L.T.,   101;  1  A.L.R.,  72. 

318.  Sed  vide  p.  45  hereof  as  to  effect  of  a. 

(/>)  In  re  Macpherson,   10  V.L.R.  10,  Act  of  1897. 


^ 
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CHAP.  iv.        There  is  now  but  one  sheriff  in  Victoria  and  returns  to  process 
Form  of  return,  in  the  Supreme  Court  are  made  by  him  (u).    The  form  of  h» 
return  to  a  writ  of  fieri  facias  runs : — 

The  within  named  [defendant  or  plaintiff]  A.B.  has  no  real  or  personal  estate 
whereof  I  can  cause  to  be  made  the  money  within  required  or  any  part  thereof 
as  I  am  within  commanded. 

The  answer  of 

Sheriff. 


The  demand. 


Officer  or  other 
person  charged 
with  the 
execution. 


If  the  officer  demands  more  than  he  is  entitled  to,  the  request 
to  point  out  is  invalid  (v),  and  the  demand  is  equally  invalid  if  the 
writ  of  fieri  facias  state  the  amount  less  than  the  amount  really 
due  (w).  To  make  the  demand  good  the  writ  of  fieri  facias  must 
accurately  state  the  amount  due  upon  the  judgment  on  which  it 
is  based  (x).  The  demand  is  good  though  the  officer  claimed 
the  amount  of  the  sheriff's  fees  and  expenses  endorsed  on  the 
warrant  if  it  is  plain  that  the  officer  made  a  clear  and  separate 
demand  for  the  judgment  debt  and  that  the  debtor  was  not 
embarrassed  by  the  further  demand  (y).  The  demand  should  be 
a  distinct  request  for  present  payment.  The  sheriff's  officer  in 
giving  time  makes  the  demand  ineffectual  {z)  and  the  officer  should 
make  it  clear  that  such  a  demand  was  made  as  would  in  fact 
bring  the  debtor  within  the  Act  (a). 

Where  the  act  of  insolvency  relied  on  was  under  this  sub- 
section it  was  held  that  the  sheriff  might  appoint  anyone  to 
execute  writs  for  him  (6).  To  make  the  act  of  insolvency  com- 
plete the  officer  or  other  person  must  be  charged  with  the 
execution  of  the  writ  of  fieri  facias,  and  consequently  where  the 
writ  was  endorsed  "  the  sheriff  is  not  to  levy  but  to  make 
"  the  usual  demand  with  a  view  to  insolvency,"  it  was  held  that 
there  was  no  officer  or  other  person  charged  with  the  execution 
of  the  writ  of.  fieri  facias  and  therefore  no  complete  yet  of  insol- 
vency (c).  Where  the  order  nisi  alleged  that  the  petitioner  had 
been  informed  and  believed  that  A.  was  the  officer  charged  with 


(u)  Vide  Supreme  Court  Act  1895,  ss. 
9  and  11. 

(r)  In  re  Morgan,  2  W.W.  &  aT5. 
(U2. 

{w)  In  re  Tucker,  13  V.L.R.,  551. 

{x)  Ibid;    and    In   re    Wright ,    15 

a.Lj.  J..,  jyo. 

(y)  In  re  Sloes,  ex  parte  Robison  <kc. 
LuL,  19  V.L.R.,  710;  In  re  jKW 
ton,  17  A.L.T.,  90. 


(z)  In  reFenner,  7  V.L.R.  (I.),  13; 
and  vide  In  re  Willison,  4  V.L.R.  (I.fc, 
67. 

(a)  In  re  Merry,  13  V.L.R.,  afc  p. 
199,  commenting  on  Re  Whiteside*,  3 
A.J.R.,  115 ;  ana  tide  Re  Hodgson,  5 
A.o.R.,  133. 

(b)  In  re  Knowles,  1  A.  J.R.,  105. 

(c)  In  re  Field,  17  A.L.T.,  30. 
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the  execution  of  the  judgment  and  set  out  the  act  of  insolvency   chap.  iv. 

it  was  held  that  the  allegation  was  sufficient  (d).     It  is  the  busi- 

ness  of  the  officer  to  obtain  payment  of  the  money,  and  in  the 

case  of  a  respondent  saying,  "  Come  with  me  to  my  solicitor  or 

"  to  such  and  such  a  bank  and  you  will  get  paid,"  the  officer 

is  bound  to  go  with  him,  but  it  is  not  his  duty  to  attempt  to  sell 

mortgaged  property  (e). 

A  reasonable  time  must  be  allowed  between  the  demand  to  Time  for  aatis- 

.«,.!  lii  i       •  p  •   •  faction  of 

satisfy  the  judgment  and  the  presentation  of  a  petition  for  demand, 
sequestration  of  the  debtor's  estate  (/).  The  time  that  should 
be  allowed  is  not  and  cannot  be  fixed  in  any  case.  It  must 
depend  upon  the  circumstances  of  each  particular  case  what  time 
it  is  reasonable  should  be  allowed  to  a  debtor  to  pay.  For 
instance,  a  reasonable  time  ought  to  be  allowed  to  a  debtor  to 
convert  any  property  he  may  have  into  money,  or  to  raise  money 
on  it,  so  as  to  enable  him  to  pay  a  money  demand,  and  that  time 
must,  as  previously  stated,  be  determined  by  the  circumstances 
of  each  particular  case  (g).  If  the  officer  meets  the  debtor  in  the 
street  and  demands  satisfaction  of  the  judgment,  and  receives  an 
answer  implying  that  the  debtor  has  no  means,  he  may  make  his 
return  immediately,  but  if  the  debtor  states  he  has  means  and 
will  pay,  a  reasonable  time  must  be  afforded  him  (h),  and  if  the 
opportunity  of  satisfying  the  .writ  is  not  given  to  the  debtor 
there  is  no  failure  to  satisfy,  as  when  the  debtor  was  met  at 
5  p.in.  and  stated  to  the  officer, "  I  cannot  pay  you,  but  you  know 
"  I  have  a  house  full  of  furniture,  and  a  library,"  and  thereupon 
the  officer  made  a  return  of  nuUa  bona  (i). 

The  debtor  may  by  his  conduct  and  words  make  a  short  period  JJjJ™{[  of  rl8rht 
reasonable  which  under  other  circumstances  would  be  un- 
reasonable, and  the  right  to  a  reasonable  time  may  perhaps 
be  waived  by  the  words  or  conduct  of  the  respondent  (k). 
Where  the  debtor  says,  "  I  cannot  satisfy  the  judgment,  I 
"  have  no  money,"  it  is  unnecessary  for  the  officer  to  give  any 
time  to  satisfy  the  judgment,  but  when  the  debtor  expresses 

(<*)  /»  re  Synnott,  4  V.L.R.  (L),  89.  133. 

(e)  In  re  Douglas,  12  V.L.R.,  266.  (•")  In  r*  Elkington,  13  A.L.T.,  240. 

(/)  In  re  Johnnon,  18  V.L.R.,  788.  (k)  In  re  Johnson,  18  V.L.R.,  at  p. 

ig)  In  rt  Merry,  13  V.L.R.,  202,  3.  791. 

I*)  In  rt  Hodgaon,   5  A.J.R.,   80, 

9 
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chap,  IV.  his  intention  of  satisfying  the  judgment,  and  asks  for  time  to 
do  so  he  should  be  given  a  reasonable  time  before  the  return 
is  made,  and  if  the  same  be  not  given  the  petition  will 
fail  (I). 

Mental  capacity      A  person  cannot  be  made  insolvent  under  this  sub-section  if  he 

of  the  debtor  as 

to  this  act  of      be  unable  mentally  to  understand  what  is  going  on,  as  in  the 

insolvency.  ~  °        n 

case  of  a  lunatic  (m).  The  evidence  in  support  of  the  objection 
of  mental  incapacity  of  the  debtor  should  be  clear  and  convincing. 
Proof  almost  to  demonstration  is  required  that  at  the  time  of  the 
failure  of  the  respondent  to  comply  with  the  demands  of  his 
creditors  he  was  in  a  state  of  complete  mental  incapacity,  or  that 
his  non-compliance  really  arose  from  want  of  understanding  (n). 
The  opinion  of  several  persons  that  the  respondent  is  and  was 
unfit  to  transact  business,  owing  to  his  memory  failing  him,  is 
therefore  not  sufficient  (n). 

cr8ed?toreeating  T^e  ^a^ure  t°  satisfy  a  judgment  does  not  necessarily  defeat 
or  delay  creditors  generally  within  the  meaning  of  s.  41,  Act  of 
1890  (o).  On  the  contrary  it  has  been  said  the  non-payment  of 
the  judgment  creditor  may  facilitate  the  payment  of  the  other 
creditors  (p). 

Act  ix.  If  at  any  meeting  of  creditors  a  debtor  shall  consent  to  present 

a  petition  under  Part  III.  of  the  Act  fen9  the  sequestration  of  his 
estate,  and  such  debtor  shall  not  within  forty-eight  hours  from 
the  date  of  his  consenting  as  aforesaid  present  such  petition  he 
shall  be  deemed  to  have  committed  an  act  of  insolvency  on  the 
expiration  of  such  time ;  and  if  at  any  meeting  of  creditors  a 
debtor  shall  admit  that  he  is  in  insolvent  circumstances,  and  he 
shall  be  then  requested  by  a  resolution  of  tlie  majm%ity  of  the 
creditors  present  at  such  meeting  to  surrender  his  estate  under 
Part  III.  of  the  Act,  and  such  debtor  slwll  refuse,  he  shall  thereby 
be  deemed  to  have  committed  an  act  of  insolvency. 

The  meeting.  The  sub-section  is  "  very  vague  "  (q)  and  the  judge  in  the 

authority  cited  was  not  disposed  to  say  what  constitutes  a  suffi- 
cient meeting  of  creditors.     In  the  case  referred  to  a  number  of 

{l)  In  re  Triado,  18  A.L.T.,  89.  vide  also  Be  Carey,  13  V.L.R.,  161. 

(m)  In  re  Opitz,  18  V.L.R.,  35;  13  {p)  In  re  Carey,  ante. 

A.L.T.,  169.  (q)  In  re  Inglia,  3  V.L.R.  (I.),  at  p. 

(»)  In  re  Newton,  17  A.L.T.,  90.  103. 
(o)  Re  Martin,  5  V.L.R.  (I.),    13; 
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creditors  met  at  the  house  of  the  debtor,  and  asked  him  to  furnish  a  chap.  iv. 
list  of  his  creditors  and  their  debts,  and  he  did  so  mentioning  all 
those  present  and  one  creditor  not  there.  The  meeting  then  pro- 
ceeded with  the  appointment  of  a  chairman  and  passed  resolu- 
tions indicating  to  the  debtor  the  drift  of  the  proceedings  for  the 
purposes  of  the  Act.  From  such  circumstances,  and  the  debtor 
making  no  objection,  the  meeting  was  held  to  be  sufficient  (r). 
As  to  the  first  part  of  the  sub-section  the  Act  does  not  appear  to 
make  any  formalities  necessary,  such  as  a  chairman  or  a  resolu- 
tion. The  meeting  may  assent  silently  to  a  question  asked  by 
one  creditor  (s).  Secured  as  well  as  unsecured  creditors  have  a 
right  to  be  summoned  and  to  be  present  and  take  part  in  the 
proceedings,  but  the  fact  that  a  debtor  or  his  agent  excludes  a 
creditor  who  has  a  right  to  be  present  does  not  allow  the  debtor 
to  take  advantage  of  such  an  objection  to  prejudice  the  right  of 
other  creditors  to  have  the  estate  sequestrated  for  an  act  of 
insolvency  under  this  sub-section  (t). 

• 

As  to  proxies,  it  has  been  doubted  (u)  if  they  can  be  used  Proxies. 
at  a  meeting  under  this  sub-section.     If  they  can  be,  evidence 
to  make  votes  given  under  them  count  would  be  necessary  if  it 
had  to  be  decided  how  a  majority  was  (v). 

At  a  meeting  the  debtor  was  called  upon  to  sequestrate  his  The  consent. 
estate  and  consented  to  do  so.  After  the  meeting  broke  up,  the 
debtor  had  a  discussion  with  the  chairman  as  to  the  costs  of 
sequestration,  stating  that  he  had  no  funds  for  that  purpose. 
There  was  no  evidence  of  the  exact  nature  or  extent  of  such  con- 
versation, and  the  result  was  left  in  doubt.  It  was  held  that  the 
debtor  either  consented  or  refused  to  sequestrate,  and  in  either 
aspect  he  committed  an  act  of  insolvency.  The  debtor  could  have 
given  material  evidence,  but  did  not  do  so  (w). 

The  resolution  under  the  second  part  of  the  sub-section  is  to  Thiiwoiution. 
request  the  debtor  to  surrender  his  estate  under  Part  III.  of  the 
Act  of  1890.     It  has  been  held  that  a  request  to  the  debtor  to 
"file  his  schedule"  is  sufficient  (x),  and  likewise   a   resolution 

(r)  PAd.  (p)  Ibid.     As  to  proxies  at  meetings 

{*)  In  re  Smith,  7  V.L.R.  (I.),  4.  after  sequestration,   vide  Chapter  V., 

(0  In  re  Clemen  and  Leach,  2  V.L.R.  "  Meetings  of  Creditors,"  post. 
(I.),  37.  («:)  In  rt  Ingli*,  3  V.L.R.  (I.),  100. 

(«)  In  re  Southey,  5  V.L.R.  (I.),  6.  {x)  In  re  Bvjbie,  16  V.L.R.,  757. 
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CHAP.  iv.  requesting  the  debtor  "  to  put  his  estate  in  the  Insolvency  Court" 
is  also  sufficient  (y).  If  the  resolution  passed  is  a  valid  one  it 
cannot  be  neutralised  by  a  subsequent  change  of  opinion,  as  where 
a  valid  resolution  having  been  passed,  and  the  debtors  refusal 
given,  some  creditors  left,  and  those  who  remained  got  into  a  dis- 
cussion as  to  whether  an  assignment  should  be  substituted  for 
sequestration,  and  the  majority  preferring  such,  the  assignment 
was  subsequently  made  (z). 


The  majority. 


The  refusal. 


As  to  defeating 
creditors. 


Act  X. 


The  order  nisi. 


Foim  of  order 
nim'. 


The  majority  of  creditors  under  this  sub-section  means  a 
majority  in  number  and  not  in  value  (a).  In  order  to  maintain 
the  act  of  insolvency  in  the  latter  part  of  the  sub-section  it  must 
be  clearly  shown  that  before  the  meeting  broke  up  there  was  a 
definite  demand  on  the  debtor  to  sequestrate  and  a  definite  re- 
fusal (b). 

The  act  of  insolvency  under  this  sub-section  is  not  one  the 
"natural  consequence"  whereof  is  to  defeat  or  delay  creditors  (c), 
and  cannot  therefore  be  availed  of  to  ground  petitions  under  s.  41, 
Act  of  1890. 

Tliat  the  dehtor  has  given  or  made  any  preference  to  or  in 
favour  of  any  creditor  which  would  if  the  estate  of  such  debtor 
were  sequestrated  under  the  Act  be  a  fraudulent  preference  of 
such  creditor. 

The  question  of  fraudulent  preference  is  fully  discussed  in 
Chapter  V.,  post. 

8. — The  Order  Nisi. 

Any  judge  of  the  Supreme  Court  or  of  the  Court  may,  upon 
proof  of  the  essential  contents  of  a  petition  to  his  satisfaction,  by 
order  nisi  under  his  hand  place  the  estate  sought  to  be  seques- 
trated under  sequestration  in  the  hands  of  one  of  the  assignees  (rf), 
that  is  the  assignee  of  the  district  in  which  the  insolvent  resides  (e), 
until  the  said  order  be  made  absolute  or  discharged  (dJ).  A  form 
of  order  nisi  is  given  in  form  No.  18,  post  The  omission  of  the 
words  "under  sequestration"  where  they  were  necessarily  implied 
by  the  other  words  of  the  order  were  considered  not  to  be  fatal  (/). 


(y)  In  re  Southey,  5  V.L.R.  (I.),  4. 

(z)  Ibid. 

(a)  Ibid. 

(l>)  In  re  Wtbnter,  5  V.L.R.  (I.),  16. 


(c)  Vide  in  re  Cohen,  15  V.L.R.,  664. 

(d)  S.  39,  Act  of  1890. 

{e)  In  re  Hehir,  12  A.L.T.,  4. 
(/)  In  re  Palmer,  5  A.  J.R.,  157. 
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The  petition  and  affidavits  used  for  obtaining  any  such  order  nisi    chap.  iv. 
must,  before  the  same  is  signed  by  the  judge,  be  deposited  with  Lodgment  0f 
him  or  his  associate  (g),  and  all  documents  used  for  obtaining  an 
order  nisi  from  the  Court  of  Insolvency,  and  the  order  nisi  so 
obtained,  must  be  deposited  with  the  associate  of  the  judge  by 
whom  the  application  for  the  order  absolute  is  to  be  heard,  before 
the  hearing,  for  use  thereat  or  on  appeal  (A).     The  rules  of  prac-  Prac.ticef  whew 
tice  mads  by  the  judges  of  the  Supreme  Court  in  regard  to  the  b^in'sowew 
granting  of  orders  nisi  are  followed  by  the  judges  of  the  Court  "  ge" 
of  Insolvency  (i).     By  s.  39  the  order  nisi  must  name  a  time 
when  cause  may  be  shown  before  the  Supreme  Court  against  the  JhoviSg  cause 
same  being  made  absolute.     Where  the  full  Court  was  sitting  and  S!^ef?turn  of 
the  order  nisi  could  not  be  heard  it  was  held  that  it  could  be  heard 
upon  the  next  day  in  which  a  judge  was  sitting  in  the  Insolvency 
jurisdiction  (Jc).     The  order  nisi  must,  on  its  face,  be  made  return- 
able to  the  Supreme  Court.   Where  it  was  made  returnable  to  "  the 
"Court,"  it  in  fact  meant,  by  s.  4,  Act  of  1890,  the  Court  of 
Insolvency,  and  as  it  was  a  matter  that  went  to  the  jurisdiction 
it  could  not  be  amended  by  either  the  Court  or  the  parties,  and 
the  order  was  consequently  discharged  (I).    It  must  be  made 
quite  plain  in  the  order  nisi  that  the  respondent  should  be  made 
aware  where  he  is  to  come  and  defend  himself  (m).     The  order 
must  set  out  the  nature  and  amount  of  the  petitioning  creditor's 
debt  and  the   act   or  acts  of  insolvency  relied  on  (n),  and  it  contenw  of 
should  be  headed  " In  the  Insolvency  Acts"  and  not  "  In  the  order* 
"Supreme  Court"  or  "In  the  Court  of  Insolvency  "  (o).  The  order 
should  show  to  whom  the  petition  was  presented  (p),  and  it 
should  carefully  recite  the  petition,  and  show  that  it  is  based  on 
a  petition  (q).     Where  the  security  for  the  petitioning  creditor's 
debt  is  land,  it  is  unnecessary  in  the  order  nisi  to  accurately  set 
out  its  description  (r).     The  time  of  making  the  order  and  the  T. 
date  should  be  set  out  in  it.      This  is  a  matter  of  practice,  but  if 
the  time  is  not  stated  it  has  been  held  that  such  omission  does  not 

[g)  Supreme  Court  Bides  1884,  r.  4.  (o)  In  re  Ryan,  2  V.L.R.  (I.),  83. 

I  A)  Supreme  Court  Rules  18S4,  r.  6.  Vide  also  In  re  Cooper ,   ibid  ;  In  re 

(t)  R  170.  Wolter,  4  V.L.R.  (I.),  75  ;  and  see  form 

(k)  In  re  ir  Manomoiiie,  1  W.W.  &  18,  post. 
a'B.  (I.),  53.  (p)  In  re  Cooper,  2  V.L.R.  (I.),  82  ; 

{I)  In  re  Cohen,  16  A.L.T.,  103  ;  sed  In  re  APConville,  7  V.L.R.  (I.),  17. 
ride  s-  10  ("2),  Act  of  1897,  p.  45,  ante,  (q)  In  re  Cooper,  2  V.L.R.  (I.),  82. 

(m)  Ibid.  (r)  Re  Fitzgerald,  14  A.L.T.,  224. 

<n)  S.  43,  Act  of  1890. 
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CHAP.  IV.  invalidate  the  order  (s).  Where  the  copy  order  served  was  dated 
the  28th  April,  1887,  and  the  stamp  bore  the  figures  "  29/4/87  " 
and  the  initials  of  the  associate,  the  Court  held  that,  in  the 
absence  of  anything  to  show  that  it  was  otherwise,  it  would  pre- 
sume that  the  associate  had  done  his  duty  and  cancelled  the 
stamp  immediately  on  signing  the  copy  order  nisi  (t). 

The  party  obtaining  the  order  must  forthwith  lodge  an  office 
copy  thereof  with  the  Registrar-General,  who  must  enter  in  a 
book,  to  be  kept  by  him  for  that  purpose,  the  name  of  the  in- 
solvent, his  address  and  description,  the  date  of  the  sequestration 
and  the  name  of  the  assignee  or  trustee  named  in  the  order  and 
every  entry  must  be  numbered  consecutively  (u). 


Registration  by 
Registrar- 
General. 


Registration  of 
order  by  sheriff. 


Chief  clerk  to 
telegraph  chief 
clerk  at 
Melbourne. 


Enlargement. 


The  party  obtaining  the  order  must  forthwith  lodge  an  office 
copy  thereof  with  the  sheriff,  who  must  register  the  same  and 
note  thereon  the  day  and  hour  of  its  production  (v)  ;  and  the  chief 
clerk  must,  upon  the  request  of  the  assignee  or  any  creditor,  and 
upon  payment  of  the  sum  of  five  shillings,  telegraph  to  the  sheriff 
notice  that  such  order  has  been  made  (w),  and  when  the  order  is 
made  outside  Melbourne  the  chief  clerk  must  forthwith  telegraph 
to  the  chief  clerk  of  the  Court  at  Melbourne  that  such  order  has 
been  made  (x). 

The  Supreme  Court  may  enlarge  the  order  nisi  from  time  to 
time  as  it  may  deem  necessary  for  the  purpose  of  service,  and  the 
order  nisi  may  be  enlarged  where  it  cannot  be  served  even  though 
it  has  run  out  (y).  Where  an  application  was  made  on  the 
return  day  for  an  enlargement  of  the  order,  which  had  been 
served  on  the  respondent  two  days  previously,  the  application 
was  granted  (z).  The  power,  however,  is  discretionary,  and  will 
only  be  exercised  where  due  diligence  has  been  used  (a).  The 
order  can  only  be  enlarged  by  the  Supreme  Court,  and  a  judge  in 
Chambers  has  no  jurisdiction  to  do  so,  s.  55  of  the  Supreme  Court 
Act  1890  being  confined  to  jurisdiction  vested  by  that  Act  in  the 


(*)  In  re  Junner,  14  A.L.T.,  247. 
(0  In  re  Tucker,  13  V.L.R.,  551. 
(«)  R.  173. 
(v)  R.  174. 
(ir)  R.  134. 
(a;)  R.  133. 

(y)  S.  39,  Act  of  1890.    Be  Arlmckle, 
23  V.L.R.,  242,  247;  19  A.L.T.,  74; 

O  A.L<.  rv. ,  1«7^2. 


(z)  Be  Parsons,  7  V.L.R.  (I.),  118; 
sed  vide  re  Arbuckle,  ante. 

(a)  In  re  McPherson,  1  A.L.T.,  92 ; 
In  re  Crofts,  1  A.L.T.,  112;  In  re 
Doyle,  10  V.L.R.  (I.),  87.  The  order, 
it  was  held  under  5  Vict.  No.  17,  would 
not  without  good  grounds  shown  be  en- 
larged "in  hopes  of  a  settlement" 
where  the  official  assignee  was  not  in 
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Supreme  Court,  which  does  not  include  the  Insolvency  jurisdic-    chap.  iv. 


tion  (fc).     A  form  of  order  enlarging  the  order  nisi  is  given  in  Form  of  order 
form  No.  19,  Appendix,  post. 


Where  the  debtor  opposes  an  enlargement  he  must  take  what-  Sj^Jj,*1* 

hen 
jpos 
nan 


ever  preliminary  objections  he  may  have  to  the  order  nisi,  other-  o££L*ehtor 
wise  when  cause  comes  to  be  shown  they  will  be  deemed  to  be  en  argcment- 


waived  (c).  The  order  enlarging  may  be  signed  by  the  associate  (d). 

The  meaning  of  the  Supreme  Court  rule  cited  "  is  that  the  required 

"  authentication  of  the  order  having  been  made  is  the  signature  of 

"  the  associate"  (e),  and  the  associate  of  the  judge  making  an  order 

enlarging  the  order  nisi  was  permitted  to  sign  such  order  at  the 

hearing  where  it  had  been  signed  by  another  associate  (e).   Office 

copies  of  the  order  nisi  for  service  made  by  a  Supreme  Court 

judge,  or  the  order  enlarging  same,  may  be  signed  by  the  associate  signing  of  office 

to  such  judge  (/),  and  where  the  office  copy  of  the  order  nisi  bore 

the  name  of  the  associate,  but  it  did  not  appear  on  the  face  of  it 

that  the  person  certifying  was  the  associate,  evidence  was  received 

at  the  hearing  to  show  that  such  person  was  the  associate  of  the 

judge  who  made  the  order  nisi  (g).  Where  the  order  nisi  is  made 

by  a  judge  of  the  Court  of  Insolvency  the  copy  must  be  signed  or 

certified  by  a  chief  clerk  (A),  and  it  should  be  under  the  seal  of 

the  Court  as  well  as  verified  or  certified  by  a  chief  clerk  (i).    The 

office  copy  must  include  a  copy  of  the  signature  of  the  judge 

making  the  order  nisi  (j). 

Every  order  nisi  and  any  order  enlarging  the  same  must  be  service  of  order 

v  "  o      o  nfoj  an(j  order 

served  personally  on  the  respondent  by  delivering  to  him  an  enlarging. 
office  copy  thereof  unless  it  be  proved  to  the  satisfaction  of  a 
judge  of  the  Supreme  Court  or  of  the  Court  that  the  respondent 


possession.  In  re  Keighran,  1  W.  & 
W.  (I.),  8.  Under  such  circumstances, 
as.  49  and  50  of  the  Act  of  1890  bar  an 
enlargement.  In  a  later  case,  under  5 
Vict.  No.  17,  it  was  intimated  that  a 
stricter  practice  would  be  observed  as 
to  enlargements  {In  re  Downie  and 
Murray,  1  W.  &  W.  [L],  102),  and 
therefore  an  application  to  enlarge  was 
subsequently  refused  where  it  was  made 
on  the  ground  that  accounts  were  pend- 
ing in  the  Master's  office  between  the 
debtor  and  petitioning  creditor,  which, 
when  completed,  would  show  a  balance 
dne  from  the  petitioning  creditor ;  In 
re  M'Manomonie,  1  W.W.  &  a'B.  (I.), 
53.     An  enlargement  ought  not  to  be 


granted  with  a  view  to  an  arrangement 
with  creditors  without  an  affidavit 
that  the  petitioner  was  the  only  cred- 
itor, or  that  all  the  creditors  consented ; 
Re  McQrath,  3  A.L.R.,  C.N.,  37. 

(b)  In  re  Arbuckle,  23  V.L.R.,  242  ; 
19  A.L.T.,  74  ;  3  A.L.R.,  192. 

(c)  In  re M' Murrey,  1  VV.  &  W.  (I.), 
103. 

(d)  Supreme  Court  Rules  1884,  r.  7. 

(e)  In  re  Wolter,  4  V.L.R.  (L),  at  p. 
79. 

(/)  Supreme  Court  Rules  1884,  r.  13. 

(g)  In  re  Junner,  14  AX.T.,  247. 

(h)   Vide  r.  170  (2). 

(i)  S.  32,  Act  of  1890. 

(j)  In  re  Hang  Hi,  4  A.J.R.,  43. 
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Substituted 
service. 


chap.  IV.  is  keeping  out  of  the  way  to  avoid  service,  or  has  left  Victoria,  in 
which  case  such  judge  may  order  that  service  of  an  office  copy  of 
the  order  nisi,  or  of  any  order  enlarging  the  same,  at  the  usual  or 
last  known  place  of  abode  or  business  of  the  respondent  by 
delivering  the  same  to  some  adult  person  resident  thereat,  or  if 
such  person  will  not  receive  the  same,  or  if  there  be  no  such 
person,  by  affixing  such  copy  upon  some  conspicuous  place  upon 
the  premises,  be  deemed  good  service  upon  the  respondent,  and 
the  judge  may  by  such  or  any  other  order  fix  a  time  within 
which  the  respondent  may  file  or  post  a  notice  of  objection  (k). 
Personal  service  of  the  order  nisi  may  be  made  upon  the  respon- 
dent out  of  the  jurisdiction,  the  provision  as  to  substituted  service 
being  merely  ancillary  to  the  general  rule  requiring  personal 
service  (I), 


When  respon 
dent  out  of 
jurisdiction. 


When  respon- 
dent moving 
about. 


Service  on 
partners. 


If  the  debtor  is  moving  about  at  a  distance,  the  proper  method, 
it  has  been  held,  of  serving  the  order  nisi  is  to  send  a  person 
with  the  order  on  his  track  until  he  be  served,  and  not  to  merely 
communicate  with  correspondents  in  towns  in  which  the  debtor 
may  be  (m).  The  service  of  the  order  nisi  should  be  effected  by 
a  special  messenger  sent  by  the  petitioner's  solicitor.  It  is  not 
the  duty  of  the  sheriff's  officer  to  serve  it  (n).  The  order  has  been 
made  absolute  where  only  one  of  the  partners  has  been  served 
and  no  order  for  substituted  service  has  been  obtained  in  respect 

of°ser\ice!ffidavit  ^°  *ne  °kner  partner  (o).     A  form  of  affidavit  of  service  is  given 
in  form  No.  20,  post 

service  in  As  to  service  under  s.  42,  Act  of  1890,  and  s.  113,  Act  of  1897, 

deceased 

person^  estate,   vide  ante,  at  p.  95. 

as  to  application      Before  an  order  for  substituted  service  (p)  will  be  made,  it 

for  substituted  ^Jr/  ' 

service.  must  be  shown  that  the  respondent  is  keeping  out  of  the  way  to 

avoid  service,  or  has  left  Victoria  (q).  The  order  cannot  be  made 
part  of  the  order  nisi  (r).  The  Court  requires  definite  informa- 
tion of  the  respondent  leaving  Victoria,  and  an  affidavit  to  the 
effect  that  six  days  after  the  order  nisi  was  made  the  deponent 
went  to  respondent's  residence  and  found  him  absent,  and  on 


(*)  S.  44,  Act  of  1890. 
{I)  In  re  Thoneman,  13  V.L.R.,  162. 
(m)  In  rt  Finney,  1  A.L.T.,  129. 
(n)  Re  Doyle,  10  V.L.R.  (I.),  87. 
(o)   Vide  In  re  Martin,  4  W.VV.  & 
a'B.  (I.),  4;  hire  Bell  Bros.,  18A.L.T., 


233. 

(p)  Vide  supra,  as  to  order  for  sub- 
stituted service. 
(q)  S.  44,  Act  of  1890. 
(r)  In  re  Merriman,  4  A.J.R.,  3J. 
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making  enquiries  ascertained  that  he  was  in  New  South  Wales,    chap.  IV. 
was  held  to  be  insufficient  (s).     The  order  for  substituted  service  0nler  for 
should  direct  service  at  the  last  known  place  of  abode  (t),  and  not  service" 
at  any  specified  address.     The  affidavit  of  service  must  show  a  As  to  affidavit  of 

service. 

strict  compliance  with  the  section  (u)  and  with  the  order  for 
substituted  service,  and  the  means  of  knowledge  of  the  person 
effecting  such  service  that  the  place  at  which  service  is  directed 
and  made  was  the  usual  or  last  known  place  of  abode  or  business 
of  the  respondent  (v).  The  section  says  "  adult  person  resident 
*€  thereat,"  and  therefore  "  being  thereat  "  is  not  a  sufficient  com- 
pliance with  the  section  (w).  Where  the  service  was  effected  on 
the  officer  or  messenger  of  the  official  assignee,  who  was  the  only 
person  on  the  premises  at  the  last  known  place  of  business  of  the 
insolvent,  such  officer  having  been  in  possession  and  resident  there 
for  a  week,  such  person  served  fulfilled  all  the  requirements  of  the 
order  (x).  As  to  the  fact  that  the  insolvent  resides  on  the  premises 
where  service  was  effected,  the  affidavit  should  be  made  on  per- 
sonal knowledge  of  the  fact  (y).  A  judge  of  the  Insolvency 
Court  has  jurisdiction  to  make  the  order  for  substituted  ser-  ^™£tft^d 
vice  (0).  A  form  of  order  for  substituted  service  of  the  order  8€nice- 
nisi  is  given  in  form  No.  21,  post,  Appendix. 

The  time  within  which  the  respondent  may  file  or  post  a  notice  JJgJ^IJJ flllnff 
of  objections  should  be  fixed  by  the  judge  in  the  order  for  sub-  thXSST?"™ 
stituted  service  or  in  some  other  order  (a).     The  order  should  not 8ub8t,tuted* 
fix  an  absolute  time  for  filing  notices  of  objection  without  having 
regard  to  the  time  of  effecting  service  of  the  order  nisi  (6),  but 
where  the  time  has  been  absolutely  fixed  the  order  nisi  is  not  on 
that  ground  to  be  discharged,  but  it  is  a  matter  to  be  taken  into 
consideration  by  the  Court  in  allowing  further  time  to  file  the 
objections  (c).     Where  the  order  for  substituted  service  omitted 
to  fix  a  time  for  filing  or  posting  objections,  notice  of  the  same 
was  held  to  be  unnecessary  (d).     On  the  same  matter  arising  in 
another  case   the   order   was   enlarged   a  fortnight    to   enable 

(*)  In  re  Campbell,  2  A.LT.,4.  (2)  S.  44,  ante  ;  and  vide  In  re  Oppen- 

(/)  In  re  &Connor,  4  A.J.R.,  139;  heimer,  3  A.J.R.,  94,  95. 
In  re  Oppenktimer,  3  A.J. R.,  94.  (o)  S.  44,  Act  of  1890.  In  re  Sttioart, 

(«)  S.  44,  Act  of  1890.  2  V.L.R.  (I.),  1. 

(©)  In  re  Hayes,  3  V.L.R.  (I.),  98  ;  (b)  In  re  Hayes,  3  V.L.R.  (I.),  98. 

In  re  Hook,  3  V.L.R.  (I.),  107.  (c)  In  re  Wolter,  4  V.L.R.  (I.),  75. 

(«?)  In  re  Richards,  6  A.J.R.,  103.  {d)  In  re  Richards,  5  A.J.R.,  103; 

(x)  In  re  Riordan,  9  V.L.R.  (I.),  1.  In  re  Brown,  3  A.J.R.,  105. 

(y)  In  re  Thomson,  1  A.L.T.,  123. 
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CHAP.  iv.  objections  to  be  filed  (e).  The  order,  on  analogy  to  s.  46,  was  en- 
larged  for  one  week  where  it  had  not  been  served  on  the 
respondent  in  time  to  give  him  four  days  to  lodge  objections 
before  the  rule  was  returnable,  and  was  directed  to  be  served  on 
the  respondent  in  the  manner  prescribed  by  s.  44  (  /). 


Amendment  of 
order  nisi. 


As  to  amendment  generally,  see  s.  31,  Act  oi  1890,  and  s.  10 
(2),  Act  of  1897.  Vide  Chapter  II,  "  Amendment,"  at  p.  43, 
et  seq.,  and  see  cases  cited  in  foot-note  where  amendment  of 
the  order  nisi  has  been  granted  or  refused  under  the  Act  of 
1890  (h). 

Abandonment  of      If  the  proceedings  are  abandoned  by  the  petitioning  creditor, 
the  respondent  is  entitled  to  come  to  Court  and  have  the  order 


(e)  hire.  Stewart,  2  V.L.R.  (I.),  ]. 

(/)  In  re  Parsons,  7  V.L.R.    (I.), 
118. 

(h)  The  order  mat  need  not  state 
that  the  judgment  was  recovered  in  a 
proceeding  instituted  by  the  creditor 
under  s.  37  (8).  If  there  was  any 
doubt  on  the  question,  the  Court  in 
such  a  case  would  amend  the  order 
nisi ;  In  re  Hall,  13  V.L.R.,  at  p.  238. 
The  Court  allowed  an  amendment  on 
payment  of  costs  of  an  error  in  a  date 
in  the  order  nisi  which  was  traversed 
in  the  notice  of  objections  (In  re  Vagg, 
13  V.L.R.,  172),  and  amended  an  order 
nisi  by  substituting  "Huxtabie"  for 
"  Henry,"  the  second  word  in  the  re- 
spondent's name  (In  re  Perry  man,  16 
V.L.R.,  420),  and  an  order  was  also 
amended  where  it  was  headed  "  In 
"the  Supreme  Court"  by  striking  out 
such  words  (In  re  Ryan,  2  V.L.R.  [I.], 
83,  erroneously  reported  at  1  V.L.R. 
[I.],  4) ;  and  where  the  act  of  insolvency 
alleged  was  that  contemplated  by  s.  37 
(x. ),  to  which  were  added  the  words, 
"  as  the  above-named  petitioners  are 
"advised,"  the  order  nisi  was  amended 
by  striking  such  words  out  (In  re 
Dionisio,  11  V.L.R.,  326);  and  it  was 
amended  where  it  omitted  to  state  that 
the  execution  was  returned  unsatisfied, 
s.  37,  subs.  8  (In  re  Field,  21  V.L.R., 
278;  16  A.L.T.,  162),  and  where  the 
order  nisi  stated  that  the  assignee  was 
"  one  of  the  assignees  of  insolvent 
"  estates  for  the  Ballarat  district,  in 
"  the  Southern  Bailiwick,"  such  being 
incorrect,  but  as  the  respondent  was 
resident  in  the  Ballarat  district,  as  de- 
scribed, he  could  not  be  misled,  and  an 
amendment  of  such,  if  necessary,  would 
be  allowed  ;  In  re  Le  Vinson,  21  V.L.R., 
153;  17  A.L.T.,  101  ;  1  A.L.R.,  72. 
Where  the  order  nisi  set  out  that  the 


act  of  insolvency  had  been  committed 
six  months  before  the  presentation  of 
the    petition    instead    of    within   six 
months,  the  order  was  discharged,  as 
it  was  not  a  case  within  s.  31  (In  rt 
Reade,  2  V.L.R.  [I.],  83) ;  andl  ikewise 
where  the  order  stated  that  the  pe- 
titioner had  been  called  upon  to  satisfy 
the   judgment ;    In  re  De   Portue,  4 
V.L.R.    (I.),   93.     Where    the    order 
stated  that  the  estate  was  vested  "  in 
"the  hands  of  an  official  assignee  of 
"  the  colony  of  Victoria,"  naming  him, 
instead  of  in  the  hands  of  the  assignee 
of  the  district  in  which  the  insolvent 
resided,  no  amendment  was  made  ;  In 
re   Hehir,    12  A.L.T.,   4.     The  order 
nisi  must  on  its  face  be  returnable  to 
the  Supreme  Court,  and  where  it  was 
made  returnable  to  "the  Court,"  which 
means  by  s.  4,  Act  of  1890  (unless  the 
subject  or  context  requires  a  different 
construction),  the  Court  of  Insolvency, 
amendment  was  refused,  as  it  was  & 
matter  that  went  to  the  jurisdiction 
which  neither  the  Court  nor  the  parties 
could  amend  ;  In  re  Cohen,  16  A.L.T., 
106.     Where  it  did  not  appear  in  the 
order  nwi  that  the  judgment  referred 
to  therein  was  the  same  as  that  upon 
which  the  execution  referred   to  was 
issued,  the  judgment  was  considered 
not  to  be  sufficiently  identified,  and 
amendment  refused  ;   In  re  Lerinson, 
21   V.L.R.,    153;    17  A.L.T.,   101;   1 
A.L.R.,  72.     Where  the  order  nisi  set 
out  that  the  execution  had  issued  on  a 
judgment    in    the    County   Court   at 
Shepparton  instead  of  at  Melbourne, 
it  was  held  that  there  was  no  power  to 
amend,  as  the  misdescription  was  not  a 
want  of  form  or  omission  ;  In  re  Hehir, 
ex  parte   King,   23   V.L.R.,  174;    19 
A.L.T.,  8;  3  A.L.R.,  134. 


OBJECTIONS.  139 

discharged  with  costs,  though  costs  up  to  the  date  of  the  intima-    CHAP.  IV. 
tion  to  abandon  the  proceedings  have  been  tendered  (i). 

9. — Objections. 

Every  respondent  intending  to  oppose  the  order  nisi  being  Notice  of  the 
made  absolute  must  within  four  days  after  the  service  of  the 
order  nisi  or  such  further  time  as  a  judge  of  the  Supreme  Court 
may  appoint  (k),  file  in  the  office  of  the  associate  of  the  judge  by 
-whom  the  application  to  make  the  order  absolute  is  to  be 
heard  (I),  a  notice  in  writing  signed  by  him  of  his  intention  to 
oppose,  that  is  when  the  residence  of  such  respondent  is  within 

■ 

twenty  miles  of  Melbourne,  but  when  it  is  at  a  greater  distance 
he  must  within  the  said  time  put  into  the  nearest  post  office, 
addressed  to  the  said  associate,  the  like  notice  (m).  The  notice 
must  state  : — (1.)  Whether  he  disputes  the  act  of  insolvency  or 
the  petitioning  creditor's  debt  or  both.  (2.)  Particulars  of  any 
special  defence  relied  on  by  the  respondent  (n). 

A*  form  of  notice  of  opposition  is  given  in  form  No.  22,  post      Form  of  notice. 

Such  notice  is  a  waiver  of  all  technical  objections  to  the  pro- 
ceedings (n).  In  the  case  of  In  re  Levinson  (o),  it  is  said  that 
s.  45  imposes  on  a  respondent  the  duty  of  judging  his  position  as 
to  whether  he  has  a  really  good  objection  to  the  proceedings, 
and  that  it  entitles  him  to  say  whether  he  will  or  will  not  lodge 
objections,  and  that  further  if  he  lodges  objections  he  thereby 
waives  his  right  to  object  to  the  sufficiency  of  the  order  nisi,  and 
if  he  does  not  lodge  his  objections  in  regular  time  he  waives  all 
right  to  rely  on  any  objections  to  the  merits  afterwards. 

Leave  to  deliver  the  objections  without  the  signature  of  the  signature  to  the 

.  notice. 

respondent  when  he  resided  out  of  the  colony  was  given,  but 
personal  service  in  this  case  of  the  order  nisi  was  dispensed  with, 
as  counsel  appeared  for  the  respondent  to  ask  leave  to  deliver 
the  objections  without  the  respondent's  signature  (p).  The  pro- 
vision requiring  the  signature  to  the  notice  was  the  8th  rule 
under  the  Act  of  1865,  which  was  held  not  to  have  the  same 

(i)  In  re  Blume,  15  V.L.R.,  812.  (n)  Ibid. 

(*)  S.  45,  Act  of  1890.  (o)  21  V.L.R.,  153  ;  17  A.L.T.,  101. 

(/)  R.  11,  Supreme  Court  Rules  1884.  (p)  In  re  Brann,   3  W.W.  &  a'B. 

(m)  S.  45,  Act  of  1890.  (I. ),  6. 
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CHAP.  IV.  force  as  a  section  of  the  Act  (p).  The  signature  of  the  respondent 
is  now  required  by  the  Act  of  1890,  but  in  cases  where  the  service 
has  been  substituted  service,  and  the  respondent  absent  from  the 
colony,  the  notice  was  allowed  to  be  signed  by  a  person  other 
than  the  respondent,  "  and  who  appeared  to  be  instructed  more 
"than  anyone  else"  to  act  on  the  respondent's  behalf,  as  the 
Court  desired  to  struggle  against  deciding  adversely  to  an  unheard 
respondent  (q)  ;  and  under  similar  circumstances  the  notice  was 
allowed  to  be  signed  by  any  adult  resident  at  the  place  where 
the  substituted  service  was  effected,  even  though  such  a  person 
was  in  no  way  the  agent  of  the  respondent  (?•),  as  it  is  only 
consistent  with  common  justice  that  people  who  obtain  leave  to 
attack  absent  persons  upon  serving  a  notice  at  a  particular  place 
should  be  obliged  to  meet  any  case  the  persons  in  that  place  majy 
be  able  to  bring  forward  (s). 

Further  time  as  On  an  application  to  file  nunc  pro  tunc,  notice  of  objections  to 
rSwndent^  a  Petiti°n  where  there  has  been  an  omission  to  file  them  at  the 
proper  time,  the  Court  requires  an  affidavit  stating  that  the 
objections  are  bond  fide,  and  that  the  statements  contained  in 
them  are  true  {t).  In  an  earlier  case  it  was  stated  that  it 
would  be  a  matter  of  course  to  grant  further  time  if  any  ex- 
planation were  given  as  to  the  cause  of  delay  or  as  to  merits  (u). 
On  an  application  for  adjournment  the  affidavit  in  support  should 
state  that  the  objections  on  which  the  respondent  relied  were 
good  (v),  and  it  has  also  been  held  that  in  considering  applica- 
tions for  leave  to  file  objections  nunc  pro  tunc,  the  objections 
ought  to  be  looked  at  to  see  if  they  are  primd  facie  good  or 
such  that  they  are  likely  to  succeed,  but  they  are  not  to  be 
considered  to  ascertain  whether  they  will  succeed  or  not,  as  that 
is  a  totally  different  matter  (w). 

When  the  objections  were  filed  a  day  too  late  they  were  not 
allowed  to  be  used,  as  no  materials  were  presented  in  support  of 
the  application  the  Court  holding  that  it  was  too  late  at  the 
hearing  to  make  the  affidavit  or  to  allow  oral  evidence  to  be 

[p)  In  re  Brann,  ante.  6  ;  In  re  Triado,  18  A.L.T.,  89. 

{q)  In  re  Oppenheimer,  3  V.R.  (I.),  («)  In  re  Counihan,  8  V.L.R.   (L), 

20.  14. 

(r)  In  re  Dionmo,  14  V.L.R.,  326.  (v)  Be  Fagan,  9  A.L.T.,  49. 

(«)  Ibid.  (w)  In  re  Merry,  13  V.L.R.,  at  p. 

(0  In  re  Fitzpatrick,  10  V.L.R.  (I.),  193. 
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given  (x),  but  when  three  out  of  four  objections  filed  in  pursuance    chap.  iv. 

of  leave  nunc  pro  tunc  were  verified,  the  fourth  was  allowed  to 

be  verified  at  the  hearing  (y).    When  the  application  for  leave  to  o&^ThTn 

file  notice  of  objections  is  made  by  a  person  other  than  the  re-  re8P°ndeut- 

spondent,  but  on  his  behalf,  the  same  degree  of  strictness  is  not 

required,  and  it  is  not  necessary  to  make  an  affidavit  as  to  the 

truth  of  the  objection  (z). 

Where  the  facts  are  disputed  or  where  there  is  an  intention  to  Nature  of  the 

_  i»i  •  objections. 

set  up  facts  by  way  of  confession  and  avoidance  as  objections, 
the  notice  should  contain  such  (a). 

The  respondent  may  plead  a  set  off  in  his  notice  of  objections,  setoff  maybe 

pleaded  as  an 

and  though  the  petitioning  creditor's  is  a  judgment  debt  the  objection. 
Court  will  inquire  how  much  is  due  under  it  in  order  to  ascer- 
tain whether  it  forms  a  sufficient  petitioning  creditor's  debt  (b). 
The  set  off'  cannot  on  the  hearing  be  neutralised  by  the  petitioning 
creditor  setting  up  another  debt  due  to  him  by  the  respondent  (c). 
Until  sequestration  the  right  to  set  off  does  not  arise  to  a  con- 
tributory to  a  limited  company  in  the  event  of  it  being  wound 
up,  and  therefore  if  the  company  is  endeavouring  to  sequestrate 
his  estate  for  non-payment  of  calls  he  is  not  entitled  to  set  off 
the  debt  due  to  him  against  the  petitioning  creditor's  debt  (d). 
Objections  to  the  service  of  the  order  nisi  were  held  to  be  waived  objections  as  to 
by  the  notice  of  objections  under  the  former  Acts  (e),  unless  such 
were  taken  in  the  notice  ( f).    If  the  objection  to  the  service  is  a 
"  technical "  one  and  the  notice  contains  other  objections  such  is  heam?!?  t?  at 
waived  (g).      As  to   the  respondent  appearing  at   the  hearing  ° 
merely  to  object,  vide  "  Hearing  and  Order  Absolute,"  post. 

Where  the  order  nisi  is  all  right  on  its  face  a  preliminary  Preliminary 

°  a  v    objections. 

objection  as  to  the  sufficiency  of  the  materials  upon  which  it  is 
made  will  not  be  entertained,  and  where  the  preliminary  objec- 
tion was  to  the  petitioning  creditor's  affidavit,  as  the  date  was 
omitted  from  the  jurat,  the  judge  thought  it  was  a  special  defence 

(x)  hire  Clarion,  4  V.L.R.  (I.),  88.  V.L.R.,  710;  In  re  Duckworth, L.R.  2 

[y)  In  re  Elkinyton,  13  A.L.T.,  240.  Ch.,  578  ;  In  re  Overend  Qurney  and 

[z)  In  re  Dionvrio,  14  V.L.R.,  326.  Company  {Grisieir*  case),  L.R.  1  Ch., 

(a)  In  re  Reade,  2  V.L.R.  (I.),  83,  528. 

84.  (c)  In  re  Harry,  1  W.  &  W.  (I.),  136 ; 

{?*)  In  re  Monk*,  12  V.L.R.,  "12.  In  re  Sanders,  1  V.R.  (I.),  2. 

(r)  Ibid.    .  (f)  In  re  Xeicbujgiwj,  1   W.W.   & 

{d)  In  re    Slow,  ex   parte    Iiolriaon  a'B.  (I  ),  33. 

Brw.f   Campbell  avd  Slot*,   Ltd.,   19  (g)  S.  45,  Act  of  1890. 
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CHAP.  IV.  of  which  notice  should  have  been  given,  but  formed  no  opinion 
as  to  the  objection  if  it  had  been  properly  presented  (k).  Pre- 
liminary objections  must  be  taken  at  the  earliest  opportunity, 
as,  for  instance,  if  the  debtor  opposes  an  enlargement  of  the  order 
nisi  it  is  necessary  then  for  him  to  take  them  to  avoid  a  waiver  (i). 
„  .  ..      .     The  recital  in  the  order  nisi  to  the  effect  that  the  allegations  therein 

Recital  in  order  ° 

of*iite^tio™8°to  are  Prove(i  to  the  satisfaction  of  the  judge  making  the  order  is  not 
judjfe'ssatisfac-  an  j^  form  (fry    j^  means  that  the  judge  has  not  assented  to  the 

prayer  of  the  petition  merely  because  it  was  verified  by  an  affidavit, 
but  that  he  is  satisfied  with  the  verification  as  the  Act  requires  he 
should  be  (Z).  From  a  series  of  cases  the  rule  has  been  laid  down 
that  where  the  order  nisi  is  correct  on  its  face,  preliminary 
objections  as  to  the  insufficiency  of  the  materials  upon  which  it 
was  granted  cannot  be  taken,  as,  for  instance,  where  the  pre- 
liminary objection  taken  was  that  two  of  the  affidavits  deposing 
to  the  act  of  insolvency  on  which  the  order  nisi  was  obtained 
contained  erasures  which  had  not  been  initialled  by  the  commis- 
sioner before  whom  they  were  sworn  (m).  In  the  next  case 
decided  the  preliminary  objection  raised  was  that  the  affidavit 
upon  which  an  order  was  granted  was  informal,  and  it  was  held 
where  an  order  nisi  is  granted  rightly  or  wrongly  the  parties  are 
put  to  litigation,  and  the  case  should  be  heard  (?i).  In  another 
case  the  preliminary  objection  was  that  the  sheriff's  officers 
affidavit  was  defective,  a  blank  being  left  for  the  word  "  warrant," 
and  it  did  not  state  what  was  directed  to  the  officer,  and  it  was 
held  that  if  an  order  nui  was  correct  on  its  face  the  Court  would 
not  go  behind  it,  as  it  was  no  answer  to  say  that  the  order  was 
granted  on  insufficient  materials  (o).  Later  on  it  was  urged  by 
way  of  preliminary  objection  that  the  signature  to  the  petition 
was  incorrect,  but  the  order  nisi  being  correct,  the  Court  would 
not  look  at  the  petition  on  a  preliminary  objection  (p) ;  and  in  In 
re  Fitzpatrick  (q),  where  no  objection  had  been  filed,  the  judge 
stated :  "  The  only  question  open  for  discussion  according  to  the 

{h)  In  re  Ryan,  7  V.L.R.  (I.),  122.  case  the  defective  affidavit  was  the  one 

Vide  also  In  re  Ritchie,  8  V.L.R.  (I.),  1.  swearing  to  the  petitioning  creditor's 

(i)  In  re  M'MuiTey,  1  VV.  &  W.*(I.),  debt. 

103,  decided  under  5  Vict.  No.  17.  (n)  In  re  Richmond,  3  V.L.R.  (I.), 

(k)  In  re  Penglasz,  15  V.L.R.,  at  p.  109.    Ktcfealso  In  re  Tucker,  13  V.L.R., 

440.  663. 

(I)  Ibid.  (o)  In  re  Thomson,  7  V.L.R.  (L),  146. 

(m)  In  re  Gherson,  2  W.W.  &  a'B.  (p)  In  re  Ritchie,  8  V.L.R.  (I.),  1. 

(I.),  14,  distinguished.  In  re  Stephenson,  (q)  10  V.L.R.  (I.),  6. 
1  W.  &  \V.  (F.),  lit,  as  in  the  latter 
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"  cases  which  I  have  before  decided,  and  the  only  question  in  this    chap.  IV. 

"  case  open  to  any  objection,  is  whether  the  rule  nisi  is  right  or 

"  not.     I  cannot  now  consider  the  statements  made  in  the  petition 

"  and  affidavit.     I  think  the  order  nisi  is  right  on  its  face,  and 

u  that  there  is  sufficient  evidence  upon  which  to  make  it  absolute." 

In  the  case  of  In  re  Dionisio  (r)  several  preliminary  objections 

relative  to  defects  in  the  affidavits  and  petition  were  made,  and 

it  was  there  decided  that  it  was  for  the  judge  who  accepted  the 

petition  to  say  whether  the  allegations  were  sufficient  to  support 

an  act  of  insolvency,  and  which  were,  as  the  order  stated,  proved 

to  his  satisfaction  (s). 

The  notice  of  intention  to  oppose  as  contemplated  by  s.  45,  Technical 
Act  of  1890,  waives  all  technical  objections  to  the  proceedings. 
The  decisions  of  the  Court  do  not  attempt  to  define  a  technical 
objection.  In  an  order  nisi  based  on  s.  37,  sub-s.  8,  the  objection 
that  it  was  not  stated  therein  that  the  execution  mentioned  was 
issued  on  a  judgment  decree  or  order  as  set  out  in  sub-s.  8  was 
apparently  treated  as  a  technical  objection  (t),  and  an  objection 
that  the  12th  section  of  the  Stamps  Statute  1869  had  not  been 
complied  with  because  on  the  face  of  the  copy  order  nisi  served 
the  certificate  of  authenticity  signed  by  the  associate  was  dated 
the  28th  and  the  cancellation  of  the  stamp  the  29th,  was  regarded 
as  a  strict  technical  objection  (u).  The  objection  that  the  debt 
was  not  sufficiently  set  out  in  the  petition  was  also  regarded  as  a 
technical  objection,  as  also  was  an  objection  to  the  form  of  the 
affidavit  in  support  of  a  petition  (v) ;  on  the  other  hand  the  objec- 
tion that  the  wrong  district  was  endorsed  on  the  petition  was  held 
not  to  be  a  technical  objection  (w). 

10. — The  Hearing  and  the  Order  Absolute, 

Upon  the  day  named  in  the  order  nisi,  or  on  the  day  to  which  The  hearing. 
such  order  has  been  finally  enlarged,  the  Supreme  Court  may 
adjudge  (as),  and  finally  determine  thereon  or  postpone  the  adjudi- 

(r)  14  V.L.R.,  326.  In  re  Fergie,  ant*. 

{*)  Vide  also  In  re  Junner,  14  A. L.T.,  {iv)  In  re  Piatt,  15  V.L.R.,  at  p.  670. 

at  p.  249  ;  and  In  re  Fergie,  24  V.L.R.,  (a;)  In  46  &  47  Vict.  c.  52,  s.  20  (1), 

at  p.  419 ;  20  A.L.T.,  170.  the  expression  is  "  shall  adjudge,"  and 

(0  In  re  Lecinson,  21  V.L.R.,  153  ;  such  has  been  held  not  to  be  an  absolute 

17  A.L.T.,  at  p.  101.  command  so  as  to  leave  the  Court  no 

(«)  Vide  In  re  Tucker,  13  V.L.R.,  at  discretion.     In  re  l'hurlow,  2  Manson, 

p.  553.  158  ;  (1895)  1  Q.  B.,  724. 

(r)  In  re  Wolter,  4  V.L.R.  (I.),   78  ; 
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CHAP.  IV.  cation  and  determination  for  such  time  as  it  may  think  fit,  and 
upon  the  hearing  of  an  order  nisi,  if  the  respondent  do  not  appear 
or  if  the  respondent  appear  and  no  notice  of  opposition  has  been 
given,  the  order  nisi  may  be  made  absolute  and  the  estate  be 
adjudged  to  be  sequestrated  upon  an  affidavit  of  service  of  the 
order  nisi,  but  if  the  respondent  appear  and  notice  of  opposition 
has  been  given  the  proceedings  upon  the  hearing  are  conducted  in 
the  same  manner  as  nearly  as  may  be  as  upon  a  trial  at  law,  and 
the  order  nisi  may  be  made  absolute  or  discharged  with  or  with- 
out costs  as  may  be  just,  and  whenever  any  such  order  nisi  is  dis- 
dSshL^eon  charged  by  the  Court  all  questions  affecting  the  property  of 
property.  y^  reSp0ncjent  or  the  validity  of  any  transaction,  deed,  act,  matter 

or  thing  relating  thereto  must  be  determined  as  if  such  order  nisi 
had  never  been  made  (y).  Where  there  are  more  respondents  than 
one  to  an  order  nisi  the  Supreme  Court  may  discharge  such  order 
as  to  one  or  more  of  them  without  prejudice  to  the  effect  of  the 
discharge  order  petition  as  to  the  other  or  others  of  them  (z).  When  an  order 
respondents       nisi  is  made  absolute,  the   associate  must  forward   the   order 

only. 

absolute  to  the  chief  clerk  (a).     If  the  respondent  appear  on  the 

Order  absolute  #  .        . 

^m  TV°  hearing  merely  for  the  purpose  of  objecting  that  the  order  nisi 
has  not  been  duly  served,  and  it  appears  to  the  Court  that  such 
order  has  not  been  duly  served  the  order  nisi  should  not  be 

object  to  discharged,  but  the  hearing  may  be  adjourned  subject  to  such 

service* 

directions  and  upon  such  terms  as  to  costs  or  otherwise  as  the 
Court  may  think  just  (6).  Materials  should  be  placed  before  the 
Court  to  show  that  the  service  is  bad  and  to  rebut  the  affidavit  of 
service.  If  vivd  voce  evidence  is  to  be  relied  on  notice  of  inten- 
tion to  call  such  evidence  should  be  given  to  the  other  side  before 
the  question  of  admitting  it  is  considered.  S.  46  does  not  con- 
template vivd  voce  evidence  (c). 

Strict  proof  of  the  act  of  insolvency  is  required,  and  the  Full 

Court  will  not  interfere  with  the  primary  judge's  discretion  in 

court  may  call    admitting  evidence  in  any  stage  of  the  proceedings  (d),  and  the 

crVdtt?"?? a      Court  has  power  on  the  hearing  of  a  motion  to  set  aside,  annul, 

or  discharge  an  order  nisi,  to  call  the  petitioning  creditor  as  a 

(u)  S.  47,  Act  of  1890— compare  28  (a)  S.  47,  ante. 

Vict.  No.  273,  b.  21,  and  r.  37  of  32  &  (b)  S.  46,  Act  of  1890. 

33  Vict.  c.  71.  (<•)  Vide  lure  Clarton,  4  V.L.R.  (L), 

(z)    S.    110,   Act  of  1897— compare  at  p.  89. 

Bankruptcy  Act  1883,  8.  111.  {d)  In  re  Hodgson,  5  A.J.R.,  133. 
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witness,  and  to  obtain  evidence  from  him  of  the  whole  transaction    chap.  iv. 
upon  which  the  insolvency  proceedings  are  based  (e).  

The  associate  of  the  judge  to  whom  an  application  for  an  order 
nisi  or  an  order  absolute  (as  the  case  may  be)  is  made  may  issue 
separate  summonses  for  the  examination  of  witnesses  upon  the 
hearing  of  such  application  (/  ).  The  form  of  summons  to  witness  summons  to 
is  appended  to  the  Supreme  Court  Rules  1884,  post  All  docu- 
ments used  for  obtaining  an  order  nisi  from  the  Court  of  Insol-  J>eP°«fc  <>' 

o  documents. 

vency,  together  with  the  order  nisi,  must  be  deposited  with  the 
associate  of  the  judge  by  whom  the  application  for  the  order 
absolute  is  to  be  heard  before  the  hearing  for  use  thereat  (g). 
All  orders  made  by  a  single  judge  either  in  disposing  of  orders  gJ   atupe 
nisi  or  otherwise  in  insolvency  may  be  signed  by  the  associate  of  0"*ei* 
such  judge  (h).     When  the  order  nisi  is  made  absolute  and  the  55t»£erli5!g 
petitioning  creditor  does  Dot  take  out  the  same  within  one  week,  m^fDyefault 
any  person  interested  may  apply  by  summons  before  a  judge  for  **  * 
liberty  to  take  out  the  same,  and  the  judge  may  direct  accordingly 
and  order  the  petitioning  creditor  to  pay  the  costs  and  fees  neces- 
sary for  taking  out  the  order  and  the  costs  of  the  application  (i). 
When  the  order  is  made  absolute,  discharged  or  allowed  to  lapse,  2cf'k^ 
and  there  is  no  appeal  or  the  appeal  is  disposed  of,  the  associate  p*!*™- 
of  such  judge  who  has  the  custody  of  the  petition,  affidavits  and 
other  documents  used  at  the  hearing,  must  forward  the  same  to 
the  chief  clerk  of  the  district  Court  of  Insolvency  to  be  filed  in 
such  Court  (&).     Though  there  may  be  several  acts  oil  insolvency 
set  out  in  the  petition  and  order  nisi,  and  the  order  is  made  discha^g** 
absolute  on  one  ground  only,  it  is  unnecessary  to  specify  the     ernm' 
ground  on  which  the  order  is  made  absolute.    The  practice  is  not 
to  specify  the  ground  nor  to  include  preliminary  recitals  in  the 
order  (I).     A  form  of  order  absolute  is  given  in  form  No.  23, post, 
and  a  form  of  the  order  discharging  the  order  nisi  is  given  in 
form  No.  24,  post     The  chief  clerk  must  forthwith  forward  copy  fo^l^cow 
of  every  order  of  adjudication  of  sequestration  to  the  Registrar-  £b£>iuteto 
General  for  registration  (to).  General. 

(e)  In  re  Smart,  ex  parte  Hill,  20  "of    Proceedings,"  Part    14    of    this 

V.llR.,  97.  Chapter,  post. 

(/)  Supreme  Court  Rules  1884,  r.  5.  {k)  Supreme  Court  Rules  1884,  r.  9. 

(a)  Ibid,  r.  6.  (/)  In  re  Dionisio,  14  V.L.R.,  at  p. 

(1)  Ibid,  r.  7.  340. 

{•)  Ibid,  r.  8.     Vide  also  "  Power  of  (m)  S.  20,  Act  of  1890 ;  as  to  the 

" Supreme  Court  to  Change  Carriage  term  "forthwith,"  see  Chapter  III., 

10 
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CHAP,  IV. 

Amendment  and 
variation  of 
order  absolute. 


Discretion  of 
Court  to  make 
rule  absolute. 


Two  orders  nisi. 


Filing  of 
schedule  when 
order  made 
absolute. 


Respondent's 
remedy  if 
petition 
unfounded  or 
malicious. 


The  order  absolute  can  be  amended  (n).  The  Supreme  Court 
has  inherent  power  to  vary  or  amend  an  order  absolute  when  it 
has  been  drawn  up  and  signed  in  such  a  manner  as  to  make  it  a 
different  order  from  that  which  the  Court  intended  to  pro- 
nounce ((?). 

Though  the  statutory  requirements  exist,  the  Court  will  not,  in 
its  discretion,  necessarily  make  the  order  absolute,  as,  for  instance, 
if  the  petitioning  creditors  motive  be  an  improper  one  (p). 
Where  there  are  two  orders  nisi  by  different  creditors  against 
the  same  respondent,  and  the  one  prior  in  date  has  been  made 
absolute,  the  Court  will  refuse  to  make  the  other  absolute  (q). 
Within  one  week  after  adjudication  of  sequestration,  or  such 
further  time  as  the  judge  of  the  Court  of  Insolvency  or  chief 
clerk  may  allow,  the  insolvent  must  file  his  schedule  in  the  office 
of  the  chief  clerk,  verified  as  in  the  case  of  a  voluntary  seques- 
tration, and  the  judge  or  chief  clerk  may  dispense  with  any 
portions  of  such  schedule,  as  in  the  case  of  voluntary. sequestra- 
tion, upon  such  terms  (if  any)  as  he  may  think  fit,  and  the 
insolvent  must  also  within  the  said  time  file  an  affidavit  contain- 
ing the  particulars  mentioned  in  rule  No.  166  (2)  and  (3)  (r). 
This  provision  applies  also  to  persons  who  have  previously  filed 
voluntarily  and  are  undischarged  (*). 

If  it  appears  upon  the  hearing  of  the  order  nisi  that  the  peti- 
tion for  sequestration  was  unfounded  and  vexatious  or  malicious, 
the  Supreme  Court  may  allow  the  respondent  on  his  application 
for  the  same,  then  or  at  some  other  time  to  be  named  by  it,  to 
prove  any  damage  alleged  to  have  been  by  him  sustained  thereby, 
and  may  award  him  damages  not  exceeding  £250,  as  it  deems  fit, 
and  compel  payment  of  same  by  summary  process,  or  it  may 
leave  him  to  his  action  for  the  said  injury  (t).  An  action  lies 
against  persons  who  petition  without  reasonable  and  probable 
cause,  and  knowingly  and  wilfully  or  recklessly  swear  to  deposi- 
tions false  in  fact.  The  proceedings  should  be  set  aside  or  the 
order  nisi  discharged  before  the  commencement  of  the   action, 


at  p.  72,  ante.  As  to  the  entries  to  be 
mtule  by  the  Registrar-General,  vide  r. 
173. 

(n)  S.  31,  Act  of  1890;  and  vide  8. 
10(2),  Act  of  1897. 
..(o)  In  re  Dioimio,  ante, 
(p)   Vide  p.  83,  et  seq.,  ante. 


{q)  In  re  Rigg,  4  V.L.R.  (I.),  20. 

(r)  R.  171. 

(*)  In  re  Miller,  4  A.J.R.,  122. 

(0  S.  48,  Act  of  1890— compare  5 
Vict.  No.  17,  s.  27 ;  28  Vict.  No.  273, 
s.  22. 


APPEAL.  147 

but  such  does  not  of  itself  establish  a  want  of  probable  cause,  and  chap.  iv. 
the  plaintiff  must  give  some  primd  facie  evidence  of  want  of 
probable  cause  in  order  to  put  the  defendant  upon  proof  of  the 
existence  of  probable  cause  (u).  If  the  adjudication  has  not  been 
set  aside,  the  action  may  be  summarily  dismissed  upon  summons 
as  frivolous  and  vexatious  (v).  When  a  man  is  falsely  and 
maliciously  made  insolvent,  two  kinds  of  injury  are  inflicted  upon 
him  :  (1)  The  expense  of  getting  rid  of  the  insolvency ;  (2)  injury 
to  fame  and  credit  (w). 

The  creditor  on  whose  petition  any  order  nisi  for  sequestration  ^^{^^"a 
is  made  must,  at  his  own  cost,  prosecute  all  the  proceedings  in  the  8e<iuestrafci0n- 
sequestration  until  after  the  close  of  the  meeting  for  the  election 
of  trustee,  and  the  same,  when  taxed,  are  directed  to  be  reimbursed 
to  him  by  the  assignee  or  trustee  out  of  the  first  moneys  received ; 
and  the  costs  incurred  under  any  sequestration  are  paid  out  of 
the  insolvent  estate  (x).     As  to  taking  out  order  absolute,  vide  cr«utor?and 
ante  at  p.  145  ;  and  as  to  petitioning  creditor's  and  respondent's  cost?" 
costs,  vide  Chapter  II.,  at  p.  54,  et  seq. 


11. — Appeal. 

The  order  absolute  is  dealt  with  by  a  single  judge  sitting  as  the 
Supreme  Court  (y),  and  the  right  of  appeal  from  the  order  is 
founded  on  s.  37,  Supreme  Court  Act  1890.  Order  58,  r.  1,  of  the 
Supreme  Court  Rules  (Judicature),  provides  mode  of  appeal  from 
any  order,  and  the  same  order,  r.  9,  combined  with  r.  15,  fixes  the  appeaunff. 
time  for  appealing  in  insolvency  matters,  such  time  being  within 
fourteen  days  from  the  time  at  which  the  order  is  signed,  entered 
or  otherwise  perfected,  or  in  the  case  of  a  refusal  of  an  applica- 
tion from  the  date  of  such  refusal,  as  in  the  case  of  a  discharge  of 
the  order  nisi. 

Special  leave  to  appeal  when  the  time  limited  for  appealing  has  Leave  to  appeal 

*  ■*■  k  i  x  o  after  expiration 

expired  will  be  granted  by  the  Full  Court  if  justice  requires  that  of  time- 
such  leave  should  be  given,  but  the  Court  insists  on  the  limita- 

(«)  Brown  v.  Chapman,  3  Burr.,  1418;  (ic)  Quartz  Hill  G.M.  Co.  v.  Eyre, 

1  W.   BL,  427  ;  Johnson  v.  Emerson,  11  Q.B.D.,  at  p.  683. 

L.R.,  6  Ex.,  329;   Hay  v.  Weakley,  5  {x)  S.    40  Act  of  1890— compare  28 

C.  &  P.,  361.  Vict.  No.  273,  b.   17  ;  32  &  33  Vict. 

(r)   The  Metropolitan  Bank  Ltd.   v.  c.  71,   r.  31  ,-  6  <ieo.  IV.  c.  16,  8.  14. 

Poofey,  10  App.  Cas.,  210;   Whitworth,  (y)  S  39,  Act  of  1890. 
v.  Hall,  2  B.  &  Ad.,  695,  approved. 
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chap.  iv.  tion  that  it  will  see  that  the  person  against  whom  the  leave  to 
appeal  is  sought  has  not  been  induced,  by  the  appeal  not  having 
been  brought  in  time,  to  alter  his  position  to  his  detriment,  and 
will  always  protect  persons  so  placed  by,  for  instance,  requiring 
an  undertaking  from  the  party  desirous  of  appealing,  to  indemnify 
the  successful  party  in  the  Court  below  against  the  consequences 
of  any  act  which  may  have  been  done  by  such  party  on  the  faith 
of  the  judgment  not  having  been  appealed  from  within  due 
time  (z). 

signing  of  &[l  orders  of  the  Full  Court  upon  appeal  are  signed  by  the 

orders  on  appeal*  r  rr  &  j 

chief  clerk  thereof  (a). 


Power  of  Court. 


Requirement* 
for  revival. 


12 — Revival  of  Order  Nisi. 

If  after  any  order  nisi  has  been  made  for  the  sequestration  of 
an  estate  the  debt  of  the  petitioning  creditor  be  found  insufficient 
to  entitle  such  creditor  to  apply  for  and  obtain  such  order  nisi, 
or  if  such  order  nisi  is  discharged  or  allowed  to  lapse  in  con- 
sequence of  the  consent  or  default  of  the  petitioning  creditor  or 
his  collusion  with  the  insolvent,  the  Supreme  Court,  or  any  judge 
thereof  or  of  the  Insolvency  Court,  may,  upon  the  application  of 
any  other  creditor  whose  debt  amounts  to  the  value  of  £50 
and  has  been  incurred  prior  to  the  order  nisi,  and  upon  proof 
thereof  to  the  satisfaction  of  the  said  Court  or  judge,  order 
that  the  sequestration  be  revived  and  be  proceeded  in  as  if  it  had 
been  originally  obtained  on  the  petition  of  the  last-named  creditor, 
and  thereafter  the  sequestration  is  revived  with  all  the  conse- 
quences and  effects  thereof  as  if  the  order  nisi  had  not  been  dis- 
charged or  allowed  to  lapse  (&).  Revival  of  the  proceedings  there- 
fore depends  upon  the  happening  of  any  of  the  following  events : 
— (1)  That  the  debt  of  the  petitioning  creditor  is  found  to  be  in- 
sufficient to  enable  such  creditor  to  apply  for  and  obtain  such 
order  nisi  ;  (2)  that  the  order  nisi  has  been  discharged  or  allowed 
to  lapse  in  consequence  of  the  consent  or  default  of  the  petition- 
ing creditor;  (3)  the  petitioning  creditor's  collusion  with  the 
insolvent     It  is  sufficient  to  prove  any  one  of  these  essentials, 


(2)    Wyburn  v.   The  Corporation  of 
Canterbury,  19  V.L.R.,  302  318. 
(o)  Supreme  Court  Rules  1884,  r.  7. 
(b)  S.  49— compare  5  Vict.  No.  17,  ». 


28,  and  28  Vict.  No.  273,  e.  23.  Vide 
ivlao  "Power  of  Supreme  Court  to 
"  change  Carriage  of  Proceedings,"/*^ 
at  p.  150. 
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therefore  it  is  sufficient  if  a  mere  default  is  proved  (c).  "  Consent"    chap.  iv. 

relates  to  an  express  consent ;  "  default "  relates  to  not  applying  "" 

to  enforce  the  order  nisi  ;  "  collusion  "  applies  to  a  case  in  which 

there  is  all  the  semblance  and  appearance  of  supporting  the  order, 

but  only  a  colourable  and  not  a  real  support  (d).     It  is  not  Evidence. 

necessary,  however,  that  the  creditor  applying  to  revive  should 

prove  that  the  original  petitioning  creditor's  debt  was  a  good  one, 

as  one  of  the  alternatives  on  which  the  sequestration  may  be 

revived  is  when  the  original  petitioning  debt  is  insufficient,  and 

therefore,  although  the  first  petitioning  creditor's  debt  may  not 

be  a  good  one,  another  creditor  having  a  sufficient  debt  of  his  own 

may  revive  (e).     Proof,  however,  must  be  given  of  the  insolvency 

in  other  respects,  and  the  reviver  must  prove  his  own  to  be  a 

good  petitioning  creditor's  debt  (/). 

The  creditor  applying  to  revive  presents  a  petition  reciting  the  Recitals  iu 

petition. 

previous  petition,  the  order  nisi  and  the  lapsing  or  otherwise  of 
such  order  (g).    The  rules  of  the  Supreme  Court  in  respect  to  £nmmi.be 
compulsory  sequestrations  should  be  followed  (g).     The  order  order  reviving 
reviving  the  sequestration  should  also  disclose  jurisdiction  on  its  jurisdiction  on 
face,  and  where  it  failed  to  show  that  the  respondent  was  indebted 
to  the  petitioner  before  the  order  nisi  was  obtained  or  at  all,  it 
was   discharged,  and  such   a   defect  it  was  held  could  not  be 
amended  under  s.  31,  Act  of  1890  (A). 

If  the  order  nisi  taken  up  is  based  on  sufficient  materials  in  Defect  in 

x  original  petition 

fact,  the  creditor  seeking  a  renewal  of  the  sequestration  ought  immaterial. 
not  to  be  defeated  by  a  defect  in  the  original  petition  (i).     It  is  Notice  to 

.  .  .  orisrinal 

unnecessary  to  rive  any  notice  of  the  proceedings  to  the  original  petitioner 

y  o  *f  jt  o  ©  unnecessary. 

netitioning  creditor  (k).     The  debt  of  the  creditor  seeking  a  re-  Debt  ot  reviving 

*  •  .  .  .  .     creditor. 

vival  must  have  been  incurred  prior  to  the  order  nisi  (I)  ;  but  it 
need  not  have  been  incurred  prior  to  the  act  of  insolvency  relied 
on  (m).     The  fact  that  certain  applicants  fail  to  obtain  an  order  Failure  of 

N  x  *  applicant  no  bar 

reviving  the  sequestration  because  they  were  not  creditors  en-  to  other»- 
titled  to  take  up  the  proceedings  is  no  bar  to  a  creditor  subse- 

(c)  Ex  parte  Staughton,  in  re  Hewitt,  of  1897,  at  p.  45  hereof. 

1  W.W.  &  a'B.  (I.),  at  p.  21.  (t)  Ex  parte  Jones,  in  re  Butchart,  2 

{d)  Ibid.  W.W.  &  a'B.  (I.),  8. 

(«)  Ibid,  at  p.  22.  (it)  Ex  parte  White,  in  re  ffeioitt,  1 

(/)  Ibid.  W.W.  &  a'B.  (I.),  24. 

ig)   Vide  In  re  Penglase,  15  V.L.R.  (/)  s.  49,  Act  of  1890. 

434,  at  p.  441.  {m)  Ex  parte    White,  in  re  Hewitt, 

{h)  Ibid,  434.   Sed  vide  a.  10  (2),  Act  ante. 
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The  word 

"  superseded." 


CHAP.  IV.  quently  to  such  failure  applying  for  a  revival  (ri).  The  word 
"  superseded  "  occurs  in  the  marginal  note  to  s.  49,  but  it  does 
not  occur  in  the  section,  and  it  may  be  stated  this  note  is  the 
same  as  that  in  the  Act  of  1865,  the  provision  in  which  Act  (o) 
contains  the  words  "  If  such  order  shall  be  superseded."  In  the 
present  Act  the  words,  "  if  such  order  nisi  shall  be  discharged  or 
"  allowed  to  lapse  "  are  substituted  for  the  others.  It  was  held 
that  if  by  the  default  of  the  parties  no  order  was  made  upon  the 
order  nisi  it  was  superseded,  and  no  order  dismissing  or  super- 
seding it  was  necessary  (p). 


Payments  to 
petitioner  after 
order  nisi. 


New  act  of 
insolvency. 


Fraudulent 
nature. 


13. — Act  of  Insolvency  under  s.  50,  Act  of  1890. 

If  a  person  against  whom  an  order  nisi  for  sequestration  has 
been  made  pay  any  money  to  the  person  who  obtained  the  same 
or  anyone  on  his  behalf,  or  give  or  deliver  to  any  such  person 
any  satisfaction  or  security  for  his  debt  or  any  part  thereof,  such 
payment,  gift,  delivery,  satisfaction  or  security  is  a  new  act  of 
insolvency  upon  which  a  petition  for  sequestration  may  be  pre- 
sented, and  every  person  so  receiving  such  money,  gift,  delivery, 
satisfaction  or  security  has  to  deliver  up  such  security  and  repay 
or  deliver  the  said  money  or  gift,  or  the  full  value  thereof,  to  the 
assignee  or  trustee  of  the  insolvent's  estate  for  the  benefit  of  the 
creditors  of  such  insolvent,  and  to  pay  all  the  costs  incurred  by 
any  other  creditor  in  obtaining  the  revival  of  the  sequestration  (g). 
The  payment  of  money  in  such  circumstances,  as  for  instance  for 
a  consent  to  an  adjournment,  has  been  denounced  as  a  fraud  on 
the  other  creditors,  and  a  transparent  one  on  the  bankruptcy 
laws  (r),  and  it  is  in  effect  a  common  law  fraud  to  make  a  pay- 
ment contrary  to  the  bankruptcy  laws  (s). 


14. — Power  of  Supreme  Court  to  Change  Carriage  of 

Proceedings. 

If  the  petitioner,  after  presentation  of  the  petition,  does  not 
proceed  with  due  diligence  the  Supreme  Court  may  substitute  as 


(n)  Ibid,  at  p.  26. 

(o)  S.  23. 

(p)  In  re  Von  der  Heyde,  ex  parte 
Levi,  2  W.W.  &  a'B.  (I.),  28. 

(q)  S.  50,  Act  of  1890— compare  5 
Vict.  No.  17,  b.  29 ;  and  28  Vict.  No. 
273,  s.  24. 


(r)  Vide  In  re  and  ex  parte  Atkinson, 
9  Morrell,  197  ;  and  In  re  and  ex  parte 
Ohcay,{\&95)  1  Q.B.,at  814;  2Manson, 
174. 

{#)  Re  Badham,  ex  parte  Palmer,  10 
Morrell,  at  p.  257. 
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petitioner  any  other  creditor  to  whom  the  debtor  may  be  indebted  CHAP.  IV. 
in  the  amount  required  by  the  Insolvency  Acts  in  the  case  of  the 
petitioning  creditor  (t).  This  power  cannot  be  exercised  after  the 
expiration  of  the  statutory  period  for  presenting  a  petition  has 
elapsed,  unless  perhaps  fraud  is  alleged,  as  otherwise  the  effect 
would  be  to  extend  the  time  for  filing  petitions  (u). 


15. — Power  of  Supreme  Court  to  Stay  Proceedings. 

The  Supreme  Court  may  at  any  time,  for  sufficient  reason, 
make  an  order  staying  the  proceedings  under  an  insolvency 
petition,  either  altogether  or  for  a  limited  time,  on  such  terms 
and  subject  to  such  conditions  as  to  it  may  seem  just  (v).  To 
give  effect  to  this  provision  a  liberal  construction  must  be  given 
to  the  words  used  (w).  The  words  used  are  "  under  an  insolvency 
"petition,"  but  it  has  been  held  that  after  the  order  nisi  is  signed 
the  proceedings  are  under  it  and  not  under  the  petition  (x).  The 
application  for  the  order  nisi  is  a  proceeding  under  the  petition, 
and  can  therefore  be  stayed  under  the  provision  (y). 


16. — Death  of  Debtor — Continuance  of  Proceedings. 

If  a  debtor  by  or  against  whom  an  insolvency  petition  has  been 
presented  dies,  the  proceedings  in  the  matter  are  continued,  unless 
the  Court  otherwise  orders,  as  if  he  were  alive  (z).     Where  a  Death  of  debtor 

before  service 

debtor  died  after  the  petition  was  presented,  but  before  service 
upon  him,  all  further  proceedings  on  such  petition  were  stayed,  as 
they  could  not  go  on  without  either  personal  or  substituted  ^brtUuted 
service,  neither  of  which  could  be  effected,  as  the  debtor  being 
dead  there  could  not  be  personal  service,  nor  therefore  substituted 
service,  as  the  latter  means  service  that  is  substituted  for  a 
possible  personal  service  (a).  Under  the  Act  of  1890,  if  the  in- 
solvent died  after  adjudication  of  sequestration,  the  sequestration 


service. 


(0  S.  107,  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  107  ;  and  vide 
judgment  of  Lord  Cairns  In  re  Brintow, 
L.R.  3  Ch.f  247. 

(h)  In  re  and  ex  parte  Maugham,  21 
Q,B.D.,  at  p.  23.  Vide  also  Ex  parte 
Mawd,  (1895)  1  Q.B.,  p.  198. 

(r)  S.  108  (2),  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  109 ;  and  vide 
Re  Artola  ffermanos,  ex  parte  Chdle, 
24  Q.B.D.,  640. 


(w)  Union  Bank  of  Australia  Ltd.  v. 
Dean,  20  A.L.T.,  98  j  24  V.L.R.,  453. 

(x)  Ibid. 

(y)  Ibid. 

(z)  S.  108  (I),  Act  of  1897— compare 
s.  108,  Bankruptcy  Act  1883  ;  and  vide 
Be  Walker,  3  Morrell,  69 ;  Be  Hardy, 
(1896)  1  Ch.,  904. 

(a)  In  re  Easy,  ex  parte  Hill,  4 
Morrell,  281-2  ;  19  Q.B.D.,  538. 
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chap.  iv.  after  notice  given  to  such  persons  as  the  Court  might  think  fifc 
was  proceeded  in  as  if  such  insolvent  were  living  (6),  but  the 
order  nisi  abated  on  the  death  of  the  respondent  before  adjudi- 
cation of  sequestration  and  could  not  be  renewed  or  proceeded 
with  against  his  representatives  (c). 

(6)  S.  130,  Act  of  1890— compare  32  (c)  In  re  Mann,  1  W.  &  W.  (I.), 

&  33  Vict.  c.  71,  s.  80  (9);  12  &  13        103. 
Vict.  c.  106,  s.  116. 
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Division  3. 

Proofs  of  Deht. 

Division  4. 
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DIVISION  I. 
1.  Meetings  of  Creditors,  Proxies,  and  Voting. 
Meetings  of  creditors  in  insolvency  are  held  after  sequestration,  General 

meetings. 

with  the  exception  of  the  meeting  referred  to  in  &  37,  sub-s.  IX., 
Act  of  1890.    Under  s.  53  of  that  Act  it  is  the  duty  of  the  chief  Sender 
clerk  to  cause  notice  of  the  meeting  to  be  given  in  the  Government 8* 63,  Act  0<  im' 
Gazette  or  in  any  mode  prescribed  by  the  rules,  and  thereby 
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CHAP,  v.  appoint  a  time  and  place  for  the  meeting  (a).  The  meeting  must 
Time  of  holding,  be  summoned  for  a  day  not  later  than  fourteen  days  from  the 
date  of  the  order  of  sequestration,  unless  the  Court  fixes  a  later 
day  (b).  Where  a  meeting  was  delayed  in  consequence  of  the 
act  of  the  Court,  the  election  of  the  trustee  thereunder  was  held 
valid,  as  the  rule  is  merely  directory  (o). 

Advertisement        The  chief  clerk  summons  the  meeting  by  giving  not  less  than 

of  meeting.  ©      «f    o  o 

seven  days'  notice  of  the  time  and  place  thereof  in  the  Govern- 
ment Gazette,  and  in  one  of  the  Melbourne  daily  newspapers,  and 
also  in  some  local  newspaper  if  the  proceedings  are  not  being 
prosecuted  in  Melbourne  (d). 

Notice  to  official      The  official  assignee  must  send  a  notice  in  the  form  No.  41  of 

accountant  and  ° 

creditors.  the  Appendix,  post,  with  such  variation  as  circumstances  may 

require  as  to  the  time  and  place  of  meeting,  as  soon  as  practicable 
to  the  official  accountant  and  each  creditor  mentioned  in  the 
debtor's  schedule,  but  the  proceedings  at  such  meeting  are  not 
invalidated  by  reason  of  any  such  notice  not  having  been  sent  or 
received  before  the  meeting  (e).  In  the  case  of  a  firm  the  joint 
and  separate  creditors  must  collectively  be  convened  to  the 
meeting  (/). 

chairman.  The  chief  clerk  acts  as  chairman  (g). 

Adjournment  of      The  chief  clerk  may  adjourn  the  meeting  from  time  to  time 

meeting  when  "  °  " 

proof  disputed.  until  any  disputed  proof  is  finally  rejected  or  admitted ;  objection 
to  a  creditor's  proof  can  be  taken  at  any  time  before  he  has  signed 
the  resolution  (h).  The  chief  clerk  has  power  to  grant  an  adjourn- 
ment of  a  general  meeting  in  order  that  creditors  who  have  filed 
informal  proofs  of  debts  may  be  enabled  to  amend  them  (i),  and 
he  may  adjourn  the  meeting  pending  the  decision  of  a  judge  to 
whom  he  has  referred  a  matter  of  which  he  is  doubtful  under  r. 
123  (k). 

attend  meeting       r^ne  assignee,  or,  if  he  cannot  conveniently,  some  other  person 
ESS0***      authorised  by  writing  under  his  hand,  must  attend  the  meeting 
and  produce  the  proofs  of  debt  delivered  to  or  sent  to  him  (I). 


(a)  S.  53,  Act  of  1890;  r.  257.  {g)  R.  257. 

(6)  R.  254.  (A)  R.  258  ;  Re  Snell,  6  A.L.T.,  61. 

(c)  In  re  Cotton,  ex  parte  Clarke,  6  (»)  Re  Mclnerny,  4  A.L.T.,  16. 
V.L.R.  (I.),  33.  (*)  In  re  Renter,  4  A.J.R.,  143.   Vide 

(d)  R.  255.  also  r.  278  as  to  adjournment  by  chair- 

(e)  R.  256.  man. 

(/)  R.  289.  (I)  R.  259. 
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General  meetings  may  be  held  in  the  prescribed  manner  and     chap.  v. 
subject  to  the  prescribed  regulations  as  to  the  quorum,  adjourn-  General 
ment  of  meeting,  and  all  other  matters  relating  to  the  conduct  of  SmnthS^under 

i  •  i  i.  i  /      v        m.  .  8. 58,  Act  of  1800. 

the  meeting,  or  the  proceedings  thereat  (m).     The  assignee  or 

trustee  may  at  any  time  call  a  general  meeting  of  the  creditors,  ^^"trustee. 

and  the  trustee  must  call  such  meeting  when  required  by  any 

creditor  with  the  concurrence  of  one-sixth  in  number  or  value 

of  the  creditors,  includingjhimself ,  who  have  proved  their  debts  (ri)y 

and  it  is  his  duty  to  summon  meetings  at  such  times  as  the  creditor8 

by  resolution,  either  at  the  meeting  appointing  the  trustee  or 

otherwise  may  direct  (o),  or  whenever  directed  by  the  Court  (p). 

When  any  creditor,  with  the  concurrence  of  one-sixth  of  the  Time  for 

,.,.,.         summoning. 

creditors  in  number  or  value  who  have  proved  (including  him- 
self), at  any  time  requests  the  trustee  to  summon  a  meeting  of 
the  creditors,  the  trustee  must  summon  such  meeting  accordingly 
within  fourteen  days  (q).     The  person  at  whose  instance  the 
meeting  is  summoned  must,  on  making  such  request,  deposit  with 
the  trustee  a  sum  sufficient,  in  the  opinion  of  either  the  trustee  or  J^^tin?" 
the  chief  clerk,  to  pay  the  costs  of  summoning  the  meeting,  and 
such  sum  has  to  be  repaid  to  him  out  of  the  estate,  if  the  creditors 
or  the  Court  so  direct  (?•).     The  meeting  held  for  the  purpose  of 
filling  up  a  vacancy  in  the  office  of  a  trustee  is  summoned  by  the 
chief  clerk  on  the  requisition  of  any  creditor  or  the  insolvent  («). 
The  meetings  subsequent  to  that  held  under  s.  53,  Act  of  1890, 
are  summoned  by  sending  notice  in  the  form  82,  Appendix,  post,  meeting, 
with  variations  as  circumstances  may  require,  of  the  time  and 
place  thereof  to  each  creditor  at  the  address  given  in  the  proof, 
aud  if  he  has  not  proved  at  the  address  given  in  the  debtor's 
schedule  or  at  such  other  address  as  may  be  known  to  the  person  Time  of  sen  ice. 
summoning  the   meeting,   and   when   no   special   time   is    pre-    °,ce" 
scribed,  the  notice  must  be  sent  off  not  less  than  three  days  before 
the  day  appointed  for  the  meeting  (t).    Unless  the  Court  other- 
wise orders,  the  proceedings  and  resolutions  are  valid  at  such  JXweptIonof 
meeting,  notwithstanding  some  creditors  have  not  received  the  Proof  "of  notice, 
notice  sent  to  them  (u). 

(m)  S.  67,  Act  of  1890.  (?)  S.  34,  ante. 

(»)  Ibid  (10) ;  r.  260  ;  8.  34  (2),~Act  (r)  S.  34,  ante— (compare  Bankruptcy 
of  1897.    The  assignee  must  call  such  Act  1890,  s.  IS),  r.  265.    The  rale  ex- 
meeting  when  requested  by  one-fourth  cepts  the  trustee  or  assignee  from  costs, 
in  value  of  the  creditors  who  have  (*)  S.  31  (2),  Act  of  1897. 
proved.    S.  67  (10),  Act  of  1890.  (t)  R.  261. 

(©)  S.  34  (1),  Act  of  1897.  («)  R.  263. 

(/>)  R.260. 
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CHAP.  V. 

Chairman  of 
such  meeting. 


Adjournment. 


Mode  of  jriving 
directions  by 
creditors  at 
meeting. 


Minutes. 


Quorum. 


If  no  quorum 
present. 


Adjournment  of 
meeting  if  no 
quorum. 


The  meeting  must  be  presided  over  by  the  chief  clerk  or  by 
such  chairman  as  the  meeting  may  elect  (vide  s.  67,  Act  of  1890, 
r.  262). 

The  meeting  may  be  adjourned  from  time  to  time  as  the  credi- 
tors, by  an  ordinary  resolution  may  direct  (v),  to  the  original 
place  of  meeting  or  otherwise  (w).  The  chairman  may  adjourn 
the  meeting  from  time  to  time  and  from  place  to  place  with  the 
consent  of  the  meeting  (x).  By  r.  268  directions  of  creditors  at  a 
meeting  are  given  unless  the  acts  and  rules  otherwise  require,  by  an 
ordinary  resolution,  and  the  trustee  must  send  to  the  chief  clerk 
a  copy  certified  by  him  of  every  resolution  of  meeting  of  creditors 
except  the  meeting  held  under  s.  53,  Act  of  1890.  The  chairman 
of  every  meeting  must  cause  minutes  of  the  proceedings  at  the 
meeting  to  be  drawn  up  and  fairly  entered  in  a  book  kept  for 
that  purpose,  and  the  minutes  must  be  signed  by  him  or  the 
chairman  of  the  next  meeting  (y). 

In  calculating  a  quorum  of  creditors  present  at  a  meeting  those 
persons  only  who  are  entitled  to  vote  at  same  are  reckoned  (z), 
and  a  meeting  of  creditors  is  not  competent  to  act  for  any  pur- 
pose except  the  election  of  a  chairman,  the  proving  of  debts,  and 
the  adjournment  of  the  meeting,  unless  there  are  present  or 
represented  thereat  at  least  three,  or  all  the  creditors  if  their 
number  does  not  exceed  three  (a).  If  within  half-an-hour  from 
the  time  appointed  for  the  meeting  other  than  the  general  meet- 
ing under  s.  53,  Act  of  1890,  a  quorum  of  creditors  is  not  present 
or  represented,  the  meeting  is  adjourned  to  the  same  day  in  the 
following  week  at  the  same  time  and  place,  or  to  such  other  day 
as  the  chairman  may  appoint,  not  being  less  than  seven  or  more 
than  twenty-one  days  (6). 

Under  the  rules  of  1890,  it  was  held  that  when  at  a  general 
meeting  for  the  election  of  a  trustee  only  two  creditors  were 
represented,  and  one  of  the  proofs  on  objection  was  rejected  for 
informality  and  the  other  was  admitted,  there  was  no  quorum, 
and  the  meeting  closed  (c),  and  that  a  trustee  could  not  be 
elected  (d). 


(v)  R.  266. 
(«7)  R.  267. 
(x)  R.  278. 
(y)  R.  282. 
(z)  R.  280. 


(a)  R.  279. 

(b)  R.  281. 

(c)  In  re  Thwaites,  17  A.L.T.,  150. 

(d)  Be  Soioerby,  1  A.L.R.,   141;  In 
re  Thwaites,  ante. 
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The  creditors  assembled  at  the  meeting  held  under  s.  53,  Act    chap.  v. 
of  1890,  may  by  resolution  appoint  some  fit  person  or  persons, "         " 
not  exceeding  two,  whether  creditors  or  not,  to  fill  the  office  of  ^JJjJJ™  ™tin„ 
trustee  of  the  property  of  the  insolvent  (e)  at  such  remuneration 
(if  any)  as  the  creditors  may  from  time  to  time  determine,  or  of  trustees, 
they  may  resolve  to  leave  his  appointment  to  the  committee  of 
inspection   (/).      This  provision  does  not   apply  to   an   estate 
sequestrated  after  a  trustee  has  been  appointed  under  Part  IX., 
Act  of  1890,  as  such  trustee  is  appointed  by  the  order  or  order 
nisi  of  sequestration  instead  of   an   assignee  (g).      The  person 
appointed  to  fill  the   office  of  trustee   of  the  joint  estate  must 
be  the  trustee  of  the  separate  estates  (7i).     As  to  the  power  of  SSS^ind 
the  creditors  in  fixing  the  remuneration  of  the  trustee  and  its  ftPP°rtionment- 
apportionment  where  joint   and  separate  estates  are  being  ad- 
ministered ;  vide  p.  63,  ante. 

They  may  by  resolution  appoint  some  other  fit  persons,  not  ^nmJute^Sf  °f 
exceeding  five  in  number  and  whether  creditors  or  not,  to  form  a  lnsPecllcn- 
committee  of  inspection  for  the  purpose  of  superintending  the 
administration  by  the  trustee  of  the  insolvent's  property  (i). 
Each  set  of  separate  creditors  may  appoint  its  own  committee  of 
inspection,  but  if  any  set  of  separate  creditors  do  not  appoint  a 
separate  committee  the  committee  (if  any)  appointed  by  the  joint 
creditors  is  deemed  to  have  been  appointed  also  by  such  separate 
creditors  (&).  They  may  also  by  resolution  fix  the  quorum 
required  to  be  present  at  meetings  of  the  committee  (/). 


They  may  in  general  meeting  elect  persons  to  act  as  trustees  Trustees  in 

•  .  succession. 

m  succession  in  the  event  of  one  or  more  of  the  persons  first- 
named  declining  to  accept  the  office  of  trustee  (m),  or  failing  to 
give  security,  or  not  being  approved  by  the  Court  (n). 

They  may  by  resolution  give  directions  as  to  the  manner  in  Directions  as  to 

fc  F  U8fj£*  ft  H 

which  the  property  is  to  be  administered  by  the  trustee,  and  it  is 
the  duty  of  the  trustee  to  conform  to  such  directions,  unless  the 
Court  for  some  just  cause  otherwise  orders  (o).     The  directions  of 

(e)  S.  53,  Act  of  1890  ;  s.  18,  Act  of  (k)  K.  289. 

1897.  (0  S.  64,  Act  of  1890. 

if)  S.  53,  ante  ;  s.  20,  Act  of  1897.  (m)  8.  64,  Act  of  1890. 

(4)  S.  60,  Act  of  1890.  (n)  8.  28,  Act  of  1897. 

(h)  R.  289.  (o)  S.   53  (4),  Act  of  1890 ;   s.  69, 

(i)  S.  53  (3),  Act  of  1S90 ;  s.  64,  Act        Ibid. 
of  1897. 
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Power  of 
creditors  to 
select  a  bank 
for  estates. 


CHAP.  v.  the  creditors  at  a  general  meeting  override  those  of  the  committee 
of  inspection  (p),  and  where  there  are  two  trustees  elected  the 
creditors  may  declare  that  any  act  required  or  authorised  to  be 
done  by  the  trustee  is  to  be  done  by  one  or  both  of  such 
persons  (q). 

Grant  of  tools  of      They  may  by  resolution  direct  that  the  whole  or  such  part  as 

trade,  furniture,  */  *       «  r 

Sp^reUong      ^ey  may  think  fit  of  the  tools  of  trade,  furniture  and  wearing 
insolvent.         apparel  of  the  insolvent,  his  wife,  and  children  be  granted  to 
him  (r). 

They  may  direct  the  assignee  or  trustee  by  ordinary  resolution 
to  keep  an  account  in  the  name  of  the  estate  in  such  bank  named 
in  the  resolution,  and  may  authorise  the  assignee  or  trustee  to 
pay  into  such  bank  to  the  credit  of  such  account,  all  moneys 
received  by  him  in  such  estate,  and  out  of  such  account  to  pay 
by  cheque  all  payments  to  be  made  by  him  on  account  of  such 
estate,  and  any  interest  receivable  in  respect  of  the  said  bank 
account  is  part  of  the  assets  of  the  estate  (s).  Until  such  resolu- 
tion is  passed  the  assignee  or  trustee  must  comply  with  s.  54, 
Act  of  1897. 

The  creditors  may  also  direct  the  trustee  by  resolution  to 
summon  meetings  at  such  times  as  they  may  direct  (t). 

Votes  may  be  given  either  personally  or  by  proxy  (u). 

A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk 
or  any  other  person  in  his  regular  employment,  and  in  such  case 
the  instrument  of  proxy  must  state  the  relation  in  which  the 
person  to  act  thereunder  stands  to  the  creditor  (v). 

A  person  who  is  a  minor  cannot  be  appointed  a  general  or 
special  proxy  (w). 

Voting  is  restricted  by  s.  124,  Act  of  1897,  which  provides  that 
no  person  acting  under  proxy  can  vote  in  favour  of  any  resolu- 
tion which  would  directly  or  indirectly  place  himself,  his  wife, 
his  employer,  his  partner,  agent,  clerk  or  servant  in  a  position  to 
receive  any  remuneration  out  of  the  estate  of  the  insolvent  other- 


Directions  to 

trustee  as  to 

summoning 

meetings. 

Proxies  and 
voting1. 

General  proxy 


Minors. 


Proxy  not  to 
vote  in  certain 
cases. 


(/?)  S.  69,  ante, 
(q)  S.  64,  Act  of  1890. 
(r)  S.  70,  Act  of  1890. 
(*)  S.  53  (1),  Act  of  1897- 
s.  89,  Act  of  1890  ;  r.  376. 


-compare 


(0  S.  34(1),  Act  of  1897. 

(«)  Ss.  21,  67,  Act  of  1890 ;  r.  274. 

(r)  R.  275. 

(w)  R.  253. 
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wise  than  as  a  creditor  rateably  with  the  other  creditors  of  the    chap,  v, 
insolvent.     Vide  also  rule  283,  which  contains  a  proviso  to  the 
effect  that  where  any  person  holds  special  proxies  to  vote  for  the 
appointment  of  himself  as  trustee,  he  may  use  the  proxies  and 
vote  accordingly. 

The  vote  of  the  trustee  or  of  his  partner,  clerk,  barrister  and  Limitation  of 

r  .  voting  power  as 

solicitor  or  barrister  and  solicitor's  clerk,  either  as  a  creditor,  or  to  remuneration. 
as  a  proxy  for  a  creditor,  cannot  be  reckoned  in  the  majority 
required  for  passing  any  resolution  affecting  the  remuneration, 
conduct  or  removal  of  the  trustee  (x).  The  authority  to  vote  is 
deemed  duly  signed  if  signed  with  the  name  or  style  of  the  firm 
by  any  partner  thereof  (y).  It  is  obligatory  that  the  instrument  ofhproxJmment 
of  proxy  should  be  in  the  prescribed  form,  and  every  insertion 
therein  must  be  in  the  handwriting  of  the  person  giving  the 

°  *  °  °  .  Requirements  of 

proxy  or  his  barrister  and  solicitor  or  clerk,  or  of  any  manager  8ame- 
or  clerk  or  other  person  in  his  regular  employment,  or  of  any 
commissioner  of  the  Supreme  Court  for  taking  affidavits,  or  of 
any  commissioner  for  taking  declarations  and  affidavits,  and  in 
case  any  such  insertion  is  in  the  handwriting  of  any  person  other 
than  the  person  giving  the  proxy  the  instrument  must  set  forth 
the  name  and  description  of  the  person  in  whose  handwriting 
such  insertion  has  been  made,  and  the  name  and  description  of 
his  employer,  if  any  (z).  Unless  such  provisions  are  complied 
with,  the  instrument  of  proxy  is  invalid  (a). 

The  prescribed  form  of  a  proxy  provides  for  a  witness.     The  witness  to 

*  *■  *     r  proxy. 

person  appointed  to  act  as  proxy  cannot  himself  be  the  attesting 
witness  to  the  instrument  of  proxy  (6). 

In  case  of  dispute  as  to  compliance  with  the  provisions  cited  of  s.  P«"ien  o«  proof 

*  r  l  in  case  of 

123,  Act  of  1897,  it  is  enacted  by  such  section  that  the  burden  of  di*Pute- 

proof  is  upon  the  person  claiming  to  use  the  instrument  of  proxy. 

Rule  251  provides  that  a  proxy  given  by  a  creditor  shall  be  deemed 

to  be  sufficiently  executed  if  it  is  signed  by  any  person  in  the  signature  to 

employ  of  the  creditor  having  a  general  authority  to  sign  for  such 

creditor,  or  by  the  authorised  agent  of  such  creditor  if  resident 

abroad,  but  such  authority  must  be  in  writing. 

(x)  S.26,  Act  of  1897— compare  Bank-  (a)  Ibid, 

ruptey  Act  1883,  s.  88.  {!>)  lie  Parrolt,  exparte  Culkn,  (1891) 

(y)  S.  22,  Act  of  1890.  2  Q.B.,  151. 
U)  S.  123  Act  of  1897.    * 
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Depoeit  of  proxy 
with  assignee. 


chap.  v.  The  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be 
Fining  in  when  accepted  if  such  creditor  has  attached  his  signature  or  mark 
or^ncSpabS'of  thereto  in  the  presence  of  a  witness,  who  must  add  to  his  signa- 
ture his  description  and  residence  (c).  All  insertions  in  the  proxy 
must  be  in  the  handwriting  of  the  witness,  and  such  witness 
must  certify  at  the  foot  of  the  proxy  that  all  such  insertions  have 
been  made  by  him  at  the  request  of  the  creditor  and  in  his 
presence  before  he  attached  his  signature  or  mark  (d). 

A  proxy  cannot  be  used  unless  it  is  deposited  with  the  assignee 
or  trustee  as  the  case  may  be  not  later  than  four  o'clock  on  the 
day  before  the  meeting,  or  adjourned  meeting,  at  which  it  is 
used  (e). 

The  form  of  a  general  proxy  is  No.  78,  Appendix,  post,  and 
that  of  a  special  proxy,  form  79,  post. 

As  soon  as  the  proxy  has  been  used  it  must  be  filed  with  the 
proceedings  in  the  matter  (/). 

It  was  doubted  (g)  if  proxies  could  be  used  at  a  meeting  under 

^^o^Acr  s-  37  (9)>  Act  of  189°-     If  fchey  could  be  and  ft  was  necessary  to 
of  i89o.  decide  how  a  majority  stood,  evidence  of  the  proxies,  to  make 

votes  given  under  them  count,  would  be  required  on  an  applica- 
tion to  sequestrate  for  non-compliance  with  the  resolution  dealt 
with  by  the  sub-section. 

The  duly  authorised  agent  of  a  creditor  can  prove  and  vote  (h). 
and  he  can  do  so  on  his  sworn  statement  that  he  is  the  duly 
authorised  agent  without  producing  the  document  giving  him 
the  necessary  authority,  and  if  the  proof  be  that  of  a  secured 
creditor  he  may  also  value  the  security  (•£). 


Form  of  proxy. 


Filing. 


Voting  by 

authorised 

agent. 


Persons  who 
may  vote. 


Proofs 
objected  to. 


Only  those  persons  are  entitled  to  vote  as  creditors  who  have 
at  or  previously  to  the  meeting,  in  the  prescribed  manner,  proved 
a  debt  provable  under  the  insolvency  to  be  due  to  the  person 
proving  (k),  and  r.  269  provides  that  no  person  can  vote  unless  his 
proof  has  been  duly  lodged  within  the  time  prescribed  by  the  rules. 
No  person  can  vote  if  notice  of  an  application  to  reduce  or  ex- 
punge his  proof  has  been  given  (I). 


(c)  R.  252. 

(d)  Ibid. 

(e)  Rr.  276-250. 
(/)  R.  250. 

{g)  In  re  Southey,  5  V.L.R.  (I.),  4. 


(h)  S.  21,  Act  of  1890. 
(»)  In  re  Evans,  6  A.L.T.,  249. 
(k)  S.  67  (2),  Act  of  1890 ;  r.  269. 
(/)  S.   107,  Act  of  189a     Vide  ante 
at  p.  154,  note  (A). 
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A  preferential  creditor  may  vote  (m).  CHAP.  T. 

A  creditor  cannot  vote  in  respect  of  any  unliquidated  or  con-  Preferential 

crcuiuors. 

tingent  debt  or  any  debt  the  value  of  which  is  unascertained  (n).  a»  to  contingent 

claims. 

A  secured  creditor  for  the  purposes  of  voting  is  deemed  to  be  a  voting  by 
creditor  only  in  respect  of  the  balance  (if  any)  due  to  him  after  creditors. 
deducting  the  value  of  his  security  (o),  and  previously  to  voting 
he  must  state,  unless  he  surrenders  his  security,  in  his  proof  the 
particulars  of  his  security,  the  date  where  it  was  given,  and  the 
value  at  which  he  assesses  it  (p).  If  he  votes  in  respect  of  his 
whole  debt  he  is  deemed  to  have  surrendered  his  security,  unless 
the  Court  on  application  is  satisfied  that  the  omission  to  value  his 
security  has  arisen  from  inadvertence  (p).  A  secured  creditor  who 
states  in  his  proof  that  his  security  is  worthless  does  not  omit  to 
value  his  security  within  the  meaning  of  this  rule,  and  where  the 
creditor  deliberately  omits  to  value  his  security  in  his  proof  in 
consequence  of  erroneous  information  that  his  security  is  worthless 
he  does  not  omit  to  value  such  security  by  "  inadvertence  "  (r). 
The  omission  to  value  does  not  invalidate  the  vote  (s).  A  secured 
creditor  means  any  creditor  holding  any  mortgage,  charge,  or  lien 
on  the  insolvent  estate  or  any  part  thereof  as  security  for  a  debt 
due  to  him  (t). 

A  creditor  cannot  vote  in  respect  to  any  debt  on  or  secured  by  voting  by 

r  J  J   creditor  on 

a  current  bill  of  exchange  or  promissory  note  held  by  him,  unless  ™™nt  biU  or 
he  is  willing  to  treat  the  liability  to  him  thereon  of  every  person 
who  is  liable  thereon  antecedently  to  the  debtor  and  against  whom 
an  order  for  sequestration  has  not  been  made  and  whose  affairs 
are  not  being  liquidated  by  arrangement  and  who  has  not  made  a 
statutory  composition  with  his  creditors  as  a  security  in  his 
hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  of 
voting,  though  not  for  the  purpose  of  dividend,  to  deduct  it  from 
his  proof  (u). 

As  to  production  of  security  or  bill  for  voting,  vide  r.  226.  Production  of 

security  or  bill 

(m)   Vide  In  re  Trump,  6  A.L.T.,  2.  proof  put  in  from  inadvertence,  vide  Be  ,or  votin&* 

(»)  S.  67  (3),  Act  of  1890;   s.  120,  King,  ex  parte  Mexham,  2  Morrell,  119. 

Act  of  1897— compare  Bankruptcy  Act  (*)  Ex  parte  Ashtoorth,   re   Hoare, 

1883,  sch.   1   (9) ;  and  vide  Ex  parte  L.R.,  18  Eq.  705. 

Jackson,  27  L.T.,  697.  (OS.  67    (5),    Act  of    1890;    vide 

(o)  S.  67  (4),  Act  of  1890  ;  r.  270.  "  Proofs  of  Debt,"  Division  3  of  this 

(p)  R.  270.  Chapter,  post,  where  the  subject  of  se- 

(r)  In  re  and  ex  parte  Piers,  (1898)  1  cured  creditor  is  dealt  with. 

Q.B.,  627  ;  5  Manson,  97.    For  an  in-  (u)  S.   121,  Act  of    1897— compare 

stance  where  a  secured  creditor  was  Bankruptcy    Act    1883,    sch.  2   (11) ; 

allowed    to  withdraw  or    amend    his  r.  271. 

11 
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Voting:  by 
partnership 
creditor  against 
insolvent 
partner  of  firm. 


As  to  separate 
creditors  in  a 
joint 
adjudication. 


Powers  of 
chairman  as  to 
voting. 


chap.  v.        In  reckoning  the  number  of  votes  at  any  meeting  of  creditors, 
voting  by         the  partners  of  any  firm  and  any  persons  in  whom  the  joint 
administrators,   administration  of  any  estate  is  vested  are  entitled  to  one  vote 
only,  and  are  considered  as  one  person  (v). 

If  an  order  of  sequestration  is  made  against  one  partner  of  a 
firm  any  creditor  to  whom  that  partner  is  indebted  jointly  with 
the  other  partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of  creditors  and  vote 
thereat  (w).  It  would  seem  that  separate  creditors  under  a  joint 
adjudication  cannot  vote  in  the  election  of  a  trustee  (x),  though 
both  estates  are  vested  in  the  same  trustee  (y).  The  person 
appointed  trustee  of  the  joint  estate  becomes  ipso  facto  trustee  of 
the  separate  estates,  but  the  separate  creditors  can  appoint  a 
distinct  committee  of  inspection  (6). 

The  chairman  of  a  meeting  of  creditors  has  power  to  admit  or 
reject  a  proof  for  the  purpose  of  voting  subject  to  appeal  to  the 
Court  (c).  If  he  is  doubtful  whether  a  proof  should  be  admitted 
or  rejected,  he  must  mark  the  proof  as  objected  to,  and  allow  the 
creditor  to  vote  subject  to  the  vote  being  declared  invalid  in  the 
event  of  the  objection  being  sustained  (d). 

When  the  votes  of  creditors  are  to  be  counted  in  number,  no 
creditor  whose  debt  is  below  £25  sterling  is  reckoned  in  number, 
but  the  debt  due  to  such  creditor  is  computed  in  value,  and  in  all 
cases  in  which  any  deduction  is  directed  by  the  Acts  to  be  made 
from  the  amount  of  the  debt  of  any  creditor  the  vote  of  such 
creditor  is  still  counted  in  value  to  the  extent  of  the  balance  re- 
maining after  such  deduction,  and  such  creditor  is  also  reckoned 
in  number  provided  such  balance  amounts  to  £25  and  upwards  (e). 
This  provision  does  not  apply  to  the  necessary  majority  required 
by  s.  131,  Act  of  1890,  to  enable  the  insolvent  to  apply  to  the 
Court  for  a  release,  as  the  former  only  relates  to  votes  for  or 
against  resolutions  at  meetings  of  creditors,  and  it  would  be  in- 
correct to  make  the  written  consent  required  by  s.  131  to  mean 
the  same  as  vote,  and  to  interpret  the  meaning  of  s.  131,  which 


What  creditor* 
entitled  to  vote 
in  number  and 
in  value. 


(r)  S.  23,  Act  of  1890. 

(ir)  R.  272. 

{x)   Vid  Ex  parte  Parr,  re  Leigh,  1 
Rose,  76  ;  Ex  parte  [lamer,  in  re  Hay- 
man,  1  Rose,  321. 

(y)  In  re  Curtain  and  Healy,  5  V.L.R. 


(I.),  109;  r.  289. 
(6)  R.  289. 

(c)  R.  273. 

(d)  Ibid. 


(e)  S.  26,  Act  of  1890— compare  28 
Vict.,  No.  273,  s.  130. 
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has  no  reference  to  meeting  or  voting,  by  the  provisions  of  s.     chap.  v. 

26  (/).  Meaning  of 

resolution. 

A  resolution  of  creditors  unless  otherwise  provided  means  an 
ordinary  resolution  (g). 

A  majority  in  value  carries  an  ordinary  resolution  (A),  and  a  ordinary  and 
majority  in  number  and  three-fourths  in  value  a  special  resolu-  resolutions. 
tion  (i). 

An  extraordinary  resolution  in  liquidation  by  arrangement  is  Extraordinary 
one  agreed  to  by  a  majority  in  number  and  value  of  the  creditors  liquidation  by 

c*  *  **  *  arrangement. 

of  the  debtor  appearing  on  the  statement  (fc),  and  an  extraordinary  Extraordinary 
resolution  in  composition  with  creditors  is  one  that  requires  to  be  composition. 
passed  by  three-fourths  in  number  and  value  of  the  creditors  of 
the  debtor  on  the  statement  assembled  or  represented  at  the  meet- 
ing, and  confirmed  by  a  majority  in  number  and  value  of  thd 
creditors  represented  at  the  subsequent  meeting  (I). 

2.  The  Assignee. 
Assignees  are  appointed  by  the  Governor-in-Council  as  may  be  Appointment 

.  .  .  .  .  and  removal  by 

from  time  to  time  required.  The  official  assignees  at  the  original  oovernor-in- 
passing  of  the  Act  were  the  first  assignees  under  it,  and  any  of 
such  persons  or  assignees  the  Governor-in-Council  may  remove  (m). 
They  must  give  such  security  as  the  same  authority  may  from  time 
to  time  direct  (n).  The  assignee  is  an  officer  of  the  Court,  and  sub- 
ject to  its  orders,  and  the  Court  may  at  all  times  summon  and  0fflcera of  Court- 
examine  him  on  oath  and  require  him  to  answer  any  enquiry 
made  of  him,  and  to  produce  all  books,  papers,  deeds  and  documents 
relating  to  insolvent  estates  in  his  possession  (o),  and  the  Court  control  t>y 

Court. 

may  also  direct  an  investigation  to  be  made  of  his  books,  accounts 
and  vouchers  by  the  official  accountant  ( p).  The  Court  also  may 
upon  the  application  of  any  person  interested,  or  without  any 
application,  order  the  assignee  to  lodge  in  Court  any  books, 
accounts,  documents  or  vouchers  in  his  possession  or  under  his 
control  in  relation  to  or  in  connection  with  any  estate  of  which 

{/)  In  re  Keogh,  7  A.L.T.,  79.  removal   and   resignation   of  assignee 

[g)  S.  67  (8),  Act  of  1S90.  and  trustee,  p.  172,  et  *eq.,  pout. 

(h)  S.  67  (7),  ibid,  (»)  The  practice  has  been  to  fix  the 

(»)  Ibid  (9).  amount  at  the  appointment. 

it)  S.  153,  Act  of  1890.  (o)  S.  52,  ante  ;  s.  32(2),  Act  of  1897. 

(/)  S.  154,  ibid.   Vide  Chapter  9,  post.  {p)  S.  32  (2),  ante. 

(m)  S.   52,  Act  of  1890.     Vide  also 
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Remuneration. 


he  is  the  assignee,  and  such  books,  documents  and  vouchers  may 
be  retained  or  dealt  with  as  the  Court  may  think  fit  (q) ;  and  the 
Court  has  by  s.  32,  Act  of  1897,  control  over  assignees  in  the  same 
manner  as  it  has  over  trustees.  As  to  the  remuneration  of 
assignees,  vide  Chapter  II.,  at  page  G2. 


Preseryationand      The  assignee,  until  the  confirmation  of  a  trustee,  must  as  nearly 

assignee.  by       as  inay  ^e  Preserve  the  estate  in  the  same  condition  as  it  is  at 

the  date  of  the  order  or  order  nisi  for  sequestration  (r).     With 

the  sanction  of  a  judge  or  the  creditors  at  a  meeting  the  assignee 

may  realise  or  take  proceedings  to  recover  any  portion  of  the 

•   insolvent  estate  (s).     In  the  event  of  the  assignee  suing  it  has 

been  held  that  there  is  no  necessity  to  prove  that  a  trustee  has 

not  been  appointed  or  that  he  has  obtained  the  sanction  referred 

out^ofebanknand  to  (t).     As  to  the  payments  in  and  out  of  bank  and  retention  of 

money.  money  by  assignee,  vide  Division  4  of  this  Chapter,  post 


As  to  proofs  of 
debt.  • 


Attachment  of 
estate. 


Duty  of 
messenger. 


The  assignee's  power  as  to  proofs  of  debt  until  it  is  ascertained 
that  he  will  not  be  superseded  by  a  trustee  is  limited  to  the 
investigation  of  the  proofs  sent  in  to  him  to  discover  if  they 
comply  with  the  provisions  of  s.  106,  Act  of  1890,  or  not,  and  he 
cannot  at  such  time  legally  admit  or  reject  a  proof  (w).  As  to 
the  assignee's  duties  as  to  same  where  no  trustee  is  confirmed,  see 
Duties  of  Trustee,  post. 

The  assignee  or  trustee  is  empowered  to  authorise  his  messenger 
by  warrant,  under  his  hand,  to  seize  and  lay  an  attachment  on 
the  insolvent  estate,  and  make  an  inventory  thereof.  The  mes- 
senger making  such  attachment  must  leave,  with  the  person  in 
whose  possession  any  such  property  is  attached,  a  copy  of  the 
warrant  under  the  seal  of  the  Court  together  with  a  copy  of  the 
inventory,  having  subjoined  thereto  a  notice  that  the  property  of 
the  insolvent  has  been  attached  by  the  messenger,  and  that  any 
person  who,  knowing  the  same  to  have  been  so  attached,  shall  dis- 
pose of,  remove,  retain,  embezzle,  conceal  or  receive  the  same,  or 
any  part  thereof,  with  intent  to  defeat  the  attachment  is  liable,  on 
conviction  of  such  offence,  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  period  not  exceeding  three  years  (v).     The  mes- 


(q)  S.  33,  Act  of  1897. 

(r)  S.  68,  Act  of  1890. 

(s)  Ibid. 

(0  Simeon  v.  Guthrie,  4  A.J.R.,  123. 


(u)  In  re  Blight,  15  V.L.R.,  175. 

(i?)  S.  65  Act  of  1890.  By  a.  156, 
subs.  3  (vult  Chapter  XI.,  post),  the 
punishment  of  any  person  other  than 
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senger  may  secure  on  the  premises  by  sealing  up  any  repository  chap.  v. 
room  or  closet  any  articles  which  in  the  discharge  of  his  duty  it 
shall  seem  to  him  expedient  so  to  secure,  or  may  leave  some  person 
on  the  premises  in  custody  thereof  (w).  The  assignee,  however, 
has  no  right  to  go  to  a  third  person's  house  and  there  take  pro- 
perty of  the  insolvent  and  close  up  the  house  against  the 
owner  (x).  His  duty  is  to  obtain  a  warrant  of  the  Court  to  seize  seizure  of 
property  divisible  among  the  creditors  in  the  insolvent's  custody  possession  of 

r     r       J  *>  J   third  person. 

or  possession  or  in  that  of  any  other  person  (y),  as  any  person 
acting  under  warrant  of  the  Court  may  seize  any  property  of  the 
insolvent,  divisible  amongst  his  creditors  under  the  Acts,  in  the 
insolvent's  custody  or  possession  or  in  that  of  any  other  person 
and  with  a  view  to  such  seizure  may  break  open  any  house,  build- 
ing or  room  of  the  insolvent  where  the  insolvent  is  supposed  to 
be,  or  any  building  or  receptacle  of  the  insolvent  where  any  of 
his  property  is  supposed  to  be  (z).      If  the  Court  or  judge  is 
satisfied  that  there  is  reason  to  believe  that  property   of   the 
insolvent  is  concealed  in  a  house  or  place  not  belonging  to  him  a 
search  warrant  may  be  granted  either  to  any  constable  or  pre-  for^nceaJednt 
spribed  officer  of  the  Court,  or  to  such  other  person  as  the  Court  prop€  y' 
may  think  fit  to  name,  who  may  execute  the  same  according  to 
the  tenor  thereof  (a).     As  to  the  form  of  warrants,  vide  forms  w»"*nt*. 
135-137-138,  Appendix,  post 

As  to  the  attachment  of  crops,  the  assignee  must  take  use  or  Attachment  of 

x  °    m  crops,  &c, 

dispose  of  hay,  straw,  grass  or  grasses,  turnips  or  other  roots,  or 
any  other  produce  of  the  insolvent's  land,  or  any  manure,  com- 
post, ashes,  seaweed  or  other  dressings  intended  for  such  land  and 
being  thereon  in  the  same  manner  and  purpose  as  the  insolvent 
ought  to  have  taken,  used  or  disposed  of  the  same  if  no  order  for 
sequestration  had  been  made  (6).  The  assignee  or  trustee  is  not  JJSSw  tor  acts 
liable  for  the  wrongful  acts  of  his  messenger  or  bailiff  not  author-  of  bailiff' 


the  insolvent  for  disposing  of,  receiving, 
removing,  retaining,  concealing  or  em- 
bezzling any  properties,  moneys,  or 
securities  for  money  belonging  to  any 
insolvent  estate  which  have  been  at- 
tached, 4c.,  cannot  exceed  six  months. 
The  punishment  under  5  Vict.  No.  17, 
a.  75,  and  28  Vict.  No.  273,  s.  112, 
wis  three  years. 

(u?)  S.  65,  ante — compare  5  Vict.  No. 
17,  ss.  21,  22  and  75 ;  28  Vict.  No.  273, 
sa.  59  and  00 ;  and  32  and  33  Vict.  c.  71 , 
*.  20,  under  the  Acts  prior  to  that  of  1 87 1 


the  chief  commissioner  made  the  attach- 
ment by  his  messenger.  As  to  inter- 
ference with  attached  property  being  a 
contempt,  vide  In  re  Bateman,  2  V.L.T., 
203. 

(x)  Chapman  v.  Carotin,  20  V.L.R., 
71. 

(y)  Ibid,  and  s.  66,  Act  of  1890. 

(z)  8.  66,  ante. 

(a)  Ibid ;  r.  97.      ' 

(b)  Landlord  and  Tenant  Act  1890, 
s.  44. 
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CHAP.  v.  ised  by  the  warrant  issued  by  him  and  not  afterwards  ratified  by 
him,  and  his  position  therefore  is  not  analogous  to  that  of  the 
sheriff.  The  latter  receives  a  writ  which  he  is  bound  to  execute 
in  person,  and  if  he  delegates  his  duty  he  takes  the  risk,  the 
assignee  on  the  contrary  issues  his  writ  to  other  people  to  have 
iwue^TOTant.  executed  (c).  The  assignee  or  trustee,  however,  is  liable  for  the 
improper  issue  of  his  warrant  or  for  anything  done  under  a 
warrant  improperly  issued  (d).  The  assignee  is  not  personally 
responsible  or  liable  for  any  act  bond  fide  done  by  him  or  by  his 
order  or  authority  in  the  execution  of  his  duty  as  such  assignee 
by  reason  of  the  order  nisi  being  discharged  (e). 


Liability  of 
assignee  when 
order  nitrt 
discharged. 


Estate  to  be 
handed  by 
assignee  to 
trustee. 


Duty  to  impart 
information  to 
trustee. 


Reoeipt  for 
books  to 
insolvent. 


Accounting  to 
trustee  and  to 
insolvent. 


Duties  where 
no  trustee 
confirmed. 


The  assignee,  upon  the  appointment  of  a  trustee,  must  forth- 
with put  the  trustee  into  possession  of  all  property  of  the  insol- 
vent of  which  he  may  be  possessed  (/),  and  it  is  his  duty  if  so 
requested  by  the  trustee  to  communicate  to  him  all  such  informa- 
tion respecting  the  insolvent  and  his  estate  and  affairs  as  may  be 
necessary  or  conducive  to  the  due  discharge  of  the  duties  of  the 
trustee  (g). 

The  assignee  must  give  a  receipt  for  all  books  lodged  with  him 
by  the  insolvent  specifying  the  same  and  such  receipt  must  be  in 
duplicate  and  such  duplicate  must  be  signed  by  the  insolvent  as 
correct  and  then  retained  by  the  assignee  (h). 

When  a  trustee  is  appointed  the  assignee  must  account  to  him, 
and  when  the  estate  is  ordered  to  be  released  from  sequestration 
the  assignee  or  trustee  as  the  case  may  be  must  account  to  the 
insolvent  (i). 

If  no  trustee  be  confirmed  the  duties,  powers,  rights  and  lia- 
bilities of  the  assignee  are  the  same  (except  as  by  the  Acts  other- 
wise expressly  provided),  as  those  of  a  trustee  confirmed  by  the 
Court,  and  whenever  in  the  Acts  any  powers,  rights,  duties  or 
liabilities  are  conferred  or  imposed  upon  a  trustee  such  powers, 
rights,  duties  and  liabilities  are  deemed  to  be  conferred  and 
imposed  upon  an  assignee  if  no  trustee  be  confirmed  (k). 


(c)  Willett  v.  Turner,  1  V.L.R.  (L.), 
294. 

(d)  Ibid. 

(e)  S.  91,  Act  of  1890. 

( f)  R.  366. 


(g)  R.  367. 
(h)  Ibid. 
(0  Rr.  368,  369. 

(*)  S.  68,  Act  of  1890 ;  s.  1,  Act  of 
1897. 
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It  has  been  judicially  observed  (l),  that  the  Act  is  apparently  chap.  v. 
defective  in  failing  to  show  definitely  the  point  of  time  at  which 
it  is  ascertained  that  the  contingency  has  happened  described  in 
the  words,  "  if  no  trustee  be  confirmed,"  but  that  practically  it  is 
reached  at  the  first  meeting  of  creditors  though  there  is  nothing 
in  the  Act  that  requires  that  the  trustee  should  be  elected  then 
or  never  (m).  The  difficulty  of  determining  when  this  stage  is 
reached  does  not,  however,  warrant  a  construction  authorising 
him  to  act  as  trustee  before  it  is  reached  (?i). 

3.  The  Trustee. 
The  Court  may  if  it  think  fit  on  the  application  of  any  person  Regriwration  of 

"  *  *  *  persons  capable 

order  that  such  person  be  registered  as  qualified  to  be  appointed  Jjjjjjjf 
to  the  office  of  trustee  under  the  Acts,  and  he  is  thereupon  regis- 
tered accordingly  by  the  chief  clerk  in  a  book  to  be  kept  for  the 
purpose,  and  the  Court  may  at  any  time  if  it  think  fit  order  such 
registration  to  be  cancelled,and  no  person  except  an  assignee  (except 
as  provided  by  s.  18,  Act  of  1897),  who  is  not  so  registered  is 
capable  of  being  appointed  or,  unless  appointed  to  such  estate 
before  the  commencement  of  the  Act  of  1897,  of  acting  as  trustee 
of  any  estate  in  insolvency  (o).  Every  person  appointed  to  fill  security. 
the  office  of  trustee  must  give  security  to  the  satisfaction  of  the 
Court  (p).  Such  security  must  be  given  to  such  officers  or 
persons  and  in  such  manner  as  the  Court  may  from  time  to 
time  direct,  and  may  be  given  either  specially  in  a  particular 
matter  or  generally  be  available  for  any  matter  in  which  a 
person  giving  security  may  be  appointed  as  trustee  (g).  The 
Court  must  fix  the  amount  and  nature  of  such  security,  and 
may  from  time  to  time  as  it  may  think  fit  either  increase  or 
diminish  the  amount  of  special  or  general  security  which  any 
person  is  to  give  (r). 

The  rules  as  to  the  registration  of  persons  as  trustees  and  those  Rules  as  to 

°  *■  registration  of 

relating  to  the  security  to  be  given  are  those  numbered  332  to  SSJjE10118*"1 
350  in  the  Appendix,  post. 

(I)  Vide  In  re  Blight,  15  V.L.R.,  at  1890,  the  creditors  could  by  resolution 

p.  182.  declare  what  security  should  be  given 

(m)  Ibid.  and  to  whom  by  the  person  appointed 

(n)  Ibid.  before  he  entered  on  the  office. 

(©)  S.  17  (1),  Act  of  1897  (?)  S.  17  (5),  Act  of  1897. 

( p)  Ibid  (2) — compare  Bankruptcy  (r)  Ibid  (5). 
Act  1883,  s.  21  (2).    By  s.  53  (2),  Act  of 
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Chief  clerk  to 
keep  register 
book  of  regis- 
tered trustees 
and  cancellation. 


Chief  clerk  to 
transmit  copy 
order  of  registra- 
tion or  cancella- 
tion to  every 
other  chief  clerk 
and  to  official 
accountant. 

Inspection  of 
register. 


Enforcement  of 
security  and 
assignment  of 
bond. 


The  chief  clerk  of  the  Court  of  each  district  must  enter  in  the 
register  book  kept  by  him  particulars  as  to  the  persons  ordered 
to  be  registered  as  qualified  to  be  appointed  as  trustees  (s),  and  on 
any  order  being  made  for  the  cancellation  of  any  person's  regis- 
tration he  must  strike  that  person's  name  out  and  make  the 
entries  required  by  rules  128  and  130,  and  he  must  also  transmit 
by  post  to  the  chief  clerk  of  every  other  district  and  to  the 
official  accountant  an  office  copy  of  every  order  of  registration  or 
cancellation  made  under  s.  17,  Act  of  1897  (t).  Any  person  is 
entitled  at  all  reasonable  times  to  search  the  register  books  on 
payment  of  the  prescribed  fee  (u). 

The  Court  may  on  the  application  by  motion  in  a  summary 
way  made  by  any  person  interested,  on  being  satisfied  that  the 
condition  of  any  bond  of  security  has  been  broken,  order  the 
official  accountant  to  assign  such  bond  in  the  manner  prescribed 
by  r.  347,  Appendix,  post,  and  the  amount  may  be  recovered  in 
the  manner  therein  prescribed  {v). 

The  official  accountant  or  any  person  may  without  notice  to 
the  applicant  oppose  the  application  for  registration  (w).  As  to 
grounds  for  refusal  of  registration,  vide  refusal  of  confirmation  of 
trustee,  p.  171,  post.    * 

Application  to  cancel  the  registration  of  a  trustee  may  be  made 
to  the  Court  at  any  time  by  the  official  accountant  or  any  creditor 
or  person  (x)\  and  if  a  person  ordered  to  be  registered  under  s.  17, 
Act  of  1897,  do  not  give  the  prescribed  security  within  twenty- 
one  days  after  the  date  of  the  order  for  his  registration  the  Court 
may  if  it  think  fit  order  such  registration  to  be  cancelled  (y),  and 
likewise  in  the  case  of  a  person  ordered  to  be  registered  under 
s.  18  of  the  said  Act  who  has  failed  to  give  the  prescribed  security 
within  seven  days  (z). 

powers  tocredi-      The  creditors  of  any  insolvent  can  appoint  any  person  whether 
apiiMint ?ny \>e£  a  creditor  or  not  of  such  insolvent  to  be  the  trustee  of  the  estate 

son  as  trustee. 

of  such  insolvent,  and  if  the  person  so  appointed  within  seven 
security.  days  after  such  appointment  informs  the  Court  in  writing  that 


Opposition  to 
registration. 

Grounds  for 
refusal. 


Application,  to 

cancel 

registration. 


(s)  Vide  rr.  126,  127  and  129. 
(0  Vide  rr.  127,  128. 
{u)  R.  132. 

(v)  Vide  s.  17  (5),  Act  of  1897,  and  r. 
347. 


(m>)  R.  336. 
(x)  R.  337. 
(y)  R.  350(2). 
(z)  Ibid  (3). 
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he  has  been  so  appointed,  then  the  Court  may  order  that  such    chap.  y. 
person  on  giving  such  security  as  the  Court  may  fix  be  registered 

Registration  of 

as  qualified  to  be  appointed  to  the  office  of  trustee  under  the  Acts  such  person. 
in  respect  only  of  such  estate,  and  he  is  thereupon  registered 
accordingly  by  the  Chief  Clerk  in  a  book  to  be  kept  for  the  pur- 
pose, and  on  such  registration  and  until  the  cancellation  of  such 
registration  he  is  capable  of  acting  as  trustee  under  the  Acts  for  cancellation. 
such  estate  (a).  The  Court  may  at  any  time  if  it  think  fit, 
order  that  such  registration  be  cancelled  (6). 

Trustees  not  exceeding  two  are  elected  by  the  creditors  in  the  Election  of 

0  "  m  trustee. 

general  meeting,  or  their  appointment  may  be  left  by  the  creditors 
to   the  committee  of  inspection  (c).      When  two  trustees  are 
appointed,  the  creditors  may  declare  whether  any  act  required  or  chiton.00  y 
authorised  to  be  done  by  the  trustee  is  to  be  done  by  both,  but  Trustees  are 

*  Joint  tenants. 

both  are  included  under  the  term  "  trustee/'  and  are  joint  tenants 
of  the  insolvent  estate  (cZ),  and  they  cannot  delegate  their 
authority  (e).  Trustees  may  also  be  elected  by  the  creditors  in  ^^£f 
succession  in  the  event  of  one  or  more  of  the  persons  first  named  8UCCewlon- 
declining  to  accept  the  office  (/),  or  failing  to  give  security,  or 
not  being  approved  of  by  the  Court  (g).  It  was  held  under  the 
Act  and  Rules  of  1890,  that  a  trustee  cannot  be  elected  if  a  quorum 
of  creditors  is  not  present  or  represented  at  the  meeting,  and 
therefore  where  only  one  creditor  is  present  the  estate  remains 
with  the  assignee  (A). 

If  a  vacancy  occurs  in  the  office  of  a  trustee,  the  creditors  in  Proceedings  in 

case  of  vacancy 

general  meeting  may  appoint  a  person  to  fill  the  vacancy,  and  i«  office  of 

UrU8v€€. 

thereupon  the  same  proceedings  are  taken  as  in  the  case  of  a  first 
appointment  (i).  The  chief  clerk  must  on  the  requisition  of  any 
creditor  or  the  insolvent  summon  a  meeting  for  the  purpose  of 
filling  such  vacancy  (k).  If  the  creditors  do  not  within  three 
week's  after  the  occurrence  of  a  vacancy  appoint  a  person  to  fill 
the  same,  the  chief  clerk  must  report  the  matter  to  the  Court, 
and  the  Court  may  appoint  a  trustee,  but  in  such  case  the  creditors 

(a)  S.  18  Act  of  1897.  (g)  S.  28,  Act  of  1897. 

(6)  Ibid,  vide  note  (z),  ante.  (A)  Re  Sowerby,  1  A.  L.R.,  141  ;  vide 

(e)  S.  53,  Act  of  1890.     No  defect  or  also  In  re  Thwaites,  17  A.L.T.,  150; 

irregularity  in  the  election  of  a  trustee  vide  meetings  of  creditors,  p.  156,  ante. 

vitiates  any  act  bond  fide  done  by  him  :  (t)  S.  31,  Act  of  1897— compare  Bank- 

(a.  64  [xi.])  Act  of  1890.  ruptcy  Act  1883,  s.  87— see  also  and 

id)  S.  64  (1),  Act  of  1890.  compare  Act  of  1890,  bs.  58,  64  (2)  (3) 

(e)  Zkntglas  v.  Browne ,  Mont.  93.  (4). 

(/)  S.  64  (1),  ante.  (*)  Ibid  (2). 
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chap.  v.  or  the  committee  of  inspection  have  the  same  power  of  appoint- 
ing  a  trustee  as  in  the  case  of  a  first  appointment  (I).  During  any 
vacancy  in  the  office  of  assignee  or  trustee  the  Court  may  appoint 
any  assignee  to  act  as  assignee  or  trustee  as  the  case  may  he  (m). 

ISgBee^dead.  Under  the  Act  of  1871  where  the  assignee  was  dead  it  was 
decided,  when  the  Court  was  asked  to  appoint  a  new  assignee, 
that  proof  should  be  submitted  of  what  creditors  there  were,  if  any, 

Notice  to  r  #  * 

oreHcationf        an(*  °^  serv*ce  °f  the  notice  of  application  on  them  (n),  and  an 
affidavit  was  required  by  the  applicants'  solicitor  and  not  his 
managing  clerk  (o).     Under  the  Act  7  Vict.  No.  19,  s.  12,  where 
Application  by    the  assignee  had  resigned   and   the    insolvent   moved   for  the 
1,80  ven '         appointment  of  a  new   assignee,  the  Court  required  that  the 
motivJT1*  °       insolvent's  motive  for  so  applying  should  be  stated  and  whether 
there   were   or  were  not  creditors.     Service   of  notice   of  the 
application  on   the   creditors   was  necessary  and  also  upon  the 
assignee  said  to  have  resigned,  and  the  person  proposed   to  be 
appointed  (p).     Where  the  motive  or  object  of  the  insolvent  in 
applying  for  the  appointment  of  a  new  assignee  was  contrary  to 
the  policy  of  the  Act,  as  to  get  a  title  to  land  which  he  had 
trafficked  in  and  disposed  of  after  sequestration,  the  Court  re- 
fused the  application  (g).     On  the  other  hand,  if  a  creditor  made 
such  an  application,  or  if  the  insolvent  had  merely  wanted  to  get 
his  certificate,  the  application  would  be  granted  (r). 

BonA \flde  acts  of      jfo  defect  or  irregularity  in  the  election  of  a  trustee  vitiates 

trustee  °  •/ 

protected.  any  acj.  ftotlc£  fifo  done  by  him  (a),  neither  does  the  death,  resigna- 
tion, or  removal  of  any  assignee  or  trustee  affect  the  validity  of 
any  lawful  act  done  by  him  as  assignee  or  trustee  prior  to  his 
death,  resignation  or  removal  (t). 

conflraujtwn  of  The  Court  may,  upon  the  acceptance  in  writing  of  office  by  the 
trustee  and  on  being  satisfied  that  he  is  duly  registered  as  required 
by  the  Act  and  that  the  requisite  security  has  been  given,  make 
an  order  confirming  his  appointment  (u).  Where  an  order  is  so 
made  the  person  appointed  must  cause  notice  of  such  confirma- 
tion to  be  forthwith  advertised  in  the  Government  Gazette  and  a 

(I)  Ibid  (3).  115. 

(m)  Ibid  (4).  (r)  Ibid. 

(n)  In  re  Wright,  11  V.L.R.,  111.  {«)  S.  64  (11),  Act  of  1890. 

(o)  Ibid.  [t)  S.  63,  ibid — compare  5  Vict.  No. 

{p)  In  re  Snowball,  11  V.L.R.,  112.  17,  8.  58. 

(q)  In  re  Tregaskis,  11  V.L.R.,  at  p.  (*)  S.  17  (2),  Act  of  1897. 
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local  paper,  in  the  form  No.  36,  Appendix,  post    The  expense  of    chap.  v. 


such  gazetting  and  notice  may  be  charged  to  the  estate  (v).    If  Advertisement 

the  Court  be  satisfied  upon  objection  made  by  the  insolvent  or 

any  creditor  that  the  appointment  has  not  been  made  in  good  confirmation. 

faith  by  a  majority  of  the  creditors  voting,  or  that  the  connection 

of  the  person  elected  with,  or  his  relation  to  the  insolvent  or  his 

estate,  or  any  particular  creditor  makes  it  difficult  for  him  to  act 

with  impartiality  in  the  interests  of  the  creditors  generally,  or 

for  any  other  reasonable  cause  the  Court  may  refuse  to  confirm 

the  appointment  (w). 

As  to  a  person's  relation  to  the  estate  making  it  difficult  for 
him  to  act  with  impartiality  ip.  the  interests  of  the  creditors 
generally,  it  was  formerly  held  that  the  office  of  solicitor  to  the 
commission  or  his  partner  was  inconsistent  with  the  office  of 
trustee  (x),  it  being  considered  part  of  the  trustees  duty  to  direct 
and  control  the  solicitor,  and  that  the  same  person  should  not  be 
permitted  to  fill  two  offices,  one  of  which  it  was  said  is  in  its 
nature  responsible  to  the  other  (y).  A  person  having  adverse  or 
conflicting  interests  to  the  creditors  is  not  a  proper  person  to  act  (z), 
and  confirmation  will  be  refused  if  the  election  has  been  secured 
by  a  stratagem  as  by  invalid  objections  to  proofs  (a),  or  if  the 
person  appointed  has  put  himself  into  a  position  in  which  he 
would  have  to  decide  between  his  own  interest  and  that  of  the 
creditors,  on  the  ground  that  in  such  cases  it  would  be  difficult 
for  him  to  act  impartially  in  the  interests  of  the  creditors 
generally;  for  instance,  a  trustee  under  a  deed  of  assignment 
executed  prior  to  sequestration,  as  in  that  capacity  he  would 
have  to  account  to  himself  as  trustee  in  the  bankruptcy,  or  an 
accountant  who  takes  possession  of  the  debtor's  estate,  shortly 
before  the  adjudication  for  the  purpose  of  controlling  his 
receipts  and   expenditure  (b).      On   the   same   ground  sanction 


(r)  Ibid  (3) ;  r.  348. 

{w)  See  17  (4),  Act  of  1890— compare 
8.  21  (2),  Bankruptcy  Act  1883. 

(x)  Ex  parte  Rice,  re  Qldfield,  Mont. 
•259. 

(y)  Vide  Ex  parte  Badcock,  in  re 
Grundy,  M.  &  McA..  at  p.  243. 

(3)  Vide  Ex  parte  De  Tasted,  in  re 
Latham,  1  Rose,  324 ;  vide  also  In  re 
Lamb,  ex  parte  the  Board  of  Trade, 
(1891)  2  Q.B.,  805 ;  and  In  re  Mardon, 
ex  parte  the  Board  of  Trade,  (1896)  1 
Q.B.,  140;  2  Mauson,  511,  where  the 


person  seeking  appointment  would  have 
to  investigate   his  own  account. 

(a)  Vide    Ex    parte    Spilkr,    in  re 
Waters,  2  M.D.  &  D.,  43. 

(6)  In  re  Mardon,  ante ;  Be  Martin, 
ex  parte  the  Board  of  Trade,  5  Morrell, 
129;  21  Q.B.D.,  29;  Be  Stovold,  ex 
jmrte  the  Board  of  Trade,  6  Morrell,  7. 
As  by  s.  83,  Act  of  1897,  a  trustee  under 
a  deed  of  arrangement  is  deemed  to  be 
an  officer  of  the  Court,  and  the  Court 
has  the  same  power  over  him  as  a 
trustee  in  insolvency,  and  as  he  is  under 
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CHAP.  V. 


Order 

confirming 

appointment. 

Effect  of  order 
on  vesting  of 
estate. 


If  no  trustee  con- 
firmed assignee 
to  be  deemed  to 
be  trustee. 


Removal  of 
assignee  and 
trustee  by  the 
Court. 


was  refused  to  the  same  person  being  trustee  of  two  estates,  he 
being  pecuniarily  interested  in  the  success  of  a  claim  which  one 
estate  had  against  the  other  (c).  It  is  a  sufficient  reason  for 
refusing  confirmation  or  registration  of  a  person  as  trustee,  that 
the  applicant  has  not  complied  with  the  requirements  of  s.  127' 
Act  of  1890,  or  ss.  60  or  85,  of  the  Act  of  1897,  or,  that 
in  any  other  proceeding  under  the  Acts  such  person  has  been 
removed  under  s.  57,  Act  of  1890,  or  s.  30  (2),  Act  of  1897,  from 
the  office  of  trustee,  or  has  failed  or  neglected  without  good  cause 
shown  by  him  to  render  his  accounts  for  audit  for  one  month 
after  the  date  by  which  the  same  should  have  been  rendered  (d). 

The  order  confirming  the  election  or  appointment  of  a  trustee 
must  be  drawn  up  as  and  is  an  order  of  the  Court  (e).  The  order 
may  be  appealed  from  (/).  The  order  divests  the  assignee  and 
vests  the  estate  in  the  trustee  (g),  and  upon  the  latter's  death,  resig- 
nation or  removal  the  order  confirming  the  election  of  the  new 
trustee  vests  in  him  the  whole  of  the  insolvent  estate  and  all  the 
powers,  rights,  titles,  privileges  and  remedies  vested  in  or  competent 
to  the  former  trustee  (h). 

If  no  trustee  be  confirmed  the  assignee  for  the  time  being  is 
deemed  to  be  the  trustee,  and  wherever  in  the  Acts  the  word 
"  trustee  "  is  used  the  same  applies  to  an  assignee  if  no  trustee  be 
confirmed  (i). 

The  Court  may  remove  any  assignee  or  trustee  for  misconduct 
or  neglect  or  omission  in  the  performance  of  his  duties,  or  for 
absence  from  the  colony,  or  in  any  case  in  which  it  is  of  opinion 
that  the  trustee  is  by  reason  of  lunacy  or  continued  sickness  or 
absence  incapable  of  performing  his  duties,  or  that  his  connection 
with  or  relation  to  the  insolvent  or  his  estate  or  any  particular 
creditor  might  make  it  difficult  for  him  to  act  with  impartiality 
in  the  interests  of  the  creditors  generally,  or  where  in  any  other 
matter  he  has  been  removed  from  office  on  the  ground  of  mis- 
conduct or  for  any  other  reasonable  cause  (&). 


the  same  obligations  as  such  trustee, 
the  applicability  here  of  the  decisions 
referred  to  may  be  affected. 

(c)  In  re  Lamb,  ex  parte  the  Board  of 
Trade,  (1894)  2  Q.B.,  805  ;  1  Manson, 
373. 

{d)  R.  349. 

(e)  8.  62,  Act  of  1890  ;  o.  17  (2),  Act 
of  1897. 


(/)  In  re  Mackay,  2  V.R.  (I.),  22. 

(g)  S.  61,  Act  of  1890. 

(h)  S.  63,  ibid.  Vide  "  Vesting  of 
11  Estate,"  Division  2,  post. 

(i)  S.  56,  ibid.    S.  1,  Act  of  1897. 

(k)  S.  30  (2),  Act  of  1897— compare 
Bankruptcy  Act  1883,  a.  86  (2) ;  Bank- 
ruptcy Act  1890,  s.  19. 
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The  creditors  may  by  ordinary  resolution  at  a  meeting  specially    chap.  v. 
called  for  that  purpose,  of   which  seven  days  notice  has  been  Removal  of  trus- 
given,  remove  the  trustee  appointed  by  them  or  by  the  committee 
of  inspection,  and  may  at  the  same  or  any  subsequent  meeting 
appoint  another  person  to  fill  the  vacancy  as  provided  in  case  of 
a  vacancy  in  the  office  of  trustee  (I). 

The  general  meeting:  to  consider  the  propriety  of  removing  a  The  creditors* 

&  6  .  f  meeting  to 

trustee  where  one-sixth  of  the  creditors  in  number  or  value  who  oonsideroonduct 

of  trustee. 

have  proved  desire  it  to  be  summoned  may  be  summoned  by  a 
member  of  the  committee  of  inspection  or  by  the  chief  clerk  on 
the  deposit  of  a  sum  which  he  considers  sufficient  to  defray  the. 
expenses  of  summoning  such  meeting  and  such  sum,  if  the 
creditors  or  Court  so  direct,  must  be  repaid  to  them  out  of  the 
estate  (m).  The  vote  of  the  trustee  or  his  partner,  clerk, 
barrister  and  solicitor  or  barrister  and  solicitor's  clerk,  either  as 
a  creditor  or  as  a  proxy,  is  not  reckoned  in  the  majority  required 
to  pass  any  resolution  affecting  the  removal  (?i). 

The  Court  has  power  under  ss.  5,  Act  of  1890,  and  5  (1),  Act  Power  of  court 

to  restrain 

of  1897,  to  restrain  the  creditors  from  holding  the  meeting  con-  creditors, 
vened  to  consider  the  removal  of  the  trustee  until  after  a  question 
as  to  expunging  the  proof  of  a  creditor  has  been  decided  (o). 

If  the  estate  of  a  trustee  be  sequestrated  or  if  he  make  a  com-  vacation  of 

office  by 

position  with  his  creditors  or  liquidate  his  affairs  by  arrangement,  insolvency,  &c. 
he  thereby  vacates  his  office  as  trustee  {rp). 

Misconduct  includes  the  retention  of  moneys  in  his  hands  Misconduct. 
instead  of  paying  the  same  into  the  bank  appointed  at  the 
meeting,  or  failing  such  appointment  into  such  bank  as  the  rules 
may  direct,  for  more  than  ten  days,  if  the  sum  exceeds  £50, 
unless  he  can  prove  to  the  Court  that  his  reason  for  retaining 
the  money  was  sufficient  (q).  In  this  instance  he  is  also  liable  to 
pay  interest  on  such  sum  exceeding  £50  as  he  may  retain  in 
his  hands,  and  he  also  loses  his  claim  for  remuneration  and  is 
liable  for  any  expenses  to  which  the  creditors  may  be  put  by  or 

(/)  S.  30  (1),  Act  of  1897— compare  Manse?,  19  Q.B.D.,  679. 

Bankruptcy  Act  1883,  8.  86,  and  Batik-  {p)   S.    29,   Act    of    1897— compare 
ruptcy  Act  1869,  s.  83  (4).   As  to  filling    .     Bankruptcy  Act  1883,  8.  85  ;  and  vide 

vacancy,  see  ante  p.  169.  s.  64  (4),  Act  of  1890. 

(m)  S.  37,  Act  of  1897 ;  r.  361.  (q)  8.  54  (6),  Act  of  1897  ;  s.  89  (2), 

(*)  S.  26,  Act  of  1897.  Act  of  1890. 

(o)    Vide    Ex   parte    Sayer,    in    re 
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CHAP.  v.  in  consequence  of  the  dismissal  (r).  Conniving  at  the  insertion 
of  a  fictitious  debt  («),  the  purchase  by  the  trustee  of  assets 
belonging  to  the  estate  unless  a  proper  motive  is  shown  (f), 
the  improper  resistance  to  wishes  of  the  creditors  (it),  and 
failure  to  keep  the  books  prescribed  by  the  Acts  and  Rules  are 
also  included  under  this*  heading. 

22S?lty  in  The  trustee  will  not  be  permitted  to  act  as  such  if  the  circura- 

iSterertolf  m     stances  are  such  that  they  might  make  it  difficult  for  him  to  act 
generally.         with  impartiality  in  the  interest  of  the  creditors  generally  (w). 

Removal  for  Where  he  has  given  security  in  manner  prescribed  by  the 

failing  to  keep  &  J  r  J        m 

up  security.       Rules,  but  f  ails  to  keep  up  such  security,  the  Court  may,  if  it 
think  fit,  remove  him  from  his  office  (#). 

For  failure  to         If  the  trustee  fail  to  make  the  annual  return  set  out  in  r.  354, 

make  annual 

accountantffidal  Appendix,  post,  he  may  be  removed  from  his  office  by  the  Court  at 
the  instance  of  any  one  creditor  or  of  the  official  accountant  (y). 

Advertising  of        The  chief  clerk  must  cause  notice  of  every  order  made  for  the 

order  of  removal.  * 

removal  of  any  assignee  or  trustee  to  be  forthwith  advertised  in 
the  Government  Gazette  (z). 

Fomi  of  The  form  of  notice  or  advertisement  is  No.  36a,  Appendix, 

advertisement.  '       rir 

post 
Effectof  removal      In  the  event  of  the  removal  of  an  assignee  or  trustee  no  suit 

on  action.  a  #  ° 

or  action  relative  to  the  insolvent  estate  is  thereby  abated,  but 
the  Court  in  which  the  same  is  depending,  or  any  judge  thereof, 
may  upon  the  suggestion  of  such  removal  and  that  a  new  assignee 
or  trustee  has  been  appointed  or  elected  and  confirmed,  allow  the 
name  of  the  new  assignee  or  trustee  to  be  substituted  in  the 
place  of  the  person  removed  and  the  suit  or  action  then  proceeds 
as  if  such  new  assignee  or  trustee  had  originally  commenced  or 
defended  the  same  (a). 

Resignation  and      On  the  assignee  or  trustee  desiring  to  resign  his  office  he  may 
assignee  or        apply  to  the  Court  for  leave,  and  if  no  valid  objection  be  stated, 


trustee. 


(r)  Ibid.  177. 

(*)  Ex  parte  Perryer,  in  re  Inne*,  {w)   Vide  "Refusal  to  confirm  Ap- 

1  M.D.  &  D.,  276.  "  pointment,"  ante  at  p.  171. 

{t)  Vide  cases  on  this  point  to  foot-  (x)  R.  350. 

note  of  report  Ex  parte  Alexander ,  in  (y)   Vide  r.  354. 

re  Ilobh*,  2  M.  &  A.,  at  p.  494.  (s)  S.  30  (3),  Act  of  1897. 

(«)  In  re  Mackay,  3  A.J.R.,  10-;  Ex  (a)  8.  80,  Act  of  1890. 

jxxrte  Xeiritt,  re  Manxtll,  14  Q.B.D., 
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and  if  the  Court  be  satisfied  that  he  has  complied  with  the  pro-    chap.  v. 

visions  of  the  Acts  and  rules,  his  application  may  be  granted, 

but  if  any   objection  be   stated  thereto  the-  Court  proceeds  to 

determine  the  same,  and  makes  such  order  thereon  as  it  deems 

fit,  and  if  the  application  for  leave  to  resign  be  granted  the  Court 

may  make  such  orders  as  may  be  necessary  for  the  preservation  preservation  of 

and  administration  of  the  estate  until  a  new  assignee  or  trustee 

be  appointed  or  elected  and  confirmed,  and  for  the  discharge  and 

acquittance  of  the  said  assignee  or  trustee  and  for  the  security 

and  payment  of  any  unclaimed  dividends  to  the  parties  entitled 

to  the  same  (6).     The  order  of  the  Court  allowing  an  assignee  or  trustee 

.  resigning. 

trustee  to  resign  does  not  prevent  the  assignee  or  trustee  there- 
after appointed  or  elected  and  confirmed  in  his  stead  from  calling 
upon  him  to  account  as  assignee  or  trustee  prior  to  his  resigna- 
tion (c).  A  trustee  cannot  delegate  his  general  authority,  and, 
therefore, where  the  applicant  was  in  ill-health  and  desirous  of  pro- 
ceeding to  England  leave  to  resign  was  granted,  and  the  election 
of  a  new  trustee  ordered  (d).  It  was  shown  that  the  appli- 
cant's co-trustee  consented  and  that  the  applicant  had  in  all 
things  complied  with  the  requirements  of  the  Act  and  rules,  and 
the  position  of  the  estate  was  generally  set  forth.  Notice  of  the 
application  had  also  been  served  by  prepaid  post  letter  on  all 
creditors  who  had  proved  on  the  estate  and  advertised  in  a  daily 

.  .  Notice  to 

newspaper  on  three  occasions.     It  is  now  provided  by  r.  356  that  creditore  and 
the  trustee   must  give  seven   days'  notice   of   his  intention   to  accountant- 
apply  to  the  Court  for  leave  to  resign   to   every   creditor   who 
has  proved   and   to   the   official   accountant.      The   application 
to  the   Court  is   made   by   way   of  motion   (e).       The   official  m?ticm!tlon  by 
accountant,  or  any  creditor  who  has  proved   his   claim,   may, 

0  *  *     Opposition  to 

without  notice  to  the  trustee,  oppose  the   application   for   leave  application, 
to  resign  (/). 

Upon  a  trustee  resigning  or  being  released  or  removed  from  ^0£geryaof  „ 
his  office  he  must  deliver  over  to  the  official  accountant  or  the  SSi^S011 
new  trustee,  as  the  case  may  be,  all  books  kept  by  him,  and  all  reSSJSforbel,lg 
other  books,  documents,  papers  and  accounts  in  his  possession, 
relating  to  the  office  of  trustee  (g).     The  release  does  not  take 

ib)  S.  58,  Act  of  1890.  93.     In  re  McLennan,  2  A.L.T.,  112. 

(c)  a  58,  Act  of  1890— compare  28  (e)  R.  355. 

Vict.  No.  273,  s.  58.  (/)  R.  357. 

(rf)  Vide  Douglas  v.  Brown,  1  Mont.,  (g)  R.  325. 
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effect  unless  and  until  he  has  delivered  over  to  the  chief  clerk  all 
the  books,  documents,  papers  and  accounts,  which  by  the  Acts  or 
rules  or  any  order  of  Court,  the  trustee  is  required  to  deliver  over 
on  his  release  (h). 


Discretion  of 

truste 

estate 


trustee  as  to 


Subject  to  the  provisions  of  the  Acts,  the  trustee  must  use  his 
own  discretion  in  the  management  of  the  estate,  and  its  dis- 
tribution among  the  creditors  (i),  and  if  the  insolvent  or  any  of 
the  creditors  or  any  person  interested  is  aggrieved,  by  any  act 
or  decision  of  the  trustee,  he  may  apply  to  the  Court,  and  the 
Court  may  confirm  or  reverse  or  modify  the  act  or  decision 
complained  of,  and  make  such  order  in  the  premises  as  is  just  (£•)• 
Appeal  to  court  A  "  person  aggrieved  "  must  be  a  man  who  has  suffered  a  legal 

against  trustee.  .  .        ,  i      •   •         v  i  i 

grievance,  a  man  against  whom  a  decision  has  been  pronounced 
which  has  wrongfully  deprived  him  of  something,  or  wrongfully 
refused  him  something,  or  wrongfully  affected  his  title  to  some- 
thing (£). 


Control  of 
Court  over 
trustees  and 
assignees. 


The  Court  takes  cognizance  of  the  conduct  of  trustees  and 
assignees  (m),  and  in  the  event  of  it  having  any  reasonable  ground 
for  believing  that  any  assignee  or  trustee  is  not  faithfully  per- 
forming his  duties,  and  duly  observing  all  the  requirements 
imposed  on  him  by  any  Act,  rules  or  otherwise  with  respect  to  the 
performance  of  his  duties,  or  is  omitting  to  use  reasonable  dili 
gence  with  respect  to  the  performance  of  his  duties,  or  in  the  event 
of  any  complaint  being  made  to  it  in  regard  thereto  by  any  creditor 
or  the  insolvent,  or  any  person  interested,  the  Court  must  inquire 
into  the  matter  and  take  such  action  therein  as  may  be  deemed 
expedient  (n).  The  Court  may  at  any  time  require  an  assignee 
or  trustee  to  answer  an  inquiry  made  of  him  in  relation  to  any 

Assignee  or  *  .-..,, 

trustee toanwer  in80lvency  in   which   he   is   engaged,  and   may  if  it  think  ht 

Examination  on  examine  him  or  any  other  person  on  oath  concerning  the  in- 

trusl^e'o^lfy ee  solvency  (o).     The  Court  may  also  direct  an  investigation  to  be 

er  person.      ma(je  Qf  y^  book^  accounts  and  vouchers  of  the  assignee  or 


(h)  S.  59,  Act  of  1897. 

(»')  S.  35  Act  of  1897 — compare  Bank- 
rujytcy  Act  1883,  s.  89  (4). 

(Is)  Ibidf  8.  36— compare  Bankruptcy 
Act  1883,  a.  90. 

(/)  Ex  parte  and  In  re  Sidebotham, 
14  C.  D. ,  at  p.  465.  For  instances  of  per- 
sons held  to  be  aggrieved,  vide  Ex  parte 
Walter,  re  Webb,  2  Ch.   D.f  326;  Ex 


jjarte  Official  Receiver,  re  Reid,  19 
Q.  B.  D. ,  1 74 ;  Re  Batten,  ex  parte  Milne, 
22  Q.B.D.,  685;  Re  Lamb,  ex  parte 
Board  of  Trade,  (1894)  2  Q.B.,  805. 

(m)  S.  32  (1)  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  91. 

{n)  Ibid. 

(o)  Ibid  (2). 


creditors  to 
trustee  o 
assignee. 
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trustee  by  the  official  accountant  (p),  and  it  may  also  order  any    chap.  v. 
assignee  or  trustee  to  lodge  in  Court  any  books,  accounts,  docu-  investigation  of 

nooks  find 

ments  or  vouchers  in  his  possession,  or  under  his  control   in  Touchers, 
relation  to  or  in  connection  with  any  estate  of  which  he  is  assignee  court's  power 

"  °  over  books  &c. 

or  trustee,  and  such  books,  documents  and   vouchers  may  be  ISJ^UJ^?11  of 
retained  or  dealt  with  as  the  Court  may  think  fit  (q).  trustee. 

As  to  the  control  of  the  trustee  by  the  official  accountant,  and  control  of 

**  trustee  by 

the  powers  of  the  latter  official,  vide  Part  IV.  of  this  division  of  J^uJitant. 
Chapter  V.,  post,  "  The  Official  Accountant." 

The  creditors  may  by  an  ordinary  resolution  give  directions  as  Di^Ption8^f 
to  the  manner  in  which  the  property  is  to  be  administered  by  the  tn,stee  or 
trustee  (r).  The  collection  getting  in,  selling  and  disposing  of  the 
whole  of  the  insolvent  estate  is  subject  to  the  directions  of  the 
creditors  at  a  general  meeting  or  of  the  committee  of  inspection, 
but  the  directions  of  the  creditors  at  a  general  meeting  override 
those  of  the  committee  (s).  It  is  the  duty  of  the  trustee  to  con- 
form, to  such  directions  unless  the  Court  for  some  just  cause 
otherwise  orders  (t).  Where  there  are  two  trustees  elected  the 
creditors  may  declare  that  any  act  required  or  authorised  to  be 
done  by  the  trustee  is  to  be  done  by  both  or  one  of  such  persons  (u). 

The  trustee  is  not  bound  to  obey  a  resolution  of  the  creditors 
if  it  be  contrary  to  the  express  provisions  of  the  law,  or  of  the 
principles  on  which  the  law  has  been  interpreted,  and  as  the 
Court  will  not  act  upon  resolutions  of  creditors  which  are 
inequitable  or  beyond  their  powers,  the  Court  may  advise  the 
trustee  to  refrain  from  taking  a  course  prescribed  by  a  resolution 
which  comes  within  that  category  (v).  In  all  cases  when  credi- 
tors vote  at  meetings  they  are  bound  to  consider  the  interest  of 
the  whole  body  of  creditors,  and  so  to  order  the  realisation  of  the 
estate  as  to  obtain  the  largest  dividend  for  them  all.  If  they 
pass  a  resolution  with  any  other  motive  it  will  be  considered  by 
the  Court  ineffectual  to  bind  the  trustee,  who  represents  not  the 
voters,  but  all  who  may  share  in  the  dividend  (w).     The  Court 

ip)  Ibid.  (t)  S.  53,  ante,  and  vide  In  re  Mackay, 

iq)  S.  33  Act  of  1897  ;  as  to  books  3  A.J.R.,  10. 

trustee  is  to  keep,  vide  Division  4  of  (u)  S.  64,  Act  of  1890. 

this  Chapter,  post.  (v)  In  re  Lempriere,  3  A.L.T.,  20. 

(r)  S.  53  (4),  Act  of  1890.  {w)  Ibid,    and    In   re    Thomson,    2 

<«)  S.  69,  Act  of  1890.  A.L.T.,  108. 
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chap.  V.  has  power  for  just  cause  shown  to  direct  the  trustee  to  disregard 
the  directions  of  the  creditors  and  to  act  contrary  to  them.  In 
such  a  case  the  Court  ought  not  to  order  the  resolution  to  be 
vacated  or  to  declare  it  void,  but  simply  direct  the  trustee  to 
disregard  it  (x). 

When  a  majority  of  the  committee  of  inspection  approved  of 
a  compromise  of  a  claim,  but  at  a  subsequent  general  meeting  of 
the  creditors  a  resolution  was  carried  refusing  to  accept  it,  and  the 
trustee  applied  to  the  Court  for  leave  to  carry  it  out,  the  Court 
declined  to  over-rule  the  creditors'  decision,  as  it  had  been  come 
to  bond  fide  and  with  a  view  to  their  own  interests  after  due  con- 
sideration (y). 

ot  owimeV'to06      ^Ln  a^g1166  or  trustee  may  apply  to  the  Court  or  a  judge  upon 
SFcourL  advice  a  statement  in  writing  verified  by  affidavit  for  the  opinion,  advice 
or  direction  of  the  Court  or  a  judge  on  any  question  respecting 
the  management  of  the  insolvent  estate,  and  notice  of  such  appli- 
cation must  be  served  upon,  or  the  hearing  thereof  be  attended 
by  all  persons  interested  or  such  of  them  as  the  Court  or  judge 
think  expedient;  and  the  assignee  or  trustee  acting  upon  the 
opinion,  advice  or  direction  of  the  Court  or  judge  is  deemed  to 
have  discharged  his  duty  in  the  subject  matter  of  the  application 
if  he  has  not  been  guilty  of  any  fraud  or  wilful  concealment  or 
misrepresentation  in  obtaining  such  opinion,  advice  or  direction, 
application.       The  costs  of  such  application  are  in  the  discretion  of  the  Court  or 
fn^oJcUrections  judge  (z).     Where  the  trustee  desires  to  apply  to  the  Court  for 

and  hearing.  ,.  .  ,  ~.  ..         .  - 

directions  in  any  matter  he  may  hie  an  application  in  the  form 
No.  86,  Appendix,  post  (a).  The  Court  will  then  hear  the  appli- 
cation or  fix  a  day  for  hearing  it,  and  direct  the  trustee  to  apply 
by  motion  (b). 

statement  of  The  trustee  must   furnish   the  statement  of   accounts  when 

accounts  to  be 

tnwtee^t^      required  by  a  creditor,  subject  to  and  under  the  provisions  of 
31°'         ss-  39  and  03,  Act  of  1897  (compare  Bankruptcy  Act  1890,  s.  17), 

m0en?.0,8fcafce"    and  r*  363-     The  form  of  such  statement  is  No.  104,  Appendix, 
post,  with  such  variations  as  the  case  may  require  (c). 

{x)  Ex  jxirte  Cocks,  in  re  Poole,  21  &  33  Vict.,  c.  71,  8.  20,  and  the  Trtt*ts 

Ch.  Diw,  397.  Act  1890,  s.  60. 

(y)  In  re  Ridgway,  ex  parte  Hurlbatt,  (a)  R.  362. 

0  Morrell,  277.  (6)  Ibid. 

(s)  S.  83,  Act  of  1890— compare  32  (c)  R.  363. 
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The  trustee  must  whenever  required  by  any  creditor  so  to  do    chap.  v. 
furnish  and  transmit  to  such  creditor  by  post  a  list  of  creditors  Trusteed 
showing  in  such  list  the  amount  of  debt  due  to  each  ef  such  creditors, 
creditors,  and  showing  which  creditors  have  proved.     The  trustee 
may  charge  such  creditor  the  sum  of  three  pence  per  folio  of 
seventy-two  words  together  with  the  cost  of  postage  for  such 
list  (d). 

The  trustee  must  investigate  the  books,  accounts  and  docu-  Preparation  of 

°  schedule  and 

ments  of  the  insolvent,  and  prepare  therefrom  a  schedule  and  Jjftj^^i" 
balance  sheet  of  the  insolvent's  property,  dealings  and  trans-  Pr°Perty- 
actions  so  far  as  the  said  books  and  accounts  offer  materials  for 
preparing  the  same,  and  file  such  schedule  and  balance  sheet  with 
the  chief  clerk  as  soon  as  practicable  after  the  order  for  seques- 
tration, and  not  later  than  one  month  thereafter  or  within  such 
further  time  as  upon  application  the  Court  may  allow  (e).  The 
trustee  must  also  together  with  the  said  schedule  and  balance 

nt  1  "    -i  •  i»  1  i       •         i  Report  as  to 

sheet  file  a  report  as  to  the  keeping  of  accounts  by  the  insolvent,  insolvents 

#r  r     &  J  'account. 

whether  the  insolvent  has  rendered  and  given  him  all  necessary 
assistance  arid  information  in  his  power,  whether  any  books, 
accounts  and  documents  appear  to  have  been  missing,  or  to  have 
been  falsified  or  destroyed,  the  cause  of  the  insolvency  and  whether 

"  "  Investigations  to 

any  property  appears  unaccounted  for  (/).     He  must  also  at  any  5f^jf0e  b5 
time  make  such  investigations  and  reports  in  connection  with  the  (Jourt" 
insolvency  as  the  Court  may  direct  (g). 

After  the  order  confirming  his  election  or  appointment  has  been  Getting  in  and 

disposal  of 

made  the  trustee  must  collect,  get  in  sell  and  dispose  of  the  whole  property. 
of  the  insolvent  estate  in  such  manner  and  at  such  times  as  he 
may  think  proper  subject  to  the  provisions  of  the  Act,  and  the 
directions  of  the  creditors  at  a  general  meeting,  or  of  the  com- 
mittee of  inspection  as  pointed  out  at  p.  177,  ante  (h). 

The  provisions  as  to  attachment  have  been  dealt  with  in  the  Attachment  of 

*  9  t  estate. 

portion  of  this  chapter  relating  to  the  assignee,  vide  ante,  pp. 
164-166,  and  the  same  are  applicable  to  the  trustee  also. 

The  procedure  to  be  adopted  and  the  conduct  of  the  trustee  to  payment  of 
be  observed  in  the  payment  of  moneys  into  and  out  of  the  bank  out  of  bank. 
are  set  out  in  Division  4  of  this  chapter. 

id)  S.  38  Act  of  1897— compare  Bank-  {</)  Ibid  (2). 

ruptcy  Act  1890,  8.  16.  '  (A)  S.  69  Act  of  1890,  ante— compare 

(e)  S.  40,  Act  of  1897.  Bankruptcy  Act  1869,  s.  20. 
{/)  8.  41  (1),  Act  of  1897. 
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Collection  of 
debts. 


Receiving  and 
deciding  upon 
proofs  of  debt. 


Carrying  on 
business  of 
insolvent. 


In  addition  to  hia  other  remedies  by  suing,  the  trustee  may  by 
summons  call  upon  any  person  alleged  to  be  indebted  to  the 
insolvent  estate  to  pay  the  amount  of  such  indebtedness  (t). 

Subject  to  the  provisions  of  the  Act  the  trustee  has  power  to 
do  the  following  things  (k) : — 

He  may  receive  and  decide  upon  proof  of  debts  in  the  pre- 
scribed manner  and  for  such  purposes  administer  oaths  4f).— 
The  trustee's  duty  as  to  proof  of  debt  is  dealt  with  in  "  Proofs  of 
"  Debt,"  post     "  Oath  "  includes  affirmation  and  declaration  (in). 

The  trustee  may  carry  on  the  business  of  the  insolvent  so  far 
as  may  be  necessary  for  the  beneficial  winding-up  of  the 
same  (n). — Except  so  far  as  may  be  necessary  for  the  beneficial 
winding-up  of  the  business  the  creditors  have  no  power  to 
authorise  the  trustee  to  carry  on  the  business  of  the  insolvent, 
and  if  the  majority  of  the  creditors  pass  a  resolution  authorising 
the  trustee  to  carry  on  the  business  for  any  other  purpose  the 
resolution  does  not  bind  the  non-assenting  minority  and  the 
Court  may  declare  the  resolution  invalid  (o).  When  the  trustee 
carries  on  the  business  he  must  keep  a  distinct  account  of  the 
business  and  incorporate  in  the  books  kept  by  him  and  so  as  to 
be  easily  discernible  the  total  weekly  amount  of  the  receipts  and 
payments  on  account  of  such  business  account  (p),  and  the 
business  account  must  from  time  to  time  and  not  less  than  once 
in  every  month  be  verified  by  a  statutory  declaration  of  the 
trustee,  and  the  trustee  must  thereupon  submit  such  account  to 
the  committee  of  inspection  (if  any)  or  such  member  thereof  as 
may  be  appointed  by  the  committee  for  the  purpose  (g).  The 
trustee  may  appoint  the  insolvent  to  carry  on  the  business  for 
the  benefit  of  the  creditors  on  such  terms  as  the  creditors  direct  (r), 
and   he  may  from  time  to  time  make  such  allowance  to  the 


(i)   Vide  Chapter  I. ,  p.  6,  ante. 

{k)  S.  85,  Act  of  1890— compare 
Bankruptcy  Act  1869,  8.  25. 

(I)  Ibid  (1). 

(m)  Acts  Interpretation  Act  1890, 
s.  5. 

(»)  S.  85  (2),  ante. 

(o)  Ex  parte  Emmanuel,  in  re  Batey, 
17  CD.  35—  compare  In  re  Wreck  Re- 
covery and  Salvage  Company,  15  CD., 
353,  and  In  re  East  of  England  Banking 
Coy.,  L.R.  4  Ch.,  14.  As  to  creditors 
objecting   to  the  carrying  on  of  the 


business  of  the  insolvent,  vide  Ex  parte 
Goring*  1  Ves. ,  169 ;  Ex  parte  Lyon,  6 
Ves.,  617;  6R.R.,  1;  Ex  part*  Kendall, 
17  Ves.,  514;  11  R.R.,  122;  Ex  parte 
Miller,  1  M.l).  &  D.,39;  and  as  to  the 
Court  interfering  to  prevent  a  sale,  vide 
Ex  parte  Montgomery,  re  Russell,  1  61. 
and  J.,  338;  Re  Atkinson,  1  M.D.  & 
D.   238. 

(p)  S*.  62  (1),  Act  of  1897  ;  r.  360. 

(q)  Ibid  (2) ;  r.  360. 

(r)  S.  86,  Act  of  1890. 
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insolvent  as  may  be  approved  by  the  Court,  the  committee  of     chap.  v. 
inspection,  or   by   resolution   passed   by  a  general  meeting  of 
creditors  in  consideration  of  his  services  if  he  is  engaged   in 
winding  up  the  estate  (s).     This  allowance  must  be  in  money 
unless  the  creditors  by  special  resolution  determine  otherwise  (t). 

The  trustee  may  bring  or  defend  any  action,  suit,  or  other  Bringing  or 

.  defending 

legal  proceeding  relating  to  the  property  of  the  insolvent  (u). —  actions. 
The  trustee  of  an  insolvent  may  sue  and  be  sued  by  the  official  toffirawnameas 

name  of  "  the  trustee  of  the  property  of  an  insolvent/'  eSga^mente? 

inserting  the  name  of  the  insolvent,  and  by  that  name  may  hold 
property  of  every  description,  make  contracts,  sue  and  be  sued, 
enter  into  any  engagements  binding  upon  himself  and  his  suc- 
cessors in  office,  and  do  all  other  acts  necessary  or  expedient  to 
be  done  in  the  execution  of  his  office  (v). 

As  the  trustee  has  power  to  bring  actions  he  has  the  power  to  compromising 

x  °  *■  actions. 

conduct  them  and  can  take  all  such  steps  in  them  as  an  ordinary 
litigant,  and  can  therefore  compromise  actions  which  he  has  insti- 
tuted (w),  and  he  may  take  advice  on  any  legal  question  affect-  takeiega?^ 

advice. 

ing  the  insolvent  estate  or  the  adminstration  thereof,  and  may 
employ  an  attorney  or  solicitor  to  commence,  conduct  or  defend  {jj^jj^ 
actions  and  suits,  or  any  other  proceedings  for  or  against  the 
insolvent  estate,  and  may  charge  against  such  estate  all  fees 
allowed  on  taxation  by  the  proper  officer  (x),  subject  to  the 
limitation  set  out  in  s.  27,  Act  of  1897.  As  to  costs,  vide  Chapter 
II.,  ante,  at  p.  66. 

The  trustee  may,  upon  entering  on  the  record  a  suggestion  of  As» t0  ™{ts  -™d 

"        r  °  °°  actions  pending. 

the  sequestration,  take  up  and  continue  in  his  own  name  the 
process  in  any  suit  or  action  to  which  the  insolvent  may  be  a 
party  (y),  or  discontinue  the  same  as  he  shall  see  fit,  and  also  on 
entering  a  like  suggestion  defend  any  suit  or  action  pending 
against  the  insolvent  relating  to  or  affecting  the  insolvent 
estate  (z). 

Whenever  an  assignee  or  trustee  resigns  or  is  removed  or  dies,  Proviso  as  to 

°  °  non-abatement 

(«)  S.  120,  Act  of  1890.  (v)    That    is    the    plaintiff    party: 

(0  R.  330.  McAuley  v.  BecUty,  12  V.L.R.,  at  p. 

(«)  8.  85,  ante  (3).  644. 

(?)  S.  64  (5),  Act  of  1890.  (z)  S.  80,  Act  of  1890.     As  to  s.  80 
(10)  Leaning  v.  Murray,  13  Ch.  D.,        generally — compare  5  Vict.  No.  17,  ss. 

12a  56-59  ;  28  Vict.  No.  273,  ss.  64-65,  67. 
U)  8.  80,  Act  of  1890. 
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chap.  v.  or  a  new  assignee  or  trustee  is  appointed  or  elected  and  confirmed, 
of  action  if  a  new  no  suit  or  action  relative  to  the  insolvent  estate  is  thereby  abated, 
trustee  be         but  the  Court  in  which  any  such  suit  or  action  is  depending  or 

appointed.  ,  *  ° 

any  judge  thereof  may,  upon  the  suggestion  of  such  resignation, 
death  or  removal,  and  that  a  new  assignee  or  trustee  has  been 
appointed  or  elected  and  confirmed,  allow  the  name  of  the  new 
assignee  or  trustee  to  be  substituted  in  the  place  of  the  former, 
and  the  suit  or  action  then  proceeds  as  if  such  new  assignee  or 
trustee  had  originally  commenced  or  defended  the  same  (a). 

practice  of  the       By  the  Supreme  Court  procedure  (6),  a  cause  or  matter  does  not 

Supreme  Court 

as  to  non-abate-  become  abated  by  reason  of  the  death  or  insolvency  of  any  of  the 

ment  of  actions  *  .  *  " 

by  insolvency,  parties  if  the  cause  of  action  survive  or  continue,  and  in  case  of 
the  death  or  insolvency  of  any  party  to  a  cause  or  matter  the 
Supreme  Court,  or  a  judge  thereof  may,  if  it  be  deemed  necessary 
for  the  complete  settlement  of  all  the  questions  involved  in  the 
action,  order  that  the  trustee,  or  other  successor  in  interest,  be 
made  a  party  or  be  served  with  notice  in  such  manner  and 
form  as  therein  prescribed,  and  in  such  terms  as  the  Court  or 
judge  may  think  just,  and  may  make  such  order  for  the  disposal 

Parties  may  i  e    of  the  cause  or  matter  as  may  be  iust  (c).     And  where  by  reason 

added  there-  -      ,         ,        ,  .,  .« 

under.  of  the  death  or  insolvency  occurring  after  the  commencement 

of  a  cause  or  matter,  it  becomes  necessary  or  desirable  that  any 
person  not  already  a  party  should  be  made  a  party  thereto,  or  that 
any  person  already  a  party  thereto  should  be  make  a  party  thereto 
in  another  capacity,  an  order  that  the  proceedings  be  carried  on 
between  the  continuing  parties,  and  such  new  party  or  parties 
may  be  obtained  ex  parte  on  application  to  the  Court  or  judge 
upon  the  necessary  allegations  (d).  In  an  action  to  enforce  an 
equitable  mortgage  given  by  the  insolvent,  the  purchaser  from 
the  trustee  being  entitled  to  the  equity  of  redemption,  is  a  neces- 
sary party  (e).  In  such  a  case  where  the  trustee  had  also  become 
insolvent,  it  was  held  unnecessary  to  have  a  new  trustee  appointed 
and  made  a  party  to  the  action  (/). 

As  to  actions  by  the  trustee  and  insolvent's  partner,  and  actions 
on  joint  contract,  vide  Chapter  II.,  "  Practice,"  at  p.  43. 

(a)  S.  80.     See  prior  note.  under  Order  17,  it.  1,  2  and  4  are  col- 
jo)  Btdes  of  the  Supreme  Court  (Judi-  lected  under  the  respective  rules  re- 
cature)  1884,  Order  17,  r.  1.  f erred  to  in  the  Annual  Practice. 

(c)  Ibid  r.  2.  (e)  Corbett  v.  StUlivan,  19  A.L.T.,  177. 

(d)  Ibid,  Order  17,  r.  4.     The  cases  (/)  Ibid. 
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The  assignee  or  trustee  is  the  proper  person  to  institute  pro-     chap.  v. 
ceedings  on  behalf  of  the  estate,  and  it  has  been  held  that  a  Actions  by 
creditor,  on  behalf  of  all  the  creditors,  cannot  do  so  on  the  assignee  trustee  refuses 
or  trustee  refusing  to  institute  proceedings  to  set  aside  a  settle- 
ment (g).    Creditors  may,  where  the  trustee  refuses  to  sue,  apply 
to  the  Court  for  leave  to  use  the  trustee's  name  on  giving  him  an 
indemnity  where  the  proceedings  are  for  the  benefit  of  creditors 
generally,  and  not  for  a  particular  creditor  (A).     The  alternative 
in  such  a  case  would  be  removal  (i). 

The  trustee  can  deal  with  any  property  to  which  the  insolvent  e^tee8taii!'h 
is  beneficially  entitled  as  tenant  in  tail  in  the  same  manner  as 
the  insolvent  might  have  dealt  with  the  same ;  and  Part  VIII.  of 
the  Real  Property  Act  1890  extends  and  applies  to  proceedings 
in  insolvency  under  the  Acts  as  if  it  were  re-enacted  and  made 
applicable  in  terms  to  such  proceedings  (k). 

And  he  may  exercise  any  powers  the  capacity  to  exercise  which  Exercise  of 
is  vested  in  him  tinder  the  Acts,  and  execute  all  powers  of  ™*£tio*  of 
attorney,  deeds  and  other  instruments  expedient  or  necessary 
for  the  purpose  of  carrying  into  effect  the  provisions  of  the 
Acts  (k). 

He  may  sell  all  the  property  of  the  insolvent  (including  the  selling  property 
goodwill  of  the  business,  if  any,  and  the  book  debts  due  or  grow- 
ing due  to  the  insolvent),  by  public  auction  oi%  private  contract, 
and  if  he  thinks  fit  transfer  the  whole  thereof  to  any  person  or 
company,  or  seU  the  same  in  parcels  (I). 

If  the  insolvent's  interest  consists  of  a  debt  or  sum  of  money  sale  of  land 

*    equitably 

charged  upon  any  land  by  way  of  equitable  mortgage  the  proper  mort»asred- 

course  is  for  the  trustee  to  apply  to  the  Court,  upon  notice  to  all 

persons  interested,  for  an  order  for  the  sale  of  the  land  comprised 

in  such  equitable  mortgage  (m),  and  an  express  order  of  the  Court  Keo,.1fciffefftftte 

is  necessary  for  the  sale  of  the  life  estate  in  remainder  of  an  into  p°88e8*ion- 

insolvent,  expectant  on  the  death  of  any  previous  tenant  for  life 

with  any  remainder  over  to  the  insolvent's  issue  or  the  heirs  of 

ig)  Douglas  v.  Melntyre,  10  V.L.R.  of  1897. 

(&),  249.  (0  S.  85  (6),  Act  of  1890— compare  5 

(h)  Ex  parte  Ktardty,  in  re  Qenese,  Vict.  No.  15,  s.  2  ;   7  Vict.  No.  19,  s. 

17Q.B.D.,  1  ;  and  Ex  parte  Cooper,  in  15  ;  8  Vict.  No.  15,  s.  2  ;  10  Vict.  No. 

rtZucco,  10  L.R.  Ch.,  510.  14,  8.  3  ;  28  Vict.  No.  273,  s.  27. 

(»)  Vide  In  re  Madcay,  3  A.J.R.,  10.  (m)  S.  101,  Act  of  1890. 

(k)  S.  85  (4,  5)  Act  of  1890  ;  8.  1  Act 
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chap.  v.    his  body  or  any  of  them  as  purchasers,  before  it  falls  into  posses- 
Transrer  of  stock  sion  (n).     Where  any  portion  of  the  property  of  the  insolvent 

shares, ships, Sec.  .    .         «      ,       -i        i  .         «.  v  •  i_  • 

consists  or  stock,  shares  in  ships,  shares,  or  any  other  property 
transferable  in  the  books  of  any  company,  office  or  person,  the 
right  to  transfer  such  property  is  absolutely  vested  in  the  trustee 
to  the  same  extent  as  the  insolvent  might  have  exercised  the 
same  if  he  had  not  become  insolvent  (o). 

Taking  accounts      As  to  the  taking  accounts  of  property  mortgaged  and  the  sale 
mortgaged        thereof,  vide  rr.  88  to  92,  inclusive,  Appendix,  post. 

property.  *•  *  •*■ 

sale  where  Where  the  trustee  is  an  auctioneer  he  cannot  by  himself  or  any 

auctioneer.  partner  act  as  such  in  the  sale  of  any  of  the  property  vested  in 
him  except  by  the  leave  of  the  Court  (  p). 

Accounting  by        Where  the  trustee  sells  through  an  auctioneer  or  other  agent 

auctioneer  or 

other  agent  to    the  gross  proceeds  of  the  sale  must  be  paid  over  by  such  auctioneer 

trustee. 

or  agent,  and  the  charges  and  expenses  connected  with  the  sale 
must  afterwards  be  paid  to  such  auctioneer  or  agent  on  production 
of  the  necessary  allocatur  of  the  chief  clerk  (q).  Auctioneer's 
charges  are  set  out  in  the  "  Scale  of  Costs,"  Appendix,  post.  The 
Directions  as  to  ^ru8^ee  *s  accountable  for  the  proceeds  of  every  such  sale  (r).  In 
wntract?matc  'he  case  of  any  sale  by  private  contract  the  trustee's  account 
must  show  the  name,  address  and  occupation  of  the  purchaser 
and  the  mode  in  which  the  amount  of  the  purchase  has  been 
arrived  at  (s). 

sale  by  trustee       A  sale  of  the  interest  of  the  original  insolvent  in  land  by  a 

who  has  become  °  J 

insolvent.  trustee  who  has  himself  become  insolvent,  and  of  which  he  is  the 
registered  proprietor,  to  a  person  who  has  no  notice  of  his  insol- 
vency, is  valid  (t). 

Giving  receipts.  He  tn/xy  give  receipts  for  any  money  received  by  him,  which 
receipt  shall  effectually  discharge  the  person  paying  such  moneys 
from  all  responsibility  in  respect  of  the  application  thereof  (u). 

Proving  debt*,  jje  may  prove  rank  claim  and  draw  a  dividend  in  the  matter 
of  the  insolvency  or  sequestration  of  any  debtor  of  tlie  insolvent  ( r). 

(n)  Vide  s.  95,  Act  of  1890.  (r)  Ibid. 

(o)  S.  81,  ibid.   Vide  post,  "Property  {*)  S.  329. 

Divisible  amongst  Creditors. "  (t)  Gorbett  v.  Sullivan,  19  A.  L.T. ,  177. 

(p)  R.  364.  (u)  S.  85  (7),  Act  of  1890. 

{q)  R.  328.  (»)  Ibid  (8). 
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The  trustee  may,  with  the  saaction  of  a  special  resolution  of  a     chap.  v. 
general  meeting  of  creditors  or  of  the  committee  of  inspection,  do  powers  of 
all  or  any  of  the  things  set  out  from  I.  to  V.  following.     The  mg  sanction  of 

•  ,  .      .  creditors  or  of 

sanction  given  for  such  purposes  may  be  a  general  permission  to  the  committee 
do  all  or  any  of  the  enumerated  things  or  a  permission  to  do  all 
or  any  of  them  in  any  specified  case  or  cases  (w). 

L  Mortgage  or  pledge  any  part  of  the  property  of  the  insolvent  *£$$** 
for  the  purpose  of  raising  money  foi*  the  payment  of  his  debts  (se). 

II.  liefer  any  dispute  to  arbitration,  compromise  all  debts,  Arbitrations  and 
claims  and  liabilities  whether  present  or  future,  certain  or  con-  ~tnPdeb£Tand 

creditors,  and 

tingent,  liquidated  or  unliquidated,  subsisting  or  supposed  to  dam*- 
subsist  between  the  insolvent  and  any  debtor  or  person  who  may 
have  incurred  any  liability  to  the  insolvent  upon  the  receipt  of 
such  sums,  payable  at  such  times  and  generally  upon  such  terms 
as  may  be  agreed  upon  (y). 

III.  Make  such  compromise  or  other  arrangement  as  may  be 
thought  expedient  with  creditors  or  persons  claiming  to  be 
creditors  in  respect  of  any  debts  provable  under  the  insol- 
vency (z). 

IV.  Make  such  compromise  or  other  arrangment  as  may  be 
thought  expedient  with  respect  to  any  claim  arising  out  of  or 
incidenUd  to  the  property  of  tlce  insolvent  made  or  capable  of 
being  made  on  the  trustee  by  any  person,  or  by  the  trustee  on  any 
person  (a). 

V.  Divide  in  its  existing  fvrm  amongst  the  creditors  accord-  SJSerSrta kind. 
ing  to  its  estimated  value  any  property  which  from  its  peculiar 

nature  or  other  special  circumstances  cannot  advantageously  be 
realised  by  sale  (b). 

No  person,  however,  dealing  with  any  trustee  or  trustees  under  ^^"Jealina 
the  Acts  is  bound  to  inquire  whether  such  trustee  or  trustees  has  Wlth  tru8tee- 
or  have  been  required  or  authorised  to  do  any  particular  act,  or 
whether  the  sanction  of  a  meeting  of  creditors  or  of  the  committee 
of  inspection  has  been  obtained  as  required  by  the  Acts  (c). 
The  effect  of  a  similar  provision  in  the  Act  28  Vict.,  No.  273,  scope  of  proviso. 

(w)  S.  87,  Act  of  1890— compare  32  (=)  Ibid  (3). 

&  33  Vict.  c.  71,  a.  27.  (a)  Ibid  (4.) 

(*)  S.  87(1),  ibid.  (6)  Ibid  (5). 

(y)  Ibid  (2).  (c)  S.   64  Act  of  1890— compare   7 
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chap.  v.  s.  27,  was  said  by  the  Full  Court  (d),  and  agreed  in  by  the  House 
of  Lords  in  respect  to  its  protective  effect  (e),  to  enable  a  pur- 
chaser to  take  for  granted  that  all  things  had  been  prepared 
necessary  to  justify  the  assignee  in  exercising  a  power  with  which 
in  the  performance  of  them  he  is  unquestionably  clothed,  as  for 
instance,  the  notice  prescribed  by  s.  71  of  that  Act,  but  not  to 
cover  or  protect  transactions  altogether  outside  the  Act,  such  for 
example,  as  a  conveyance  of  the  estate  in  consideration  of  some 
personal  benefit  to  the  trustee  or  his  family.  The  trustee  is  not 
exonerated  if  he  omit  to  comply  with  any  of  the  provisions  of  the 
Acts  (/). 


Statements 
books 

accounts  and 
audit. 


Liability  of 
assignee  or 
trustee  for 
money,  &a, 
received  and 
claimed  by 
others. 

Course  for 
assignee  or 
trustee  to  adopt. 


As  to  statements  to  be  supplied  by  the  trustee,  as  to  the  books  to 
be  kept  by  him,  and  his  duties  as  to  accounts,  and  also  as  to  the 
audit,  vide  Division  4  of  this  Chapter,  "  Distribution  of  Estate, 
Books,  Accounts  and  Audit,"  post. 

The  assignee  or  trustee  is  not  personally  answerable  for  or  by 
reason  of  his  having  received  any : — (a)  Money ;  (b)  Bills,  notes 
or  other  negotiable  instruments  in  his  character  of  assignee  or 
trustee — provided  he  has  paid  or  deposited  such  in  some  bank  to 
his  credit  as  assignee  or  trustee  of  the  insolvent  estate  to  which 
they  belong  and  has  given  notice  of  such  payment  or  deposit  (as 
the  case  may  be)  to  the  person  claiming  such  money,  bills  or  other 
negotiable  instruments  from  the  assignee  or  trustee,and  that  he  has 
not  dealt  with  them  otherwise  than  in  the  execution  of  his  duty 
as  assignee  or  trustee,  and  if  an  action  be  brought  against  any 
assignee  or  trustee  for  any  such  act  done  by  him  or  by  his  order 
or  authority  in  the  execution  of  his  duty  either  solely  or  where 
there  are  two  trustees  by  a  trustee  jointly  with  any  other  trustee 
in  respect  of  such  money,  bills,  notes,  or  other  negotiable  instru- 
ments, the  Court  in  which  the  same  is  brought,  or  a  judge  thereof, 
may  upon  application  of  the  assignee  or  trustee,  and  upon  an 
affidavit  of  facts  set  aside  the  proceedings  in  such  action  so  far  as 
the  assignee  or  trustee  is  concerned  with  such  costs  or  without 
costs  as  to  the  Court  or  judge  seems  meet  (g).     In  a  case  (A) 


Vict.  No.  19,  s.  15  ;  10  Vict.  No.  14, 
a.  3 ;  and  28  Vict.  No.  273,  b.  27.  S.  1 
Act  of  1897. 

{d)  Vide  Melbourne  Banking  Cor- 
poratio?i  Ltd.  v.  Brougham,  4  App. 
Cas.,  157. 


(e)  Ibid,  at  p.  170. 

(/)  S.  64,  Act  of  1890. 

(g)  S.  91,  Act  of  1890— compares.  41, 
Bankruptcy  Act  1849. 

(h)  In  re  Sweeney,  tx  parte.  Diggins, 
4  V.L.R.  (I.),  1. 
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where  the  assignee  received  a  sum  of  money  on  which  two  persons    chap.  V. 

claimed,  a  landlord  and  a  bill  of  sale  holder,  the  latter  was  paid 

by  the  assignee  and  the  landlord  was  left  to  claim  against  a  lodg-  J>l^fedure  if 

ment  respecting  his  claim  only.     The  correct  course  would  have 

been  to  follow  the  above  provision  by  paying  the  whole  of  the 

proceeds  into  the  bank,  leaving  each  to  claim  against  it,  and  thus 

obtain  its  protection. 

As  to  the  trustee's  liability  as  to  costs,  vide  Chapter  II,  p.  66,  JjJ^Ity  M  to 
et  seq. 

Any  assignee  or  trustee  becoming  insolvent  and  being  indebted  Liability  to 
to  the  estate  of  which  he  was  assignee  or  trustee  in  respect  of  any  «■»*«"«•. 
sum  of  money  improperly  retained  or  employed  by  him,  if  he 
obtains  his  certificate,  is  not  discharged  thereby  as  to  his  future 
effects  in  respect  of  the  said  debt  (i). 

A  trustee  is  bound  not  to  do  anything  which  can  place  him  in  Fiduciary 

"  °  m        chararacter  of 

a  position  inconsistent  with  the  interests  of  the  trust  or  which  trustee. 
has  a  tendency  to  interfere  with  his  duty  (7c),  such  as  the  pur-  estate. 
chase  of  any  part  of  the  estate,  however  pure  his  motive  (I);  and 
it  is  now  expressly  provided  that  neither  the  trustee  nor  any 
member  of  a  committee  of  inspection  while  so  acting,  without  the 
express  sanction  of  the  Court  or  three-fourths  in  number  and 
value  of  the  creditors,  can  purchase  either  directly  or  indirectly 
by  himself  or  his  wife  or  his  employer  or  any  partner,  clerk, 
agent  or  servant  any  part  of  the  estate  or  derive  any  profit  or 
advantage  from  any  transaction  arising  out  of  the  insolvency  (m). 
The  sanction  of  the  Court  cannot  be  given  after  the  profit  has 
been  derived,  but  must  be  obtained  before  the  business  from  which 
the  profit  is  to  be  derived  is  undertaken  (n).  The  partner  of  the 
trustee  it  appears  may  buy  on  his  own  account  exclusively  (o). 
A  sale  of  all  the  debtor's  estate  to  the  trustee  was  sanctioned  by 
the  Court  where  the  creditors  had  agreed  to  it  after  the  property 
had  been  put  up  for  sale  and  failed  to  find  a  purchaser  (p). 


(t)  S.  151,  Act  of  1800— compare  5 
Vict.  No.  17,  ».  98 ;  vide  also  Chapter 
VHI.,  post,  "Certificate  of  Discharge." 

{k)  Story's  Equity  Jurisprudence 
(Eng.  Ed.),  209,  and  cases  therein  cited. 

(J)  Ex  parte  BadcocJc,  re  Gundry, 
Mont.  &  McA.,  231 ;  and  Ex  parte 
Thieaite*,  re  KnowhsA  Mont,  k  A., 
323. 

(w)  Vide  s.  51,  Act  of  1897,  and  also 


s.  52,  ibid,  as  to  further  dealings  with 
the  estate  by  the  trustee  or  member  of 
committee.  Compare  rr.  316,  317  Bank- 
rupt^ Rules  1886. 

\n)  In  re  and  ex  parte  Gallard,  (1896) 
1  Q.B.,  68  ;  2  Manson,  515. 

(o)  In  re  Gallard,  (1897)  2  Q.B.,  8  ,• 
4  Manson,  52. 

( p)  Vide  Ex  parte  and  re  Wainwright, 
19  C.D.,  at  p.  140 ;  and  Ex  parte  and 


188 


THE    TRUSTEE. 


CHAP,  V. 

Power  of  Court 

as  tOBUCh 

dealings. 


Wrongful  acts 
of  messenger. 

Proper  and 

improper 

warrants. 


Improper 
retention  of 
money  by 
trustee. 

Loss  by  agents. 


The  Court  may  set  aside  or  otherwise  deal  with  as  may  be 
deemed  just  any  purchase  or  transaction  made  contrary  to  the 
provisions  of  s.  51,  referred  to,  on  the  application  of  any  person 
interested  or  without  any  application,  and  in  the  like  manner  the 
Court  may  make  any  order  it  may  think  just  in  case  of  any  pur- 
chase or  sale  made  contrary  to  the  provisions  of  s.  52,  referred 
to  (q).  The  sanction  of  the  committee  of  inspection  does  not 
prevent  the  application  of  principles  applicable  to  trustee  in  his 
fiduciary  position  (r). 

The  assignee  or  trustee  is  not  liable  for  the  wrongful  acts  of 
his  messenger  in  the  execution  of  a  warrant  issued  by  him  so 
long  as  he  has  not  issued  his  warrant  against  the  wrong  persoa 
There  is  a  distinction  between  the  position  of  the  sheriff  and  the 
assignee.  The  former  receives  a  writ  which  he  is  bound  to 
execute  in  person,  and  if  he  chooses  to  delegate  his  duty  he  takes 
all  the  risk.  The  assignee  issues  the  warrant  to  other  people  to 
execute,  and  if  it  is  against  the  goods  of  the  proper  person,  he  is 
not  answerable  for  what  the  bailiffs  do  (s).  The  trustee,  it  is  pre- 
sumed, should  exercise  proper  care  in  the  selection  of  his  bailiff. 
The  assignee  or  trustee  cannot  under  s.  65  of  the  Act  enter  the 
house  of  a  third  person  and  take  property  of  the  insolvent,  and 
close  up  the  house  against  the  owner  (£).  The  assignee  or  trustee 
in  such  a  case  should  obtain  a  warrant  of  the  Court  under  a  66, 
Act  of  1890  (t). 

As  to  the  improper  retention  of  money  by  the  trustee,  and  his 
liability  as  to  such,  vide  Division  4  of  this  Chapter,  post 

Trustees  must  not  be  negligent  in  the  employment  of  other 
persons  to  assist  them  in  the  administration  and  realization  of 
the  estate,  but  in  the  absence  of  blameable  negligence  they  are 
not  responsible  for  loss  sustained  in  the  proper  employment  of 
third  persons  in  the  common  usage  of  business  (u),  but  if  the 
agents  are  not  employed  in  the  common  usage  of  business  the 
trustee  is  liable  for  their  defaults  (v). 


re  Moore,  45  L.T.,  558,  as  to  sale  to 
trustee's  partner. 

(q)  Ss.  51  and  52,  Act  of  1897. 

(r)  Ex  parte  Forder,  re  Sparks,  W.N. 
(1881),  p.  117. 

(*)  WUlett  v.  Turner,  1  V.L.R.  (L.), 
294. 

(t)  Chapman  v.  Carotin,  20  V.L.R., 


at  p.  73. 

(it)  Ex  parte  Turner,  in  rt  Evans, 
M.  &  McA.,  52 ;  Ex  parte  Griffin,  in  rt 
Dixon,  2  Gl.  &  J.,  114;  and  vide  Ex 
parte  Wilkinson,  Buck,  197. 

(v)  Vide  The  Earl  of  Lichfield,  1  Atk., 
87. 
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When  two  trustees  are  appointed,  one  is  not  liable  for  the    chap.  v. 


improper  act  of  the  other,  unless  he  knowingly  permits  it,  and  Liability  for 
therefore  in  the  case  of  improper  retention  of  money  by  one,  the  acta, 
other  cannot  be  charged  with  the  penalties  of  the  Act  dealing 
therewith  unless  he  knowingly  permitted  it  (iv).  If  a  course  of 
management  of  the  estate  is  adopted  by  the  trustees  which  leads 
to  loss,  either  through  the  dishonesty  or  otherwise  of  one  of  the 
two,  the  other  is  liable  (x). 

Where  there  is  more  than*  one  trustee,  it  has  been  held  that 
each  is  only  answerable  for  what  he  receives  (y),  and  receipts  for 
payments  apparently  should  be  signed  by  all  the  trustees,  if 
more  than  one,  to  make  such  unquestionable  (z). 

In  the  absence  of  sufficient  assets  in  the  estate,  the  trustee  is  Personal 

liability  of 

personally  liable  for  rent  until  he  gives  up  possession  to  the  land- tru8tee  for  rent- 
lord,  as  the  insolvent's  interest  in  the  premises  is  vested  in  the 
trustee  by  virtue  of  the  Acts,  and  cannot  be  got  rid  of  until  dis- 
claimed under  the  provisions  of  s.  84,  Act  of  1890  (a). 


4.  The  Official  Accountant. 
The  Official  Accountant  is  an  officer  of  the  Insolvency  Court  (b)  Appointment, 

^  N       removal  or 

of  a  similar  class  to  the  Comptroller  under  the  provisions  of  the  suspension. 
English  Bankruptcy  Act  1869  and  the  accountant  in  bankruptcy 
under  19  &  20  Vict.  c.  79  (Scotland),  and  his  duties  may  be 
compared  in  some  instances  with  those  of  the  Board  of  Trade 
under  the  Bankruptcy  Acts  of  1883  and  1890.  He  is  appointed, 
removed,  or  suspended  by  the  Governor-in-Council  subject  to  the 
Public  Service  Act  (c). 

All  Courts  and  all  persons  judicially  acting  must  take  judicial  Stature!0* 
notice  of  his  signature  (d). 


(Mr)  Ex  parte  Benham,  in  re  Bran- 
m//,2M.  k  A.,  272. 

(x)  Ex  parte  Booth,  in  re  Miles, 
Mont.,  248. 

{y)  Primrose  v.  Bromley,  1  Atk.,  89. 

(2)  Can  v.  Bead,  3  Atk.,  195,  and 
ride  Bristow  v.  Boatman,  1  Esp.,  172, 
where  it  was  thought  the  receipt  of 
one  of  two  was  sufficient. 

(o)  Brasher  v.  Davey,  12  V.L.R.,  343. 

(6)  S.  66,  Act  of  1897. 

(c)  Ibid,  He  must  be  a  member  of  the 
public  service  ("Public  service"  here 
extends  to  and  includes  railway  service 


and  service  in  any  office  or  employment 
whatever  in  Victoria  for  which  payment 
is  paid  by  the  Crown  out  of  any  special 
appropriation  of  the  consolidated 
revenue,  ora  person  who,  having  been  in 
the  public  service,  is  in  receipt  of  a 
superannuation  or  retiring  allowance), 
unless  the  Public  Service  Boa.rd  certifies 
in  writing  that  there  is  no  such  person 
available  and  competent  to  fulfil  the 
duties  of  such  office.  The  office  may  be 
held  in  conjunction  with  any  other 
office  in  the  public  service.  Ibid, 
(d)  Ibid. 
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chap.  v.        The  official  accountant  must  attend  the  Court  whenever  it 

Duties  as  to       directs,  and  he  must  at  all  times  make  such  audits,  investigations, 

court  and  as  to  and  inquiries  in  regard  to  any  proceedings  under  the  Acts  and 

court"1  by       report  thereon  as  the  Court  directs  ;  and  he  must  generally,  in 

addition  to  the  duties  expressly  imposed  upon  him  by  the  Act  of 

1897,  perform  all  such  duties  as  may  be  prescribed  by  rules  or 

specially  directed  by  the  Court  (e). 

Duties  in  respect      He  may  at  any  time  require  the  production  of  and  inspect  any 
cierk.  books  or  accounts  kept  by  the  chief  clerk,  and  he  must  audit  all 

books  and  accounts  of  such  official  once  at  least  every  six  months, 
and  for  the  purpose  of  such  audit  the  chief  clerk  must  furnish 
the  official  accountant  with  such  vouchers  and  information  as  he 
requires  (/). 

Duties  as  to  The  official  accountant  must  take  cognisance  of — (1)  All  matters 

trustees. 

relating  to  the  appointment,  security,  and  conduct  of  assignees  and 

thefcofflciajhich    trustees  *n  relation  to  estates  in  insolvency,  liquidation  by  arrange- 

takeTO^I^ance6  ment,  composition,  or  deeds  of  arrangement  within  the  meaning  of 

of*  Part  VI,  Act  of  1897  (g).     (2)  The  Insolvency  Estates  Account  (h) 

and  every  account  which  a  trustee  has  at  a  bank  in  relation  to  an 

estate,  the  Unclaimed  Dividend  Account,  the  Insolvents'  Suitors' 

Fund,  and  all  books,  vouchers,  and  documents  relating  thereto  (i). 

Report  to  court.  He  must  immediately  report  in  writing  to  the  Court  any  contra- 
vention of  the  provisions  of  the  Insolvency  Acts  in  relation  to 
the  matters  set  out  as  above  (1),  and  he  must  also  report  to  the 
Court  any  contravention  of  the  Insolvency  Acts  by  any  person  in 
relation  to  any  of  the  said  accounts  or  funds  referred  to  in  (2)  (k). 

official  account-      The  official  accountant  is  entitled  to  notice  from  the  assignee 

ant  entitled  to 

notice  of  credi-  0f  the  meeting  of  creditors  held  under  s.  53,  Act  of  1890.    The 

tors  meeting  © 

o?tm*' 63,  Act  form  of  such  notice  is  41,  post  (I). 

official  account-      The  official  accountant  is  entitled  to  notice  in  writing  from  the 
to  registration  of  applicant  for  registration  as  trustee  or  some  solicitor  on  his  behalf 

trustee?,  ri  °  m 

of  his  intention  to  apply  to  be  so  registered  (m),  and  he  may  .without 
SSta5Si<2Ipo,e  notice  to  the  applicant,  oppose  such  application  (n),  and  applica- 

(e)  S.  68,  Act  of  1897.  post. 

(/)  8.  69,  ibid.  (»)  S.  72,  ibid. 

\(j)  S.  67,  Act  of  1897— compare  s.  91,  (k)  Ss.  67  and  72,  Act  of  1897. 

Bankruptcy  Act  1S83,  and  r.  251  under  {I)  R.  256. 

the  Bankruptcy  Act  1869.  (m)  R.  333. 

{h)  Vide  Division  4  of  this  chapter,  (n)  R.  336. 
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tion  to  cancel  any  registration  of  a  trustee  under  ss.  17  and  18,     chap.  v. 
Act  of  1897,  may  be  made  to  the  Court  at  any  time  by  him  (o).  and  may  apply 

for  cancellation 

The  security  to  be  given  by  a  trustee  under  the  Acts  is  in  the  offlriaTaccount- 
form  of  a  bond  to  be  executed  to  the  official  accountant  to  enure  "SotS^0"  *" 
for  the  benefit  of  the  official  accountant  for  the  time  being  his 
successors  and  assigns,  with  two  sufficient  sureties  to  be  approved 
of  by  the  chief  clerk,  conditioned  for  the  faithful  and  sufficient 
performance  and  execution  from  time  to  time  of  all  and  singular 
the  duties  required  of  him  as  trustee  by  the  Insolvency  Acts  or 
any  rule  of  Court  made  or  hereafter  to  be  made.  Such  bond  is 
in  the  form  No.  32  in  the  Appendix  (p).  The  official  accountant 
may  assign  the  bonds  under  the  Court's  order  as  provided  by 
r.  347. 

He  must  also  examine  all  statements,  accounts,  vouchers  and  Examining  -or 

'  '  trustee's  filed 

documents  filed  by  the  trustee,  and  he  must  call  the  trustee  to  a**0™1*- 
account  for  any  misfeasance,  neglect  or  omission  which  may  appear  Power  t0  can 
on  or  from  such  statements,  accounts  or  vouchers  or  documents  or  account. 
otherwise,  and  may  in  writing  require  the  trustee  to  make  good 
any  loss  the  estate  of  the  insolvent  may  have  sustained  by  such 
misfeasance,  neglect  or  omission.     If  the  trustee  fail  to  comply  Report  to  court 

•  •I  i  •    •!_•  ii  _a*    •    i  i        .  i   .I  as  to  trustee's 

with  such  requisition,  the  omcial  accountant  may  report  the  same  failure  as  to 

such. 

in  writing  to  the  Court,  and  the  Court,  after  hearing  the  explana- 
tion, if  any,  of  the  trustee  must  make  such  order  in  the  premises 
as  it  thinks  just  (q).     He  may  also,  at  any  time,  require  any  taqu!ri«oitriM- 

i.  •  i  ••  jv-i'-ij*        tee  or  assignee 

trustee  or  assignee  to  answer  any  inquiry  made  by  him  in  relation  and  investigate 

.  ..  •  i.  •    i  i_     i  i.  •  •  i    tneir  books,  Ac. 

to  any  insolvency  m  which  such  trustee  or  assignee  is  engaged, 
and  he  may  also  investigate  the  books  and  vouchers  of  the 
trustee  or  assignee  (r). 

The  official  accountant  may  if  he  thinks  fit  apply  to  the  Court  £°£0Urt  f3?ly 
to  examine  on  oath  the  trustee  or  assignee  in  relation  to  any  "  »uch?tlon  ** 
insolvency  in  which  such  trustee  or  assignee  is  engaged  or  any 
other  person  as  to  such  (s). 

The  trustee  must  submit  the  record-book  and  cash-book  to-  Power  to  inspect 

record,  cash  and 

gether  with  any  other  requisite  books  and  vouchers  to  the  official  vouchere?*8  and 
accountant  when  required  (t),  and  every  trustee   must,  at   the 

<o)  R.  337.  (r)  S.  71,  ibid. 

( p)  R.  338.  («)  Ibid, 

{q)  8.  70,  Act  of  1897— compare  s.  (t)  R.  319. 
57,  Bankruplq/  Act  1869. 
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Audit  of 
trnsree's 
accounts. 


chap.  v.     expiration  of  six  months  from  the  date  of  his  appointment,  and 
at  the  expiration   of  every   succeeding  six   months   thereafter, 
transmit  to  the  official  accountant  the  record-book  together  with 
any  original  resolutions  of  the  creditors  or  committee  of  inspec- 
tion not  entered  in  the  record  book,  and  a  duplicate  copy  of  the 
cash-book  for  such  period  verified  by  affidavit,  together  with  the 
vouchers  for  all  payments  and  allocations  for  taxable  charges  and 
copies  of  the  certificates  of  audit  by  the  committee  of  inspection 
(if  any),  and  he  must  also  forward,  with  the  first  accounts,  one 
office  copy  of  lists  A,  D,  E  and  F  of  the  insolvent's  schedule  or  of 
sheets  B,  C,  F,  G  and  H  of  the  debtor's  statement  of  affairs  show- 
ing thereon  respectively,  in  red  ink,  the  amounts  realised,  and 
explaining  the  cause  of  the  non-realisation  of  such  assets  as  may 
be  unrealised.     The  trustee  must  also  at  each  audit  forward  to 
the  official  accountant  a  report  on  the  position  of  the  estate,  and 
when  the  estate  has  been  fully  realised  and  distributed  he  must 
forthwith  send  in  his  accounts  to  the  official  accountant,  although 
the  six  months  may  not  have  expired.     The  accounts  sent  in  by 
the  trustee  must  be  certified  and  verified  by  him  according  to  the 
Form  No.  99  in  the  Appendix  (u).     When  the  trustee's  account 
has  been  audited  the  official  accountant  must  certify  that  the 
account  has  been  duly  passed  and  thereupon  the  duplicate  copy 
bearing  a  like  certificate  must  be  transmitted  to  the  chief  clerk, 
who  must  file  the  same  with  the  proceedings  in  the  sequestra- 
tion (v).     Where  a  trustee  has  not  since  the  date  of  his  appoint- 
ment or  since  the  last  audit  of  his  accounts,  as  the  case  may  be, 
received  or  paid  any  sum  of  money  on  account  of  the  debtor's 
estate  he  must,  at  the  period  when  he  is  required  to  transmit  his 
estate   account  to  the   official   accountant,  forward  to  him  an 
affidavit  of  no  receipts  or  payments  (w). 


Official 
accountant's 
certificate  of 
audit. 


Affidavit  as  to 
no  receipts. 


Audit  as  to 
dividends  paid 
through  local 
bank. 


Custody  of 

undelivered 

cheques. 


If  a  dividend  has  been  paid  through  a  local  bank  the  vouchers 
for  the  dividends  paid  and  a  list  of  those  remaining  unpaid  are 
sent  to  the  official  accountant  for  audit  by  the  trustee  at  the 
expiry  of  six  months  from  the  date  of  its  declaration  (x),  and  if  a 
dividend  has  been  paid  by  cheques  on  the  insolvency  estates 
account  the  trustee,  on  the  expiration  of  six  months  from  the 
date  of  issue  or  an  application  for  his  release,  if  that  event  occurs 


(n)  R.  321. 

(r)  R.  322. 


{w)  R.  323. 
(x)  R.  248. 
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earlier,  mast  forward  to  the  official  accountant  any  cheques  re-    chap.  v. 
maining  in  hand  (y). 

Each  trustee  has,  within  fourteen  days  after  the  31st  of  Decern-  Duty  of  offlcw 

'  J  accountant  as  to 

ber  in  each  year,  to  transmit  to  the  official  accountant  a  statement  S?tnStee!aSd 
according  to  the  form  No.  178  in  the  Appendix,  post,  verified  by  Ynwa^^A 
affidavit  of  every  insolvency  or  liquidation  in  which  he  is  a 
trustee,  and  it  is  the  duty  of  the  official  accountant  to  preserve 
such  returns  in  his  office  and  the  returns  may  be  searched  by 
the  public.  Any  trustee  who  fails  to  make  such  return  may  be 
removed  from  his  office  by  the  Court  at  the  instance  of  the  official 
accountant  (z),  or  be  subject  to  such  order  and  to  such  costs  as  the 
Court  may  think  proper  to  make  (a). 

For  the  purposes  of  s.  127,  Act  of  1890,  and  s.  60,  Act  of  1897,  JS^*0 
the  official  accountant  may,  at  any  time,  require  the  trustee  under  ,und8' 
any  insolvency,  liquidation  or  composition  to  submit  to  him  an 
account,  verified  by  affidavit,  of  the  sums  received  and  paid  by 
him,  and  may  apply  to  the  Court  for  an  order  directing  the  trustee 
to  pay  any  unclaimed  or  undistributed  moneys  arising  from  the  toCourt  a«p£>y 
property  of  the  debtor,  in  the  hands  or  under  the  control  of  such  8UC 
trustee,  into  the  insolvency  unclaimed  dividend  fund  in  accord- 
ance with  the  terms  of  the  sections  referred  to  (b).     The  costs  of  ^HcStion 
such  application  are  in  the  discretion  of  the  Court  (e). 

Upon  a  trustee  resigning  or  being  released  or  removed  from  f^^n?^"1 
his  office  he  must  deliver  over  to  the  official  accountant,  or  as  the  SSS^nitioS'of 
case  may  be,  to  the  new  trustee  all  books  kept  by  him  and  all tru8tee# 
other  books,  documents  and  papers  and  accounts  in  his  possession 
relating  to  the  office  of  trustee  (d). 

The  official  accountant,  or  any  creditor  who  has  proved   his  Power  to  oppose 

-i    .  .  trustee's 

claim  may,  without  notice  to   the  trustee,  oppose  the   trustee's  application  to 

application  for  leave  to  resign  (e).     Where  the  official  accountant 

id  of  opinion  that  any  act  done  by  a  trustee  or  any  resolution  Power  to 

*  v  "  y  summon 

passed  by  a  committee  of  inspection  should  be  brought  to  the  ^^"oonduct 
notice  of  the  creditors  for  the  purpose  of  being  reviewed  or  other-  of  trU8tee- 
wise,  the  official  accountant  may  summon  a  meeting  of  creditors 
accordingly  to  consider  the  same,  and  the  expense  of  summoning 

ly)  R.  247.  (c)  Ibid 


ly)  K.  247.  (c)  Ibid 

(z)  Or  of  any  creditor.  (d)  R.  325. 

la)  R.  354.  (e)  R.  357. 
(6)  R.  448. 
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chap.  v.    such  meeting  must  be  paid  by  the  trustee  out  of  any  available 
assets  under  his  control  (/). 

Power  to  act  as       In  any  case  of  sudden  emergency  where  there  is  no  trustee  or 

trustee  or  m  ° 

aan^nee  in        assignee  capable  of  acting  any  act  or  thing  required  or  authorised 
emergency.        ^  fa  done  by  a  trustee  or  assignee  may  be  done  by  the  official 

Power  to  act  rrr 

SnV^ee^n***  of  accoun^an^  (9)'  Where  there  is  no  committee  of  inspection  any 
functions  of  the  committee  of  inspection  may  be  exercised  by  the 

a^e^te?1*40  official  accountant  (h).  The  costs  and  expenses  which  the  official 
accountant  may  have  to  pay  or  to  which  he  may  be  put  in  doing 
any  act  or  thing  under  either  of  the  two  last  preceding  rules  must 
be  paid  out  of  the  estate  of  the  debtor  (i). 

Powers  of  official      The  official  accountant  may  without  notice  to  the  insolvent 

accountant  as  * 

to  insolvents,     oppose  the  insolvent's  application  for  a  certificate  (k).     The  Court 

as  to  certificate.  may  mftke  such  order  as  to  costs  incurred  by  the  official  accountant 
in  such  application  as  it  may  think  fit  (I).  The  official  accountant 
may  report  to  the  Court  in  writing  as  to  the  conduct  and  affairs 
of  the  insolvent.  On  the  hearing  of  an  application  by  an  insol- 
vent for  a  certificate  of  discharge,  if  the  same  be  not  opposed,  the 
Court  may  take  into  consideration,  inter  alia,  such  report  {m\ 
The  official  accountant  may  be  heard  in  opposition  to  the  appli- 

?uyenSation  cation  of  an  insolvent  to  dispense  with  the  condition  mentioned 
in  s.  139,  Act  of  1890,  and  he  is  entitled  to  twenty-one  days' 
notice  of  such  application  (n),  and  he  may  without  notice  be 
heard  in  support  of  or  opposition  to  the  insolvents  application  for 

as  to  release.     a  reiease  under  ss  131>  132>  Act  of  1897  (o).     He  is  entitled  to  have 

notice  served  upon  him  thirty  days  before  the  hearing  of  the 
application  (p). 

Power  to  requisi-      Where  an  insolvent  has  not  obtained  a  certificate  of  discharge. 

tion  information  ° 

etrnin^and"18  or  w^ere  ^e  ^^  obtained  a  certificate  of  discharge  subject  to  any 
property.ulred  condition  as -to  his  future  earnings  or  after-acquired  property,  or 
subject  to  the  suspension  of  such  certificate  either  for  a  specified 
time  or  until  such  dividend  as  the  Court  may  fix  has  been  paid 
to  the  creditors,  it  is  his  duty  until  he  obtains  a  certificate  of 
discharge,  or  until  such  condition  is  satisfied,  or  until  the  period 
of  suspension  has  expired,  or  until  such  dividend  is  paid  (as  the 

(/)  R.  372.  (/)  R.  311. 

(g)  R.  373.  (m)  R.  299. 

(h)  R.  374.  (»)  R.  306. 

(0  R.  375.  (o)  R.  197. 

(k)  R.  300.  ( p)  R.  196  (2). 
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case  may  be),  from  time  to  time  to  give  the  official  accountant    chap.  v. 
such  information  as  the  official  accountant  may  require  with 
respect  to  his  earnings  and  after-acquired  property  and  income 
or  rights  to  property  or  income  (q). 

The  extraordinary  resolution  for  liquidation  by  arrangement  Power  to  inspect 

"  *  "  "  extraordinary 

or  composition  and  statement  of  the  debtor's  affairs  and  all  other  {jJSJ^^1 \Bd 

proceedings  when  filed  or  registered  must  be  at  all  times  open  for  comP°sition- 
f  .    °  official  account- 

inspection  by  the  official  accountant  (r).     The  official  accountant  bntoSurtoneMd 

is  entitled  to  seven  days'  notice  of  the  appointment  by  the  Court  compoSSon!1  °f 

of  the  day  for  considering  a  composition,  and  he  may  be  heard  by 

the  Court  as  to  the  same  without  notice  (a). 

A  subpoena  for  the  attendance  of  a  witness  may  be  issued  by  Power  to  cause 

*  <r  */   subpoena  to  be 

the  Court  at  the  instance  of  the  official  accountant  in  terms  of  r.  73. i88Ued- 
The  official  accountant  can  requisition  a  bill  of  costs  from  every  Power  of  official 

.  accountant  as  to 

person  whose  bill  or  charges  is  or  are  to  be  taxed.     Payment  for  <****- 
such  copy  at  the  rate  of  sixpence  per  folio  may  be  charged  to  the 
estate.     If  there  are  any  items  which  in  his  opinion  ought  to  be 
disallowed  or  reduced  it  is  his  duty  to  call  the  attention  of  the 
chief  clerk  to  the  same  (£). 


5.  The  Committee  of  Inspection. 

The  creditors  at  a  general  meeting  held  under  the  provisions  of  Appointment. 
s.  53,  Act  of  1890,  may  by  resolution  appoint  some  fit  persons 
other  than  the  trustee  or  trustees  elected,  not  exceeding  five  in 
number,  and  whether  creditors  or  not,  to  form  a  committee  of 
inspection  for  the  purpose  of  superintending  the  administration 
by  the  trustees  of  the  insolvent's  property,  and  such  appointment 
must  be  made  by  a  majority  in  number  and  value  of  creditors 
assembled  at  the  meeting  (u) ;  and  the  creditors  may  by  resolu- 
tion fix  the  quorum  required  to  be  present  at  a  meeting  of  the  Quorum. 
committee  of  inspection  (v).  Where  the  creditors  neglect  by 
resolution  to  fix  the  quorum  required  to  be  present  at  a  meeting 

(q)  S.  99,  Act  of  1897 ;  and  vide.  r.  (u)  S.  53  (3),  Act  of  1890;  s.  64(a), 

312.    The  Court  or  the  trustee  may  Act  of  1897. 

requisition  the  like  information.    Ibid.  {v)  S.  61  (7),  Act  of  1890.     Vide  how - 

(r)  R.  406.  ever  s.  64,  Act  of  1897,  referred  to  by 

(*)  R.  441.  note  (z)  at  p.  196. 

(0  Rr.  150,  151. 
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CHAP.  V. 


Remuneration. 


Creditor  must 
prove  before 
acting. 

Meetings  of 
committee. 

Committee  act 
by  a  majority. 
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of  the  committee  of  inspection  the  quorum  is  three,  or  if  the 
number  of  the  committee  of  inspection  be  less  than  three  the 
quorum  is  the  whole  number  (w). 

The  creditors,  it  is  implied  under  s.  65,  Act  of  1897,  may  vote 
remuneration  to  the  members  of  the  committee  at  the  time  of 
their  appointment,  but  no  member  of  the  committee  except  by 
the  sanction  set  out  in  the  section  referred  to  is  entitled  to 
derive  any  other  remuneration,  profit,  advantage  or  payment, 
and  r.  371  provides  that  where  the  sanction  of  the  Court  under 
the  section  is  obtained  the  order  of  the  Court  must  specify  the 
nature  of  the  services  rendered,  and  that  it  shall  only  be  given 
where  the  service  performed  is  of  a  special  nature.  The]  rule, 
which  is  adapted  from  r.  68,  Bankruptcy  Rules  1890,  also  pro- 
vides that  no  payment  shall  under  any  circumstances  be  allowed 
to  a  member  of  the  committee  for  services  rendered  by  him 
in  discharge  of  the  duties  attaching  to  his  office  as  such. 

Where  a  creditor  is  appointed  a  member  he  is  not  qualified  to 
act  and  cannot  act  until  he  has  proved  his  debt  and  the  proof  has 
been  admitted  (x).  The  committee  must  meet  at  such  times  as 
they  from  time  to  time  appoint,  but,  failing  such,  at  least  once  a 
month.  The  trustee  or  any  member  may  call  a  meeting  of  the 
committee  as  and  when  he  thinks  necessary  (y).  They  may  act 
by  a  majority  of  members  present  at  the  meeting,  but  they  must 
not  act  if  a  majority  of  the  committee  is  not  present  (z). 


Resolutions  of 
committee. 


member. 


Resolutions  of  the  committee  must  be  passed  unanimously  or 
by  a  majority  in  number  of  the  members  present  at  the  meet- 

Rmwdo!n  and  *n£  (a)'  ^  T'  ®^>  ^e  °^ial  accountant  has  power  to  summon 
a  meeting  of  creditors  to  consider  any  resolution  which  he  thinks 
should  be  brought  to  their  notice.  Any  member  of  the  committee 
may  resign  his  office  by  notice  in  writing  signed  by  him  and 
delivered  to  the  trustee  (b) ;  and  any  member  may  be  removed 
by  an  ordinary  resolution  at  any  meeting  of  creditors  of  which 
the  prescribed  notice  has  been  given  stating  the  object  of  the 
meeting  (c).  If  any  member  compounds  or  arranges  with  his 
creditors,   or  if  his  estate  is  sequestrated,  or  if  he  is  absent  for 


Vacation  of 
office. 


(to)  R.  370. 

(x)  S.    64,    Act  of    1897— compare 
Bankruptcy  Act  1883,  8.  22. 
(y)  Ibid. 


(z)  Ibid. 

(o)  R.  370. 

(6)  S.  64  (6),  Act  of  1890. 

(c)  Ibid,  8. 
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three  consecutive  meetings  of  the  committee,  his  office  thereupon    chap.  v. 
becomes  vacant  (d). 

On  any  vacancy  occurring  in  the  office  of  a  member  of  the  Fillin» .up 

»  J  b  vacancies. 

committee  by  removal,  death,  resignation  or  otherwise,  the  trustee 

must  convene  a  meeting:  of  creditors  for  the  purpose  of  filling  up  Po*er  f?r 

©  r      r  »  o      r  continuing 

such  vacancy  (e),  but  the  continuing  members  of  the  committee  member» tOMSt- 

may  act,  notwithstanding  any  vacancy  in  their  body,  and  where 

the  number  of  members  is,  for  the  time  being,  less  than  five,  the  Power  of 

,  creditors  to 

creditors  may  increase  that  number  so  that  it  do  not  exceed  increase  number 

*  of  committee  to 

five  (/).     No  defect  or  irregularity  in  the  election  of  a  member  Apneas, 
of  the  committee  vitiates  any  act  bond  fide  done  by  him,  and  no 
act  or  proceeding  of  the  trustee  or  of  the  creditors  is  invalid  by  dSectof8 to 
reason  of  any  failure  of  the  creditors  to  elect  all  or  any  members  election«  *°- 
of  the  committee  (g). 

Where  there  is  no  committee  of  inspection  any  act  or  thing  power  of  court 
or  any  direction  or  consent  by  the  Acts  authorised  or  required  to  official 

v  "  -^  accountant 

be  done  or  given  by  such  committee,  may  be  done  or  given  by  ^mittee 
the  Court  or  a  judge  on  the  application  of  the  trustee  (h),  and  ^p01"1?*1- 
where  there  is  no  such  committee  any  functions  of  the  committee 
of  inspection  may  be  done  by  the  official  accountant  (i).    Though  scope  of 

...  .  committee. 

the  committee  is  appointed  for  the  purpose  of  superintending  the 
administration  by  the  trustee  of  the  insolvent's  property  (/c),  and 
the  trustee  may,  under  its  sanction,  do  all  the  things  referred  to  in 
s.  87,  Act  of  1890,  it  is  expressly  provided  that  the  directions  of  the 
creditors  at  a  general  meeting  override  those  of  the  committee  (I). 
The  directions  of  the  committee,  like  those  of  the  creditors,  may 
be  disregarded  by  the  trustee,  if  the  Court  think  fit  to  so  direct,  on 
an  application  by  the  trustee  for  advice  (m).  As  well  as  super- 
intending the  administration  by  the  trustee  the  committee  may 
approve  of  the  trustee  making  an  allowance  to  the  insolvent  out 
of  the  estate  for  the  support  of  the  insolvent  and  his  family  or  in 
consideration  of  his  services  if  he  is  engaged  in  winding  up  the 
estate  (n). 

The  committee  may  appoint  the  trustee,  when  the  creditors  loy,e*n £°truitee 

(rf)  S.  64,  Act  of  1897 ;  and  vide  8.  (t)  R.  374. 

64  (12),  Act  of  1890.  (k)  S.  53  (3),  Act  of  1890. 

(e)  S.  64  (9),  Act  of  1890.  {I)  S.  69,  ibid. 

if)  Ibid  (10).  {m)   Vide  application  to  Court  for 

{g)  Ibid  (11).  advice,  ante,  at  p.  178. 
(A)  Ibid  (13).     S.  1,  Act  of  1897.  (»)  S.  120,  Act  of  1890. 
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CHAP.  V. 


Poweraa  to  trus- 
tee's books  and 
documents. 


Duties  as  to 
audit  of  cosh 
book. 


As  to  counter- 
signing' cheques. 


As  to  trading 
account  of 
trustee. 


As  to  dividends. 


delegate  such  power  to  it,  either  in  the  first  instance  or  on  a 
vacancy  (o). 

When  required,  and  not  less  than  once  in  every  three  months, 
the  trustee  must  submit  the  record  book  and  cash  book  together 
with  any  other  requisite  books  and  vouchers  to  the  committee  (p), 
and  it  is  the  duty  of  the  committee  not  less  than  once  every  three 
months  to  audit  the  cash  book  and  certify  therein  under  their 
hands  the  day  on  which  the  same  was  audited  (q).  The  form  of 
such  certificate  is  form  100,  Appendix,  post,  with  such  variations 
as  circumstances  may  require  (r).  It  is  also  the  duty  for  at  least 
one  member  of  the  committee  in  the  absence  of  any  other  direction 
to  countersign  cheques  under  r.  376,  and  where  the  trustee  is 
carrying  on  the  business  of  the  insolvent  his  trading  account, 
verified  by  his  statutory  declaration,  must  be  submitted  to  the 
committee  or  an  appointed  member  thereof,  who  must  examine 
and  certify  the  same  («). 

The  committee  may,  if  necessary  in  its  opinion  and  in  that  of  the 
trustee,  postpone  the  payment  of  a  dividend  (t). 


Power  to  author-      The  committee  may  authorise  the  trustee  to  perform  the  acts 

ise  certain  acts  "  * 

of  the  trustee.    se£  oufc  jn  s  37^  Act  of  1890,  and  as  to  such,  vide  p.  185,  ante. 


Profit  cannot  be 
derived  from 
estate  unless 
sanctioned. 


Court  may 
disallow  profit 
or  payment. 


Except  under  and  with  the  express  sanction  of  the  Court,  or 
by  a  resolution  of  three-fourths  in  number  and  value  of  the 
creditors  present  at  a  meeting  specially  convened  for  the  purpose, 
a  member  of  the  committee  cannot  directly  or  indirectly  by  him- 
self or  his  wife  or  any  employer,  partner,  clerk,  agent  or  servant 
derive  any  profit  or  advantage  from  any  transaction  arising  out 
of  any  insolvency  while  he  is  a  member  of  such  committee,  or 
receive  out  of  the  estate  any  payment  for  services  rendered  in 
connection  with  the  administration  of  it  other  than  the  amount 
voted  by  the  creditors  at  the  date  of  their  appointment  (t&).  If  it 
appears  that  any  profit  or  payment  has  been  made  contrary  to 
this  provision  the  Court  may  disallow  such  payment  or  direct 
payment  into  Court  of  such  profit  (as  the  case  may  be)  on  the 
audit  of  the  trustee's  account  (v). 


(o)  S.  53  (1),  Act  of  1890 ;  s.  31  (3), 
Act  of  1897. 
{p)  R.  319. 
(q)  R.  320. 
(r)  Ibid. 
(*)  R.  360  (2)— compare  s.  62  (2),  Act 


of  1897. 

(0  R.  241  (5). 

(«)  S.  65,  Act  of  1897— compare  r. 
317,  Bankruptcy  Rules  1886. 

(r)  Ibid. 
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The  sanction  of  the  Court  cannot  be  given  after  the  profit  has    chap.  t. 
been  derived,  but  must  be  obtained  before  the  business  from  Time  for 
which  the  profit  is  to  be  derived  is  undertaken  (w).    The  order  of  ^tll™nof  order 
the  Court  must  specify  the  nature  of  the  services,  and  the  sanction  8ancfcl0nin*- 
must  only  be  given  where  the  service  performed  is  of  a  special 
nature  (x). 

A  member  of  the  committee  of  inspection  is  under  the  same  Dealings  with 

*  estate  as  to 

restriction  as  a  trustee  as  to  dealings  with  the  estate  relative  to  £{^haaed 
deriving  profit  or  advantage  and  as  to  purchases  or  sales  in  con- 
nection with  estate  property,  as  set  out  in  ss.  51  and  52,  Act  of 
1897.  Vide  ante,  at  p.  187.  The  provision  as  to  such  is  not 
infringed  by  a  partner  of  a  member  of  the  committee  purchasing 
on  his  own  account  (y). 

6. — The  Police  Magistrate. 

« 

The  Act  of  1897  has  conferred  powers  upon  Police  Magistrates 
in  reference  to  the  holding  of  examinations  and  other  matters  as 
herein  set  out.     As  to  examinations,  any  Police  Magistrate  at  the  as  to 

examinations. 

city,  town  or  place  where  the  proceedings  in  any  estate  are  con- 
ducted, if  he  is  satisfied  on  the  written  application  of  the  assignee 
or  trustee  that  it  is  necessary  or  expedient  in  order  to  prevent 
unnecessary  expense  or  delay  or  for  any  other  reasonable  cause 
so  to  do,  has  and  can  exercise  all  the  powers  which  the  Court  had 
under  ss.  134, 135,  136  and  137  of  the  Act  of  1890  before  the 
commencement  of  the  Act  of  1897  (z). 

The  law  and  practice  relating  to  the  examination  of  the  insol- 
vent and  witnesses  and  as  to  the  committal  of  witnesses  is  set 
out  in  Chapter  VII.,  post,  "  Examinations." 

The  advertisement  and  other  notification  of  and  the  mode  of  Advertisement 

of  examination. 

conducting  any  examination  before  a  Police  Magistrate  must  be  as 
nearly  as  practicable  the  same  as  if  such  examination  took  place 
before  the  Court  (a). 

The  Police  Magistrate  must  sign  all  evidence  given  before  him  signing  of  and 

°  »  o  forwarding  of 

and  forthwith  transmit  the  same,  together  with  any  documents  *^n£;  and 


(w)  Ex  part*  and  re  Gallard,  (1896)  son,  52. 

1  Q.B.,  68 ;  2  Manscra,  67  and  515.  (z)  S.  1 12,  Act  of  1897. 

(x)  R.  371.  (a)  Ibid. 
(y)  Bx  parte  and  re  OaUard,  4  Man- 
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CHAP.  V.     or    other   exhibits  produced    in    evidence   before  him,  to  the 
powers  oi  Court  Court  (6).     The  Court  has,  in  relation  to  an  examination  taken 
eluuriMLtions.     before  a  Police  Magistrate,  all  the  powers,  authority  and  jurisdic- 
tion as  to  ordering  payment  of  any  debt  or  the  delivery  of  any 
property  and  as  to  costs  and  otherwise  which  it  would  have  had 
if  such  examination  were  had  before  the  Court  (c). 


Appeals  from 
orders  made  by  a 
Police 
Magistrate. 


Power  of  Police 
Magistrate  as  to 
the  authorisa- 
tion of  urgent 
claims. 


Notification  of 
same  to  chief 
clerk. 


Any  order  made  by  a  Police  Magistrate  under  the  powers  con- 
ferred by  s.  112,  Act  of  1897,  is  subject  to  appeal  therefrom  as  if 
such  order  were  made  by  the  Court,  and  all  the  provisions  of  the 
Acts  relative  to  appeal  are  applicable  thereto  (d).  As  to  appeals 
generally,  vide  p.  19  et  seq.f  ante. 

Where,  upon  the  written  application  of  the  assignee  or  trustee,  it 
is  made  to  appear  to  a  Police  Magistrate  at  the  place  where  the  pro- 
ceedings in  any  estate  are  conducted,  (a)  that  it  is  necessary  to 
meet  any  urgent  claims  properly  incurred  by  the  assignee  or 
trustee  in  such  estate ;  and  (b)  that  it  would  cause  undue  delay, 
expense  or  hardship  to  make  such  application  to  the  Court ;  and 
(c)  that  a  sufficient  sum  is  standing  to  the  credit  of  such  estate 
in  "  The  Insolvency  Estates  Account,"  such  Police  Magistrate  may, 
if  he  thinks  fit,  order  such  payments  out  of  the  amount  standing 
to  the  credit  of  the  estate  as  appear  to  him  to  be  necessary  (e). 

The  Police  Magistrate  making  the  order  referred  to  must  forth- 
with notify  the  same  to  the  chief  clerk  (/). 


DIVISION  2. 


1.  Vesting  of  Estate. 


vesting  clauses.  The  order  of  sequestration  vests  in  the  assignee  absolutely  the 
property  of  the  insolvent  of  or  to  which  he  is  then  seised, 
possessed  or  entitled,  or  of  or  to  which  he  may  become  seised, 
possessed  or  entitled  before  he  obtains  his  certificate  under  the 


{b)  S.  112,  Act  of  1897. 

(c)  Ibid. 

(d)  Ibid. 

(e)  S.  54,  Act  of  1897.     As  to  "  The 


Insolvency  Estates  Account,"  vide  b. 
54  ( 1 ),  ibid,  and  Division  4  of  this  Chap- 
ter, post, 
(f)  Ibid. 
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Act  (g).     By  the  Act  of  1897,  s.  50,  the  assignee  or  trustee  can    chap.  v. 
make  no  claim  to  any  estate  or  interest  in  any  land  belonging  to  Limitation  of 
any  insolvent  after  the  expiration  of  twenty  years  from  the  date 
of  the  sequestration  of  the  estate.     Unless  there  is  an  offence  Assignee  or  tnw- 

*  tee  mere  legal 

against  the  insolvency  law  or  against  some  law  in  favour  of  ^dJbJottlveof 
creditors  the  assignee  or  trustee  is  generally  in  no  better  position 
than  the  insolvent,  and  is  merely  his  legal  representative,  with 
such  rights  as  he  would  have  had  if  not  insolvent  and  no  other  (h). 
The  assignee  therefore  takes  the  property  subject  to  any  mort- 
gage registered  or  unregistered  (i).  Nevertheless,  in  respect  to 
encumbered  real  or  personal  estate  the  position  of  the  trustee 
varies  from  that  of  the  insolvent,  inasmuch  as  he  can  before 
maturity  of  the  incumbrance  tender  or  pay  the  money  secured 
or  perform  any  other  necessary  condition,  and  after  such  tender, 
payment  or  performance  the  property  may  be  sold  and  disposed 
of  for  the  benefit  of  the  creditors  (k).  The  broad  and  general 
principle  is  that  the  trustee  takes  the  property  subject  to  all  the 
liabilities  .which  affect  it  in  the  insolvent's  hands,  unless  he  takes 
the  property  under  some  particular  provision  such  as  the  order 
and  disposition  clause  (I).  The  order  of  the  Court  confirming  the  Nature  of  order 
election  or  appointment  of  a  trustee  divests  the  assignee  and  trustee, 
vests  the  estate  in  the  trustee  (m),  and  operates  as  an  unimpeach- 
able transfer  of  the  estate  (n).  The  order  confirming  the  election 
or  appointment  of  a  trustee  is  an  order  of  the  Court,  and  must  be 
drawn  up  as  such  (o).  It  is  signed  by  the  chief  clerk,  and  a 
copy  thereof  certified  to  by  a  judge  or  chief  clerk  is  received 
and  taken  by  all  Courts  of  Justice  in  Victoria  as  conclusive 
evidence  of  the  appointment  and  confirmation,  (p).  It  is  not 
proof  of  the  sequestration  or  of  the  facts  of  which  an  order  of 
sequestration  is  evidence  (q). 

"Property"  means  and  includes  money,  goods,  things  in  action,  "Property" 
land  and  every  description  of  property,  whether  real  or  personal, 
also  obligations,  easements  and  every  description  of  estate  interest 
and  profit,  present  or  future,  vested  or  contingent,  arising  out  of 

ig)  S.  50,  Act  of  1890.  (1894)  2  Q.B.,  at  p.  410. 

(A)  In  re  Mapleback,  ex  parte  Calde-  (m)  S.  61,  Act  of  1890. 

cott>  4  CD.,  at  p.  156.  (n)  Beg.  v.  Prendergatt,  4  A.  J.R.,  79. 

(0  Vide  Fraser  v.  Awtralian  Trust  (o)  S.  62,  Act  of  1890. 

Company,  3  A.J.R.,  1,  83.  (p)  Ss.  32,  61,  ibid. 

(k)  S.  93,  Act  of  1890.  (q)  Beg.  v.  Prendtrgast,  4  A.J.R.,  79. 

(0  In  re  Clark,  ex  parte  Beardmore, 
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CHAP.  v.  or  incident  to  property  as  defined  (r).  Choses  in  action,  and  all 
claims  founded  on  breach  of  contract,  pass  to  the  trustee,  and 
therefore  an  insolvent's  right  of  action  arising  before  insolvency 
out  of  breach  of  contract  vests  in  the  trustee,  and  this  even  if  he 
is  the  person  against  whom  the  right  of  action  exists,  but  claims 
for  personal  wrongs  or  injuries  remain  in  the  insolvent  («).     Choses 

Choses  in  action.  .  .         ,  .       .  . 

in  action,  however,  are  subject  to  the  same  equitable  incidents  as 
to  priority  of  notice  as  an  assignment  of  similar  property,  as  the 
insolvency  is  not  notice  to  all  the  world,  and  therefore  the  trustee 
is  postponed  to  a  person  who  takes  an  assignment  of  the  debt  or 
claim  without  notice  of  the  insolvency,  and  who  gives  notice  to 
the  persons  liable  before  the  trustee  does  (t). 

SSSelf^TOin-  Where  an  estate  is  sequestrated  of  which  a  trustee  has  been 
ix.™**  Jaw.  appointed  under  Part  IX.,  Act  of  1890,  such  trustee  is  appointed 
by  the  order  or  order  nisi  for  sequestration  instead  of  an  assignee, 
and  the  property  of  the  debtor,  both  present  and  future,  vests  in 
such  trustee  in  the  same  manner  as  if  he  were  an  assignee 
appointed  under  the  Act,  and  such  trustee  has  all  the  duties, 
powers,  rights  and  liabilities  of  a  trustee  duly  confirmed  (u). 


Vesting  of  Joint 
and  separate 
estates. 


The  order  of  sequestration  of  the  estate  of  a  firm  vests  the  joint 
and  separate  estates  of  the  partners  in  the  assignee,  and  the  order 
of  the  Court  confirming  the  election  or  appointment  of  a  trustee 
vests  the  joint  and  separate  estates  in  him.  Separate  trustees  for 
the  joint  and  separate  estates  cannot  be  appointed  (v),  and  in 
both  compulsory  and  voluntary  sequestrations  the  sequestration 
of  the  joint  estate  is  a  sequestration  of  the  separate  estate  of 
each  partner,  and  no  separate  order  of  sequestration  of  any  one 
of  the  separate  estates  is  necessary  {w)\  but  it  may  be  still 
debateable  as  to  whether  a  joint  voluntary  sequestration  by  a 
majority  of  partners  sequestrates  also  the  separate  estates  of  such 
majority  (cc). 


(r)  S.  4,  Act  of  1890. 

(«)  Vail  v.  Qilmour,  11  V.L.R.,  381  ; 
and  vide,  s.  79,  Act  of  1890,  and  Merry 
v.  The  Queen,  13  V.L.R.,  at  p.  267. 

(0  Palmer  v.  Locke,  18  Ch.D.,  381, 
and  vide  In  re  Stoned  Will,  (1893)  W.N., 

60. 

(u)  S.  60,  Act  of  1890.  This  section 
in  the  Act  of  1871  also  referred  to 
estates  assigned  to  a  trustee  or  trustees 
for  the  benefit  of  creditors  generally, 
but  the  words  referring  to  such  were 


repealed  by  35  Vict.  No.  411,  s.  2,  at 
it  was  possible  for  an  insolvent  to 
appoint  nis  own  trustee.  Vide  In  re 
Mackay,  2  V.R.  (I.),  at  p.  25. 

(v)  In  re  Curtain  v.  Healey,  5  V.L.R« 
(I.),  109.     Vide  r.  289  (2). 

(to)  In  re  Turnbull,  1  W.  &  W.  (L), 
105. 

(z)  Bates  v.  Loeice,  1  W.  &  VV.  (E.). 
7  ;  and  vide  In  re  Thomas  and  CowUt  9 
V.L.R.  (I.),  at  p.  12,  and  In  re  Turn- 
bull,  ante. 
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Where  the  estate  of  one  member  of  a  partnership  is  seques-     chap.  v. 
trated,  and  subsequently  the  estate  of  another  member  of  the  consolidation  of 
partnership  is  sequestrated,  the  proceedings  in  the  last-mentioned  S^tesc?*8"1 
estate  are  directed  to  be  prosecuted  or  transferred  to  the  Court 
of  the  district  in  which  proceedings  under  the  former  are  being 
prosecuted,  and  unless  the   Court  otherwise  directs  the  same  vwteoM^sanie 
trustee  is  to  be  appointed  as  in  the  first-mentioned  estate,  and  the  ™ 
Court  may  give  such  directions  for  consolidating  the  proceedings 
under  the  sequestration  as  it  thinks  fit  (y).     Cases  have  arisen  in  ^SmtSSn^ 
England  in  which  a  partnership  has  been  dissolved,  and  subse-  di880lution' 
quently  separate  sequestrations  of  the  estates  of  the  partners 
have  occurred.     In  such  the  Court  has  directed  a  consolidation  consolidation, 
of  the  bankruptcies  to  be  administered  in  the  same  manner  as  if 
a  joint  adjudication  had  been 'obtained.     There  is  reference  to 
consolidation  in  the  Bankruptcy  Act  1883,  s.  112,  upon  which 
the  Victorian  rule  cited  is  based,  but  it  appears  that  the  power  to 
consolidate  separate  proceedings  was  not  the  invention  of  Statute 
originally,  but  that  it  existed  in  practice  long  before  it  had  any 
statutory  form  (z). 

The  proceedings  may  be  consolidated  where  there  are  separate 
sequestrations  of  partners  after  the  partnership  has  been  dis- 
solved and  there  are  joint  assets  and  liabilities  still  in  existence  (a). 

When  a  new  assignee  or  trustee  is  appointed  or  elected  on  the  vesting  of  estate 

.  in  new  assignee 

death,  resignation  or  removal  of  any  assignee  or  trustee,  and  the  °r  trustee  on  the 
same  is  duly  confirmed,  the  order  appointing  the  new  assignee  or  oi^rior,l«Snee 
confirming  the  election  or  appointment  of  the  new  trustee  vests  or  trU8tee- 
in  the  new  assignee  or  trustee  (as  the  case  may  be)  the  whole  of 
the  insolvent  estate,  and  every  power,  right,  title,  privilege  and 
remedy  vested  in  or  competent  to  the  former  assignee  or  trustee 
as  such  assignee  or  trustee  before  his  death, resignation  or  removal  SJfJaiJi by 
as  fully  and  to  the  same  extent  as  the  same  was  vested  in  the  teTunoffected18" 
former  assignee  or  trustee  by  the  order  appointing  him  or  con-  resignation  or 
finning  his  election  or  appointment,  and  the  death,  resignation  or 
removal  of  any  assignee  or  trustee  does  not  affect  the  validity  of 
any  lawful  act  done  by  him  as  assignee  or  trustee  prior  to  his 
death,  resignation  or  removal  (6). 

(y)  R.  291  (2).  in  re  Fuller,  1  Mont.  &  A.,  at  p.  222. 

{z)  Vide  in  re  Abbott,  (1894)  1  Q.B.,  (a)  In  re  Abbott,  ante, 

ttp.  444;  In  re  Oowar  and  Dawe,  l  (6)  S.  63,  Act  of  ]890 — compare  5 

M.D.  &  D.,  1 ;  vide  also  Ex  parte  and  Vict.  No.  17,  8.  58. 
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chap.  v.       2. — Property  Divisible  amongst  Creditors  and  Incidents 

THERETO. 

The  property  of  the  insolvent  divisible  amongst  his  creditors 
may  be  sub-divided  as  follows  : — 


Class  I.  (a) — As  to  Property,  that  may 
belong  to  or  be  vested  in  the  In- 
solvent at  the  date  of  the  Order  of 
Sequestration  or  may  be  acquired 
by  or  devolve  on  him  before  he 
obtains  his  Certificate. 

(b)  Conveyances  of  Property  which  are 

acts  of  Insolvency. 

(c)  Voluntary  and  Fraudulent  Settle- 

ments of  Property. 


I     {d)  Fraudulent  preferences  of  Property. 

Class  II. — As  to  the  capacity  to  exercise 
and  to  take  proceedings  for  exer- 
cising all  such  powers  over  or  in 
respect  to  Property  as  might  have 
been  exercised  bv  the  Insolvent 
for  his  own  benefit. 

Class  III. — As  to  Property  the  subject 
of  reputed  ownership. 


Class  L  (a). 

The  assignee  or  trustee  as  to  property  under  the  Transfer  of 
Land  Act  1890  (c),  is  entitled  to  be  registered  as  proprietor  of 
any  land,  lease,  mortgage  or  charge  vested  in  the  insolvent  at 
sequestration,  or  of  which  the  insolvent  may  be  registered  as 
proprietor  before  obtaining  his  certificate  upon  his  applying  in 
writing  under  his  hand,  to  the  Registrar  of  Titles  to  be  so 
registered  (d).  The  application  must  be  accompanied  by  an 
office  copy  of  the  appointment  (e).  By  the  vesting  clause  (/), 
the  beneficial  ownership  passes  to  the  assignee,  but  the  legal 
ownership  still  remains  in  the  insolvent,  and  until  the  application 

Property  under  *  r  * 

xand^efi^of  referred  to  is  made  by  the  assignee  or  trustee,  and  subject  to  the 
operation  of  any  caveat  which  may  be  lodged  by  the  assignee  or 
trustee,  dealings  by  the  insolvent  may  be  registered  and  are  not 
affected  by  the  order  of  sequestration,  either  at  law  or  in 
equity  (g),  but  where  a  caveat  has  been  lodged  by  the  assignee  or 
trustee  against  any  dealing  with  land  forming  part  of  such  estate 
and  an  application  for  registration  as  proprietor  is  made  by  him 
during  the  existence  of  such  caveat,  the  Registrar  is  bound  to 


(c)  This  Act,  with  reference  to  estates 
sequestrated  under  the  Imolvcncy  Act 
of  1890,  must  be  construed  as  if  it  had 
been  passed  after  the  coming  into 
operation  of  the  Act  of  1890  (s.  3,  Act 
of  1890).  It  was  so  provided, apparently 
to  aid  the  transfer  of  estate*  in  cases 
where  persons    who    were   registered 


proprietors  became  insolvent.  Vide  Reg. 
v.  McGoozy,  5  V.L.R.  (L.),  at  p.  42. 

{d)  Transfer  of  Land  Act  1890,  s. 
236. 

(e)  Ibid. 

(f)  S.  59,  Act  of  1890. 

(g)  Transfer  of  Land  Ad,  attic,  8. 
237. 
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ignore  all  dealings  by  the  insolvent  proprietor  with  land  under    chap.  v. 
the  operation  of  the  Transfer  of  Land  Act,  and  to  register  the 
assignee  (h). 

As  to  property  under  the  Real  Property  Act  1890  the  order  of  Property  under 
sequestration  or  adjudication  of  sequestration  must  be  registered  ^^ertyAet 
by  the  Registrar-General,  together  with  the  name  of  the  insol- 
vent, his  address  and  description,  and  the  name  of  the  assignee  or 
trustee  (i). 

In  the  event  of  the  insolvency  of  any  lessee  or  licensee  of  a  Grazing  areas 

and  agricultural 

grazing  area  or  of  an  agricultural  allotment  under  the  Land  Act  allotments 

o  o  ^*  under  the  Lawi 

1884  or  the  Land  Act  1890  or  of  an  allotment  under  the  Land  j^nf^c^he 
Act  1869  or  any  Act  amending  the  same  or  of  any  licensee  of  a  Snd^SS")^ 
grazing  allotment  under  the  Land  Act  1898,  the  assignee  or  aUotmentsunder 

°  "  °  Land  Act  1898. 

trustee  can,  without  the  consent  of  the  Board  of  Land  and 
Works,  which  is  required  in  ordinary  cases  and  without  which  a 
transfer  has  no  force  or  validity  either  at  law  or  in  equity,  assign 
the  lease  or  licence  within  twelve  months  from  the  date  of  the 
insolvency  to  any  person  qualified  to  become  a  lessee  or  licensee, 
and  such  person  with  respect  to  such  lease  or  licence  then  stands 
in  the  same  position  as  though  he  had  been  the  original  lessee  or 
licensee  (k).  When  the  assignee  or  trustee  fails  to  assign  in  the 
manner  and  within  the  time  specified,  the  Governor-in-Council 
may  assign  or  permit  the  same  to  be  assigned  to  some  person 
who  is  qualified  (I). 

When   either  the    licence   of    an   agricultural   or  a  grazing  Date  oi  such 
allotment  is  assigned  by  the  assignee  or  trustee  of  an  insolvent  assigned  by 

assignee  or 

licensee  and  such  licensee  has  not  occupied  the  allotment  pur-  trustee. 
suant  to  the  conditions  of  the  licence  or  no  proof  satisfactory  to 
the  Board  has  been  given  of  such  occupation  the  Governor-in- 
Council  may  alter  the  date  of  such  assigned  licence  in  such  a 
manner  as  will  enable  the  new  licensee  to  comply  with  the 
condition  of  occupation,  and  may  make  such  adjustments  of  rent 
as  are  necessary  (m).  The  assignee  or  trustee  need  not  comply 
with  the  conditions  as  to  residence  (n). 

In  the  case  of  leases  of  Mallee  allotments  the  assignee  or  Maiiee 

°  allotments. 

(h)  Inrt  Palmateer,  16  V.L.R.,  793.  (/)  Vide  as.  47  and  66,  Land  Act 

(i)  S.  20,  Act  of  1890  ;  r.  173.  1898. 

{*)  Land  Act  1891,  a.  8 ;  Land  Act  (m)  Ibid,  s.  46  (2) ;  65. 

1898,  a.  61  (6).  (7i)  Ibid,  s.  62. 
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Perpetual 
leaseholds  of 
mallee  land. 


CHAP.  v.  trustee  may  transfer  at  any  time  within  two  years  after  the 
insolvency,  but  the  consent  in  writing  of  the  Board  of  Land  and 
Works  is  necessary  to  the  assignment,  and  the  person  to  whom 
the  lease  is  sought  to  be  assigned  must  be  in  the  opinion  of  the 
Board  qualified'  to  become  a  lessee  of  a  mallee  allotment.  Upon 
the  assignment  being  completed  the  assignee  of  the  lease  stands 
in  the  same  position  as  though  he  had  been  the  original  lessee  (o). 
The  trustee  need  not  comply  with  the  condition  of  residence  (p). 

In  the  case  of  the  insolvency  of  a  perpetual  lessee  of  mallee 
land  under  the  Land  Act  of  1898,  the  assignee  or  trustee  may  at 
any  time  within  twelve  months  from  the  date  of  the  insolvency 
assign  the  lease  to  any  person  who  is  qualified,  and  such  person 
then  occupies  the  same  position  as  if  he  had  been  the  original 
perpetual  lessee  (q),  and  where  by  the  said  Act  power  is  given 
to  any  person  to  select  any  land  under  a  perpetual  lease  the 
assignee  or  trustee  of  the  insolvent  lessee  has  the  like  right  to 
assign  within  the  same  period  and  to  the  same  effect  (r). 

In  the  case  of  village  community  allotments  under  the  Settle- 
ment on  Land*  Act  1893,  the  assignee  or  trustee  of  the  lessee 
may  assign  the  lease  within  twelve  months  from  the  date  of  the 
insolvency  to  any  person  who  is  qualified  to  become  a  lessee  of 
the  allotment,  and  the  effect  is  to  place  the  transferree  in  the 
same  position  as  though  he  had  been  the  original  lessee  (s).  In 
the  case  of  homestead  sections  and  township  allotments  under 
this  Act  the  assignee  or  trustee  can  deal  in  the  like  manner  and 
confer  the  like  title  within  the  like  period  but  subject  to  the 
approval  of  the  Board  of  Land  and  Works  (f). 

victori^  °utaide  In  the  event  of  the  insolvent  having  real  or  personal  estate 
outside  Victoria,  or  any  interest  therein  whether  in  possession  re- 
version or  expectancy  the  Court  may  upon  application  of  the  trustee 
order  the  insolvent  to  execute  all  necessary  deeds  instruments 
and  writings  and  to  do  all  such  acts  matters  and  things  as  may 
be  necessary  to  enable  the  trustee  to  realise  or  make  available 
the  whole  or  such  part  thereof  or  the  proceeds  thereof  as  the 
Court  may  think  proper  for  distribution  amongst  the  creditors 


Perpetual 
leaseholds 
under  Land  Act 
1898  of  other 
land. 


Property  under 

Settlements  on 
Land  Act  1898. 


(o)  Mallee  Lands  Act  1896,  s.  26. 
(p)  Ibid. 

(q)  S.  134  (e),  Laud  Act  1898. 
(r)   Vide  s.  80  (7),  ibid. 


11. 


(a)  Settlement  on  Lands  Act  1893,  a. 


(0  Ibid,  b.  30. 
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of  the  said  insolvent  (u).    Under  s.  24  (2)  of  the  Act  46  and  47     chap.  v. 
Vict  c  52,  the  bankrupt  must  similarly  execute  such  deeds  and 
in  In  re  Harris  ([1896],  W.N.,  33  ;  3  Manson,  46),  the  only  asset 
of  the  bankrupt  was  some  land  in  Guatemala  in  South  America, 
and  there  only  the  registered  owner  of  property  is  regarded  and 
it  cannot  be  dealt  with  except  by  him  or  under  a  registered 
power  of  attorney  from  him.     The  trustee  could  sell  the  asset  for 
£1000,  and  requested  the  bankrupt  to  execute  a  power  of  attorney 
to  enable  him  to  complete.     The  bankrupt  refused,  objecting  to 
the  form  of  the  instrument  and  to  the  price,  and  the  trustee 
applied  to  the  Court  for  his  committal  on  the  ground  that  the 
refusal  was  a  contempt.    It  was  held  that  under  the  circumstances 
the  refusal  of  the  bankrupt  was  unreasonable,  and  an  order  of 
committal  was  made,  but  not  to  be  enforced  if  within  fourteen 
days  the  bankrupt  executed  a  power  of  attorney  approved  of  by 
the  registrar.     Should,  however,  no  application  be  made,  and  the 
insolvent  not  execute  "  all  the  necessary  deeds  "  or  die  before  he 
does  so,  the  real  estate  apparently  will  not  vest  in  the  assignee 
or  trustee  (v).     Personal  property  outside  the  colony  vests  in 
the  trustee  (w),  but  there  may  be  cases  in  which  in  order  to 
acquire  the  legal  ownership  some  particular  form  of  transfer  or 
assignment  is  necessary  by  the  law  of  the  country  in  which  it  is 
situated,  as  for  instance,  money  in  the  English  public  funds  or  a 
legal  chose  in  action  only  assignable   in  pursuance  of  the  pro- 
visions of  an  Act  of  Parliament  in  which  cases  the  beneficial 
interest  only  passes  until  the  transfer  or  assignment  has  been 
obtained  (x).    The  provisions  of  s.  103,  Act  of  1890,  giving  to  the 
Court  jurisdiction  to  compel  the  insolvent  to  execute  all  necessary 
writings  and  deeds,  and  to  do  all  acts  matters  and  things  necessary 
to  enable  the  trustee  to  realise  in  respect  to  personal  estate  as 
well  afl  real  estate,  is  intended   to   meet  such  cases   (y\     The 
general  distinction  it  may  be  added  between  personal  and  real 
estate  is  that  the  former  is  generally  governed  by  the  law  of  the 
domicile  of  the  owner  and  transferred  by  assignment  according 
to  that  law,  the  latter  by  the  lex  loci  rei  sitae  and  not  so  trans- 
it!) S.  103,  Act  of  1890— compare  8.         2  Hy,  B.,  403,  and  2  R.R.,  353  ;  Hunter 
24  (2),  46  &  47  Vict.  c.  52.  v.  Potts,  4  T.R.,  162,  and  2  R.R.,  353. 

{v)  Waitt  v.   Bingley,  21  Ch.    Div.,  {x)  Westlake   on    Private    Interca- 

st p.  682.  tional  Law,  8.  126. 

(w)  Vide.  Sill  v.  Worswick,  1  Hy.  B.  (y)  Vide  ex  parte  Makes,  1  Cox,  Cas. 

665,and2R.R.  816.  Phillips  \\  Hunter,        in  Eq.,  398. 
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CHAP.  V. 


Mortgaged 
property. 


Court  may  order 
sale  of  property 
under  equitable 
charge. 


Power  of  mort- 
gagee to  bid  at 
sale. 

Life  estate  in 
remainder  not  to 
be  sold  except  by 
order  of  the 
Court. 


f  erred  (z),  but  where  there  is  a  sequestration  here  as  well  as  in 
England,  as  where  a  bankrupt  left  England  undischarged  and 
coming  to  Victoria  acquired  property  and  contracted  debts,  and 
subsequently  his  estate  was  sequestrated,  the  English  assignee 
could  not  recover  from  the  Victorian  assignee  the  property 
acquired  in  Victoria  (a).  Where  a  person  having  a  vested 
reversionary  interest  in  a  trust  fund  of  personal  property  in 
England  became  insolvent  in  South  Australia,  and  the  property 
fell  into  possession,  but  before  it  was  paid  over  the  insolvent  died, 
it  was  held  to  be  a  question  of  domicile,  if  it  were  Australian  tie 
assignees  under  the  insolvency  were  entitled  to  payment  of  the 
fund,  but  if  it  were  English  the  executrix  who  had  proved  in 
England  was  entitled  (b). 

As  to  mortgaged  real  estate,  under  the  general  law  the  trustee 
takes  subject  to  registered  and  unregistered  mortgages  (c) ;  and 
where  prior  to  insolvency  A.  conveyed  to  B.,  and  subsequently  A.'s 
trustee  conveyed  to  C.  though  the  latter  was  registered  before  the 
conveyance  by  A.,it  was  held  that  the  conveyance  to  the  trustee  was 
inoperative  and  acquired  no  validity  by  its  prior  registration  (d). 
The  trustee  has  power  to  redeem  mortgaged  property  before  the 
date  of  payment  (e).  The  incumbrancer,  if  the  trustee  does  not 
redeem,  can  rest  on  his  securities,  and  besides  his  other  rights  may 
apply  for  the  taking  of  accounts  by  order  of  Court  and  for  the 
sale  of  the  property  as  provided  by  rr.  88  to  92,  Appendix,  post. 

If  any  debt  or  sum  of  money  due  to  any  insolvent  be  charged 
upon  any  land  by  way  of  equitable  mortgage  the  trustee  may 
apply  to  the  Court,  upon  notice  to  all  parties  interested,  for  an 
order  for  the  sale  of  the  lands  comprised  in  such  equitable  mort- 
gage, and  the  Court  may  make  such  order  (/).  Any  mortgagee, 
with  the  leave  of  the  Court  first  obtained,  may  bid  at  any  sale  of 
the  mortgaged  property  (g).  Where  under  a  settlement  or  will 
an  insolvent  is  entitled  to  a  life  estate  in  remainder  expectant 
upon  the  death  or  deaths  of  any  previous  tenant  or  tenants  for 
life  with  any  remainder  over  to  the  insolvent's  issue  or  to  the 


(z)  Cockerell  v.  Dickens,  1  Mont.,  D. 
&  D.,  at  p.  77. 

(o)  In  re  Walters,  ex  parte  Shaw, 
"  Argus,"  April  27th,  1860. 

(6)  In  re  Blithman,  L.R.,  2,  Eq.,  23 ; 
vide  also  In  re  Davidson's  Settlement 
Trusts,  L.R.,  15,  Eq.,  383. 


(c)  Fraser  v.  Australian  Thrust  Com- 
pany, 3A.J.R.,  1  and  83. 

(d)  Andrews  v.  Taylor,  6  W.W.  & 
a'B.  (L.),  223. 

(e)  S.  93,  Act  of  1890. 
(/)  S.  101,  Act  of  1890. 
(g)  S.  94,  ibid ;  r.  88. 


PROPERTY    DIVISIBLE   AMONGST   CREDITORS.  209 

heirs  of  his  body  or  any  of  them  as  purchasers,  the  life  estate  of    chap.  v. 
such  insolvent  cannot  be  sold  before  it  falls  into  possession  with- 
out  an  express  order  of  the  Court  (A). 

• 

The  trustee  can  deal  with  any  property  to  which  the  insolvent  Estates  tail, 
is  beneficially  entitled  as  tenant  in  tail  in  the  same  manner  as  the 
insolvent  might  have  dealt  with  the  same,  and  Part  VIII.  of  the 
Real  Property  Act  1890  extends  and  applies  the  proceedings  in 
insolvency  under  the  Insolvency  Acts  as  if  the  said  part  were 
re-enacted  therein  and  made  applicable  in  terms  to  such  pro- 
ceedings (i). 

Where  any  portion  of  the  property  of  the  insolvent  consists  Property 
of  stock,  shares  in  ships,  shares  or  any  other  property  transferable  shares, 
in  the  books  of  any   company,  office   or  person,  the  right  to 
transfer  such  property  is  absolutely  vested  in  the  trustee  to  the 
same  extent  as  the  insolvent  might  have  exercised  the  same  if  he 
had  not  become  insolvent  (k).     Though  by  this  section  the  right 
to  transfer  shares  in  ships  is  declared  to  be  absolutely  vested  in 
the  trustee,  the  Imperial  Statute,  17  &  18  Vict.  c.  104,  is  in  force 
in  the  colony,  and   consequently   (I)   the   transmission   of   the 
property  in  any  ship   or  in  any  share  therein  which   becomes 
transmitted  by  the  bankruptcy  or  insolvency  of  any  registered 
owner  must  be  authenticated  by  a  declaration  of  the  person  to 
whom   such   property  has  been  transmitted,  made  in  the  form 
marked  "H"  in  the  schedule  thereto,  accompanied  by  a  statement 
describing  the  manner  in  which  and  the  party  to  whom  such 
property  has  been  transmitted.     Such  declaration  must  be  made 
and  subscribed  if  the  declarant  resides  at  or  within  five  miles  of 
the  Custom  House  of  the  port  of  registry  in  the  presence  of  the 
registrar  but  if  beyond  that  distance  in  the   presence  of  any 
registrar,  or  of  any  justice  of  the  peace.     The  declaration  (m) 
must  be  accompanied  by  evidence  of  proof  of  title  under  the 
insolvency.     The  registrar,  upon  receipt  of  such  declaration  so 
accompanied   as  aforesaid,  enters  the  name  of .  the  person  or 
persons  so  entitled  under  such  transmission  in  the  register  book 
as  owner  or  owners  of  the  ship  or  share  therein  (n).    The  port 

(A)  S.  95,  Act  of  1890.  33  Vict.  c.  71,  s.  22. 

(i)  8.  85  (4),  Act  of  1890;  a.  1,  Act  (I)  17  &  18  Vict.  c.  104,  a.  58. 

of  1897.  (m)  Ibid,  a.  59. 

(k)  S.  81,  Act  of  1890— compare  32  &  (»)  Ibid,  a.  60. 
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or  place  at  which  any  British  ship  is  registered  for  the  time 
being  is  considered  her  port  of  registry  or  the  port  to  which  she 
belongs  (o). 

Where  the  shares  are  in  companies  and  unmarketable  the 
trustee,  notwithstanding  he  has  endeavoured  to  sell  or  has  taken 
possession  or  exercised  any  act  of  ownership  in  relation  thereto, 
may*  by  writing  under  his  hand,  disclaim  them,  and  the  shares 
are  deemed  to  be  forfeited  from  the  date  of  the  order  of  sequestra- 
tion (p),  and  if  any  part  of  the  insolvent  estate  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  of  unprofitable 
contracts,  or  of  any  other  property  that  is  unsaleable  or  not 
readily  saleable,  by  reason  of  its  binding  the  possessor  thereof  to 
the  performance  of  any  onerous  act  or  to  the  payment  of  any 
sum  of  money,  the  trustee  notwithstanding  he  has  endeavoured 
to  sell  or  has  taken  possession  of  such  property  or  exercised  any 
act  of  ownership  in  relation  thereto  may,  by  writing  under  his 
hand,  disclaim  such  property,  and  upon  the  execution  of  such 
disclaimer,  the  property  disclaimed,  if  the  same  is  a  contract,  is 
deemed  to  be  determined  from  the  date  of  the  order  of  sequestra- 
tion, and  if  the  same  is  a  lease  is  deemed  to  have  been  surrendered 
on  the  same  date,  and  if  any  other  species  of  property  it  reverts 
to  the  person  entitled  on  the  determination  of  the  estate  or  interest 
of  the  insolvent,  but  if  there  is  no  person  in  existence  so  entitled 
then  in  no  case  does  any  estate  or  interest  therein  remain  in  the 
insolvent  (q). 

The  disclaimer  should  be  signed  by  the  trustee,  and  it  is  in- 
valid if  signed  by  the  trustee's  solicitor  (r).  Any  person 
interested  in  any  disclaimed  property  may  apply  to  the  Court, 
and  the  Court  may,  upon  such  application,  order  possession  of  the 
disclaimed  property  to  be  delivered  up  to  him  or  make  such  other 
order  as  to  the  possession  thereof,  as  may  be  just  («).  Any  person 
injured  by  the  operation  of  this  provision  (t)  is  deemed  a  creditor 
of  the  insolvent  to  the  extent  of  such  injury  and  may  accordingly 
prove  the  same  as  a  debt  under  the  insolvency  (u).     The  trustee  is 


(o)  Ibid,  s.  33. 

{p)  S.  84,  Act  of  1890. 

{g)  S.  84,  Act  of  1890— compare  32  & 
33  Vict.  c.  71,  a.  23  ;  5  Vict.  No.  17, 
as.  84,  85  ;  28  Vict.  No.  273,  as.  76,  77. 

(r)  Wilson  v.  Wallani,  5  Ex.  Div., 
155. 


(*)  S.  84,  ante. 

(0  Ibid. 

(u)  Ibid.  For  instances  of  proof  vwk 
Ex  parte  IAynvi  Coal  Co. ,  re  Hide,  L.  R* 
7,  Ch.  28 ;  Ex  parte  Blake,  re  McEvxih, 
II  CD.,  572;  Re  HalUtt,  ex  part 
National,  <fcc,  Insurance  Co.,  1  Manson 
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not  entitled  to  disclaim  any  property  in  pursuance  of  the  Act  in  chap.  v. 
cases  where  an  application  in  writing  has  been  made  to  him  by 
any  person  interested  in  such  property  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  he  has  for  a  period  of  not 
less  than  twenty-eight  days  after  the  receipt  of  such  application, 
or  of  such  further  time  as  may  be  allowed  by  the  Court,  declined 
or  neglected  to  give  notice  whether  he  disclaims  the  same  or 
not  (v). 

The  application  to  extend  the  time  must  be  made  within  the  Extension  of 
twenty-eight  days  in  the  absence  of  excusable  circumstances  (w). 
The  trustee  should  give  some  good  reason  to  the  Court,  and  if  the 
rights  of  other  parties  will  be  prejudiced  the  Court  may  put  the 
trustee  on  terms  (a?). 

The  property  vests  in  the  assignee  or  trustee  immediately  upon  Liability  of 
the  making  of  the  order  for  sequestration  and  remains  with  him  con-diaciaimed 

.  property. 

until  disclaimed,  and  he  is  liable  to  the  landlord  for  rent  of 
premises  from  the  time  of  sequestration  to  the  time  of  disclaimer, 
and  where  he  has  entered  upon  the  premises  to  make  an  inven- 
tory of  the  goods  of  the  insolvent  and  has  kept  the  goods  there 
for  some  time  before  selling  them  he  is,  in  the  absence  of  sufficient 
assets  in  the  insolvent's  estate,  personally  liable  for  the  rent  until 
he  gives  up  possession  to  the  landlord  (y),  but  he  is  not  personally 
liable  in  respect  to  the  period  between  the  time  when  his  actual 
occupation  ceases  and  the  date  when  the  disclaimer  is  executed  (z). 
The  right  to  prove  under  s.  117,  Act  of  1890,  for  the  proportion- 
ate part  of  the  rent  up  to  the  date  of  sequestration  does  not 
relieve  the  trustee  from  personal  liability  (a).  The  section  only 
applies  where  there  is  a  disclaimer  (6),  but  where  the  trustee 
has  taken  actual  possession  of  the  leasehold  and  receives  a  notice 
from  the  landlord  to  disclaim  the  lease  and  does  not,  he  may 


380 ;  Re  Carruthers,  ex  parte  Tobit,  2 
M Anson,  172 ;  Ex  parte  Corbett,  re 
Stand,  14  CD,  122. 

(c)  S.  84,  ante. 

[v]  Ex  parte  Lovering,  re  Jones,  L.R. 
9.  Ch.  586  ;  Be  Richardson,  ex  parte 
Harris,  16  CD.,  613;  and  vide  Re 
Bolter,  ex  parte  Official  Receiver,  8  Mor- 

relUl6. 
(x)  In  re  Price,  ex  parte  Foreman, 

13  Q.B.D.,   466 ;    Re  Page,  ex  parte 

Maekay,  14  Q.B.D.,  401. 

(y)  Brasher  v.  Davey,  12  V.L.R.,343. 


Vide  Ex  parte  Wilson  v.  Wallani,  5 
Ex.  D.,  155;  Ex  parte  Dressier,  in  re 
Solomon,  9  Ch.  D.,  252;  Titterton  v. 
Cooper,  9Q.B.D,  473. 

(z)  Lowrey  v.  Barker,  5  Ex.  D.,  170; 
sed  vide  Brasher  v.  Davey,  ante. 

(a)  Ex  parte  Dressier,  in  re  Solomon, 
ante. 

(6)  Vide  judgment  of  Hellish,  J.,  in 
Ex  parte  Llynvi  Goal  and  Iron  Com- 
pany, in  re  Hide,  L.R.  7  Ch.,  28 ;  Ex 
parte  Davis,  in  re  Sneezum,  3  CD.,  at 
p.  475. 
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nevertheless  relieve  himself  of  liability  to  the  landlord  by  assign- 
ing the  lease  even  without  having  previously  offered  to  surrender 
it,  and  the  fact  that  the  trustee  knows  the  assignee  to  be  a  pauper 
will  not  invalidate  the  assignment  (c) ;  and  the  trustee  who  sells 
leasehold  property  of  the  insolvent  subject  to  a  covenant  not  to 
assign  without  consent  and  does  not  obtain  the  necessary  consent 
is  not  personally  liable  under  the  covenant,  though  it  extends  to 
assigns  by  operation  of  law  (d).  The  liability  of  the  trustee  is 
based  on  privity  of  estate,  and  the  moment  he  gets  rid  of  his 
estate  his  liability  ceases  (e) ;  and  if  the  trustee  neglects  to  dis- 
claim a  continuing  contract  he  is  not  put  in  the  position  of  having 
adopted  it  either  personally  or  on  behalf  of  the  estate,  the  other 
party's  remedy  being,  if  the  trustee  ceases  to  perform  it,  to  prove 
for  damages  for  breach  (/). 

The  right  of  disclaimer  is  not  limited  to  property  of  the  insol- 
vent divisible  amongst  his  creditors,  but  extends  to  any  property 
as  defined  by  s.  4,  Act  of  1890  (g). 

The  effect  of  the  disclaimer  on  a  lease  is  to  put  an  end  to  it,  not 
merely  to  the  term,  but  to  the  lease  itself.  On  the  one  hand, 
therefore,  it  deprives  the  landlord  of  the  future  benefit  of  all 
those  clauses  of  the  lease  which  give  him  a  benefit,  and  on  the 
other  hand  it  deprives  the  tenant  of  the  future  benefit  of  all  those 
clauses  of  the  lease  which  give  him  a  benefit  (h). 

The  trustee  may  disclaim  a  lease  even  though  it  has  been 
determined  by  effluxion  of  time  or  by  forfeiture  between  the 
appointment  of  trustee  and  the  execution  of  the  disclaimer,  but 
if-  he  does  so  the  effect  of  the  disclaimer  when  executed  is  that 
neither  the  lessor  nor  the  trustee  can  claim  the  benefit  of  any 
provisions  contained  in  the  lease  which  were  to  come  into 
operation  at  the  expiration  or  sooner  determination  of  the 
term  (i). 


(c)  ffopkinson  v.  Lovering,  1 1 Q.  B.  D. , 
92.  As  to  a  trustee  under  a  deed  of 
assignment,  vide  Stevenson  v.  Brind,  16 
A.L.T.,  166. 

(d)  In  re  Johnson,  ex  parte  Blackett, 
1  Manson,  54. 

(e)  Ibid. 

{/)  Be  Sneezum,  ex  parte  Davis,  3 
CD.,  463. 


(g)  Vide  in  re  Maughan,  ex  parte 
Monkhouse,  14  Q.  B.  D. ,  956. 

(h)  Ex  parte  Dyke,  in  re  Morris?^,  22 
Ch.  D.,  at  p.  425,  referring  to  Export* 
Qlegg,  re  Latham,  19  CD.,  7,  and  Ex 
parte  Allen,  re  Fussell,  20  CD.,  341. 

(t )  Vide  Ex  parte  Dyke,  re  MorrUh, 
22  CD.,  410. 
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With  respect  to  leases  under  the  Transfer  of  Land  Act  1890  chap.  v. 
subject  to  mortgage,  upon  the  insolvency  of  the  proprietor  of  any  Foreclosure  of 
lease  made  under  that  Act  subject  to  one  mortgage  only  or  to  nZ^Jiand 

.del  when 

several  mortgages  it  owned  by  the  one  person,  the  mortgagee  disclaimed, 
may  apply  to  the  registrar  by  writing,  if  the  assignee  or  trustee 
refuse  to  accept  such  lease  accompanied  by  a  statement  to  that 
effect  signed  by  the  assignee,  to  have  an  entry  of  such  refusal 
noted  in  the  Register  Book.  Such  entry  operates  as  a  fore- 
closure and  as  a  transfer  of  the  interest  of  the  insolvent  in  such 
lease  to  the  mortgagee  or  his  transferees  (j). 

Freehold  property  "  burdened  with  onerous  covenants"  within  as  to  disclaimer 

r     r       J  m  of  freeholds. 

the  meaning  of  the  section,  can  be  disclaimed  (k).  The  legal 
estate,  though  the  title  deeds  are  deposited  with  an  equitable 
mortgagee,  remains  outstanding  and  does  not  revest  in  the  insol- 
vent and  the  freehold  apparently  reverts  to  the  Crown  (I). 

The  rights  and  liabilities  of  other  parties  in  relation  to  the  JjJ^^,  on 
property  disclaimed  are  not  affected  by  the  disclaimer  by  the  third  penK>nfc 
trustee,  the  object  of  the  provision  being  to  relieve  the  estate  and 
the  trustee  and  insolvent  from  liability  (m),  and  the  Court  in  de- 
termining whether  leave  to  disclaim  should  be  given  should  not 
have  regard  to  any  injury  which  the  disclaimer  might  occasion 
to  third  parties  (n). 

After  acquired  property  passes  to  the  assignee  or  trustee  by  ^pert?121**1 
ss.  59,  70  (3),  Act  of  1890,  subject  generally  to  the  rule  that  uritil 
the  trustee  intervenes  dealings  by  the  insolvent  with  other 
persons  in  reference  to  after  acquired  property  are  valid  as 
against  the  trustee,  whether  with  or  without  knowledge  of  the 
insolvency  if  the  persons  dealt  with  have  acted  in  good  faith, 
though  the  question  of  whether  the  insolvent,  as  between  himself 
and  the  creditors,  acts  in  good  faith  is  immaterial  (o).  If  an 
insolvent,  before  he  obtains  his  certificate,  becomes  seised, 
possessed  or  entitled  of  or  to  any  property,  the  trustee,  if  directed 

(i)  S.    105    Transfer  of  Land  Act  CD.,  746.    VideeAao  Ex  jyarUOesaner, 

1890.      Fide  this  section  also  as  to  aur-  in  re  Kirk,  1  W.  &  W.  (1),  183  ;  Smyth 

render  of   the  lease  to  lessor  if  the  v.  North,  L.R.  7,  Ex.  242  ;  Harding 

mortgagee  neglects  to  make  the  appli-  v.  Preece,  9  Q.B.D.,  281 ;  Smalley  v. 

cation.  Hardinge,  7  Q.B.D.,  524. 

(k)  In  re  Mercer  and  Moore,\4CS).,  (n)  Ex  parte  East  and  West  India 

287.  Dock  Co.,  re  Clarke,  17  CD.,  759. 

{()Ibid.  (o)   Cohen  v.   Mitchell,  25  Q.B.D., 

(m)  Ex  parte  Walton,  In  re  Levy,  17  262. 
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chap.  v.    by  resolution  of  a  general  meeting  of  creditors  or  by  the  com- 
Duty  of  trustee,  mittee  of  inspection,  must  apply  to  the  Court  upon  notice  to  the 
insolvent  and   such  other  persons  (if  any)  as  the  Court  may 
direct  for  an  order  directing  that  such  property  be  dealt  with  under 
the  Act  and  applied  in  payment  of  the  creditors,  and  the  Court 
may  make  such  order  thereon,  but   the  Court  in  so  doing  has 
such  regard  to  the  rights  of  creditors  of  the  insolvent  who6e 
debts  may  have  been  incurred  since  the  sequestration  as  it  may 
deem  just  (p).     It  was  intimated  by  In  re  Mtdcaky,  5  V.LR. 
(I.),  7,  12,  that  if  an  insolvent  becomes  entitled  to  property  which 
is  in  the  hands  of  a  third  party  claiming  adversely  to  the  insol- 
vent  it  is  the  duty  of  the  assignee  to  get  possession  of  it  without 
regard  to  s.  150,  but  before  applying  it  the  trustee  should  apply 
qufn t" credlto re "  under  such  section.     Persons  who  deal  with  an  insolvent  fairly 
and  honestly  after  his  insolvency  in  a  calling  which  he  is  carrying 
on  with  the  knowledge  of  his  trustee  and  creditors  have  a  right  to 
be  paid  in  priority  to  the  creditors  under  the  insolvency  (7);  and 
therefore  where  an  uncertificated  insolvent  carried  on  his  practice 
as  a  solicitor  after  insolvency  with  the  knowledge  of  his  trustee  and 
acquired  property  and  incurred  new  debts  the  subsequent  credi- 
tors were  entitled  to  be  satisfied  out  of  the  property  in  priority 
As  to  insolvent.  jq  the  previous  creditors  (r).    As  against  the  insolvent  the  trustee 
as  to  the  insolvent's  possession  is  always  entitled  to  the  after- 
acquired  property,  yet  in  the  case  of  a  sale  of  a  business  with  the 
consent  of  the  creditors  to  an  undischarged  bankrupt,  upon  pay- 
ment of  the  purchase  money  for  which  he  is  to  be  entitled  to  his 
How  after-        discharge,  the  after-acquired  profits  belong  to  him  (s).     After- 
property  passes,  acquired  property  passes  in  precisely  the  same  way  under  the 
English  Act  as  under  the  Victorian  (£),  and  therefore  where  an 
undischarged  bankrupt  enters   into  transactions   in   respect  of 
property  acquired  after  the  bankruptcy,  then  until  the  trustee 


(p)  S.  150,  Act  of  1890.  The  term 
"rights  of  creditors"  is  limited  to 
rights  in  rem  and  does  not  include 
rights  in  personam ;  In  re  Warne,  ex 
parte  Young,  11  V.L.R.,  320. 

(q)  Shaw  v.  Hyett,  17  V.L.R.,  at  p. 
615.  In  the  judgment  in  this  case  it  is 
stated  that  a  long  string  of  cases  com- 
mencing with  Troughton  v.  Gitley 
(Ambler,  630),  and  continuing  down  to 
Engelbachv.  Nixon\(L.R.  10  C.P.,  645), 
appear  to  establish  the  proposition.  It 
is  necessary  in  order  for  the  trustee  to 
be  estopped  in  the  manner  indicated 


that  he  should  have  bad  knowledge  of 
the  dealings,  as  he  did  in  the  case  cited, 
and  abstain  from  intervening.  Vidi 
Ex  parte  Ford,  re  Caughey,  1  CD.,  521. 

(r)  Shaw  v.  Hyett,  ante. 

(s)  Ex  parte  Caughey,  4  CD.,  533; 
and  vide  Ex  parte  Tinier,  re  France, 
L.R.  9  Ch„  716. 

(t)  Shaw  v.  Hyett,  at  p.  616,  compar- 
ing Herbert  v.  Sayer,  5  Q.B.D.,  965, 
and  Cohen  v.  Mitchell,  25  Q.B.D.,  262, 
with  Sartori  v.  Laby,  9  V.L.R.  (L.), 
329  ;  and  vide  Hunt  v.  Fripp,  (1898)  1 
Ch.,  675  ;  5  Manson,  105. 
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intervenes  all  such  transactions,  as  previously  pointed  out,  with     chap.  v. 

any  person  dealing  with  the  bankrupt  bond  fide  and  for  value  intervention  of 

and  whether  with  or  without  knowledge  of  the  bankruptcy  are 

valid  against  the  trustee  (u),  and  this  principle  may  apply  though 

the  property  is  in  the  hands  of  a  third  party  and  has  not  reached 

the  insolvent's  hands,  at  the  time  of  the  intervention  (v) ;  but  money  Money. 

received  by  an  uncertificated  insolvent  and  paid  away  for  value 

to  a  person  with  knowledge  of  the  insolvency  cannot  be  followed 

by  the  trustee  (w).    The  principle  laid  down  in  Cohen  v.  Mitchell  a8  to  chattel 

interests  in  land. 

also  applies  to  chattel  interests  in  land,  consequently  a  mortgagee  Equitable  ohose 
in  possession  of  leaseholds  acquired  by  the  mortgagor  after  bank- ln 
ruptcy  can  sell  them  if  the  trustee  has  not  intervened  (x),  and 
where  an  undischarged  bankrupt  assigns  an  equitable  chose  in 
action,  such  being  a  share  of  residuary  estate  which  has  accrued 
to  him  after  bankruptcy,  the  assignment  is  valid  as  against  the 
trustee  if  made  bond  fide  by  the  person  dealing  with  the  bank- 
rupt, and  it  may  be  held  to  be  bond  fide  although  the  person 
dealing  with  the  bankrupt  knew,  of  the  bankruptcy  and  knew 
that  the  trustee  was  not  aware  of  the  accruer  of  the  property  (y). 
An  uncertificated  insolvent  received  an  advance  of  money  from  a  as  to  land  under 

Transfer  qf 

person  to  enable  him  to  purchase  a  leasehold  property  under  the  l«*&  *<*  i«x>. 
Transfer  of  Land  Act  1890.  The  advance  was  made  without 
security  and  without  notice  of  the  insolvency,  but  the  insolvent 
promised  to  repay  the  amount  as  soon  as  the  transfer  should  be 
completed  by  means  of  a  loan  to  be  raised  on  the  security  of  the 
land.  Alter  the  insolvent  was  registered  as  proprietor  and  before  he 
had  repaid  the  money  to  his  subsequent  creditor  the  assignee  inter- 
fered. It  was  held  that  the  subsequent  creditor  had  no  legal  or 
equitable  right  enforceable  against  the  insolvent's  estate  and  he  had 
no  right  to  be  paid  in  priority  to  or  even  rateably  with  the  creditors 
prior  to  the  sequestration  (z).  By  s.  237  of  the  Act  referred  to 
dealings  by  an  insolvent  proprietor  may  be  registered  and  there- 
upon they  are  not  affected  by  the  order  of  sequestration  either  at 
law  or  in  equity.  Intervention,  therefore,  in  regard  to  such 
property  is  necessary.     As  to  real  estate  under  the  general  law,  as  to  real  estate 

.  -,  •  .  ,  under  general 

the  trustee's  title  is  not  affected  by  his  non-intervention,  and  an  i*w- 

(«)  Cohen  v.  Mitchell,  ante.  tract,  2  Manson,  345. 

(f)  Hunt  v.  Fripp,  ante.  (y)  Bunt  v.  Fripp,  ante. 

(w)  Ex  parte  Dewhurst,  re  Vanlohe,  {%)  In  re  Warne,  ex  parte  Young,  1 1 

LR.  7  Ch.,  185.  Y.L.R.,  320. 
(x)  In  re'filay ton  and  Beaumont's  con- 
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chap.  v.  uncertificated  insolvent  cannot,  therefore,  give  a  good  title  to 
such  property  to  a  bond  fide  purchaser  as  against  the  trustee, 
whether  the  latter  has  intervened  or  not  (a). 

^'rt^whSe       Where  the  respective  rights  of  the  trustees  under  a  first  and 

Sd^SiStaon      second  bankruptcy  of  an  undischarged  bankrupt  were  in  question 

oocur8'  the  property  acquired  by  the  bankrupt  by  trading  between  the  first 

and  second  adjudications  was  directed  to  be  distributed  as  assets  in 

the  first  bankruptcy  (6),  but,  apparently,  if  the  business  had  been 

carried  on  with  the  knowledge  and  consent  of  the  trustee  the 

a*  to  indemnity  result  would  have  been  different  (c).     In  cases  where  the  trustee 

of  insolvent  and  v  ' 

third  parties,  q^^  j^  j^  intervened  neither  the  insolvent  nor  third  persons 
dealing  with  him  can  claim  an  indemnity  (d).  If  the  trustee 
gives  his  sanction  to  the  debtor  the  latter  becomes  his  agent  and 
has  a  right  to  an  indemnity  (e). 

Effuestration  ^  debtor  can  give  a  good  title  to  after  acquired  property  by 
o?aftwacq^5ed  assignment  if  the  property  can  be  ascertained,  and  therefore  free 
property.  from  the  objection  of  vagueness,  as  an  assignment  for  valuable 

consideration  of  all  moneys  under  a  will  (/),  and  an  assignment 
of  future  book  debts,  though  not  limited  to  book  debts  in  any 
particular  business  will  pass  the  equitable  interest  in  book  debts 
incurred  after  the  assignment  whether  in  the  business  carried  on 
by  the  mortgagor  at  the  time  of  the  assignment,  or  in  any  other 
business,  and  the  trustee  in  insolvency  cannot  recover  from  the 
mortgagee,  for  money  had  and  received,as  after-acquired  property, 
debts  incurred  before,  but  paid  to  him  after  the  bankruptcy  (g). 
Registration  of  the  assignment  is  required  by  the  Book  Debts  Act 
1896.  The  assignment  of  the  future  receipts  of  a  business  though 
made  for  value  is  however  inoperative  against  the  trustee  as  regards 
the  receipts  accruing  after  the  sequestration  (h).  Similarly  so  is 
the  equitable  assignment  of  future  payments  under  a  contract  as  to 
such  payments  as  may  become  due  after  sequestration  (i),  and 
an  assignment  in  a  bill  of  sale  of  future  acquired  chattels  though 

(a)  In  re  New   Land  Development  (d)    Re  Clark,  ex  parte  Kearley,   6 
Association  and  Gray,  (1892)  2  Ch.  138.         Morrell,  42. 

Vide  also  judgment  in  In  re  Clayton's  (e)  Ibid. 

and  Beaumont* s  contract,  ante,  (/)  In  re  Clarke,  Coombe  v.  Carter 9 

(b)  In  re  Clark,  ex  parte  Beardmore,        36  CD.,  348  and  352. 

(1894)  2  Q.B.,  393,  following  Ex  parte  (g)  Tailby  v.  The  Official  Receiver,  13 

Ford,  in  re  Caughey,  1  CD.,  521  ;  and  App.  Cas.,  523. 

explaining  and  distinguishing  Cohen  v.  (h)  Ex  'parte  Nichols,  in  re  Jones,  22 

Mitchell,  ante.  CD.,  782. 

(c)  Ibid,  at  p.  404.  (•)  WUtnot  v.  Alton  (1897),  1  Q.B.,  17. 
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absolute  in  form  is  merely  a  contract  to  assign  and  is  ineffectual    chap.  v. 
against  the  trustee  as  to  chattels  acquired  after  sequestration  (k). 

An  uncertificated  insolvent  can  sue  and  maintain  an  action  2E3!«  JS?"1 
on  a  contract  for  services  rendered  after  sequestration  where 8eque8trat  on- 
the  trustee  does  not  interfere,  as  in  respect  to  the  same  he 
is  the  agent  of  the  trustee  and  contracts  for  his  benefit.  The 
rule  applies  to  him,  as  in  other  cases  of  principal  and  agent, 
he  may  sue  without  naming  his  principal  unless  the  principal 
interferes.  It  does  not  in  such  a  case  lie  with  him  who  has  made 
the  contract  to  set  up  the  rights  of  a  third  person  (I),  and  follow- 
ing this  principle  an  uncertificated  insolvent  who  holds  a  miner's 
right  may  maintain  a  complaint  before  a  warden  for  trespass  on 
a  residence  area  and  his  trustee  is  not  a  necessary  party  to  such 
proceeding  (m). 

S.  75,  Act  of  1890,  taken  literally  is  inconsistent  with  the  Jne^n^th 
insolvent  acquiring  property.  The  section  runs: — u  All  war-  ^SSS&JS!!! 
"  rants  of  attorney  and  cognovits  actionem  alienations,  transfers, 
"ffifte,  surrenders  deliveries,  bills  of  sale,  mortgages  or  pledges 
"  of  any  property  made  by  an  insolvent  after  sequestration  and 
u  before  he  shall  have  obtained  his  certificate  shall  be  and  are 
"  hereby  declared  to  be  fraudulent  and  absolutely  void."  On  the 
construction  of  this  section  it  has  been  held  to  mean  that  the 
transactions  referred  to  are  void  "as  against  the  assignee  or 
"  trustee  "  (n).  The  71st,  72nd  and  73rd  sections,  it  was  explained, 
all  relate  to  transactions  prior  to  sequestration,  while  the  75th 
relates  to  subsequent  alienations.  "As  against  the  assignee  or 
"  trustee  "  is  as  much  as  to  say  "  in  the  event  of  sequestration." 
The  transactions  impeached  by  the  first  mentioned  three  sections 
are  only  avoided  in  that  event,  and  in  that  event  the  property* 
the  subject  of  the  transaction  is  vested  by  s.  59,  Act  of  1890,  in 
the  assignee  and  subsequently  in  the  trustees  on  their  election. 
In  a.  75  there  was  no  necessity  to  add  "  in  the  event  of  sequestra- 
a  tion,"  for  it  supposed  the  order  of  sequestration  to  have  been 
already  made  (o). 

Debts  due  to  the  insolvent  pass  to  the  trustee  (p).  Debte- 

(t)  Vide  Collytr  v.  Isaacs,  19  CD.,  Co.,  8  V.L.R.  (M.),  5. 

342.  (n)  Sartoriv.  Laby,  9  V.L.R.  (L), 

(0  Madden  v.  Hethtrington,  3  V.R.  329. 

(Lu),  68.  (o)  Ibid. 

(m)  Fancy  v.  North  Hurd*field  United  (p)  Ss.  4  and  70,  Act  of  1890. 
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CflAP.  V. 

Choses  in  action 
and  claims  on 
breach  of 
contract. 


Loans  by  wife 
to  husband. 


Goods  on  time 
payment. 


Books  of 
insolvent  not 
subject  to  lien. 


Bight  of  trustee 
to  post  letters. 


Choses  in  action  with  the  exception  of  those  referred  to  in 
Part  3  of  this  division  of  this  chapter,  post,  and  all  claims  founded 
on  breach  of  contract  pass  to  the  trustee  (g),  but  with  equitable 
choses  in  action,  the  trustee  must  in  order  to  gain  priority  over 
other  assignees,  and  to  complete  his  title  give  notice  of  the  insol- 
vency to  the  legal  holder  of  the  fund  (r). 

Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her 
to  her  husband  for  the  purpose  of  any  trade  or  business  carried 
on  by  him  or  otherwise  are  treated  as  assets  of  her  husbands 
estate  in  case  of  his  insolvency  (s).  The  wife  can  prove  however 
as  a  creditor  for  the  amount  or  value  of  such  money  or  other 
estate  (t).  If  the  money  or  other  estate  is  not  entrusted  to  the 
husband  for  the  purposes  of  trade  or  business  the  section  does 
not  apply  (u).  Neither  a  gift  of  any  property  by  a  husband  to 
his  wife  remaining  in  the  reputed  ownership  of  the  husband,  nor 
any  deposit  or  other  investment  of  moneys  made  by  or  in  the 
name  of  the  wife  in  fraud  of  his  creditors  has  by  the  Married 
Women's  Property  Act  1890  any  validity  against  the  husband's 
creditors  (v). 

The  property  in  goods  hired  on  time  payment  does  not  pass 
to  the  hirer  until  the  full  purchase  money  is  paid.  The  hirer 
however  has  an  interest  in  the  goods  when  they  have  been  hired 
for  a  term  which  the  sheriff  might  sell  under  an  execution  (w). 
Such  an  interest  would  accordingly  pass  to  the  trustee. 

The  trustee  is  entitled  to  the  books  of  the  insolvent,  and  no 
person  as  against  the  trustee  can  withhold  possession  of  the 
books  of  account  or  any  papers  or  documents  relating  to  the 
accounts  of  the  insolvent  or  to  claim  any  lien  thereon  (x).  If 
there  is  reason  to  believe  that  the  insolvent  has  been  guilty  of 
fraud  or  concealment  of  property  or  has  absconded,  a  judge  of 
the  Court  may  order  that  for  a  period  of  three  months  from  the 


{q)  Vide  Vail  v.  Oilmour,  11  V.L.R., 
at  p.  384. 

(r)  Vide  Stuart  v.  Cockerell,  L.R., 
8  Eq.,  607  ;  Re  Russell's  Trusts,  L.R.  15 
Eq.,  26  ;  Palmer  v.  Locke,  18  CD., 
381 ;  Johnstone  v.  Cox,  16  CD.,  571. 

(«)  Married  Women's  Property  Act 
1890,  s.  6. 

(0  Ibid. 

(«)  Mackintosh  v.  Pogose,  2  Manson, 
27,  following  ex  parte  Tidstoell,  56 
L.J.  Q.B.,  548.  A  contrary  opinion 
was  expressed  in  Alexander  v.  Barn- 


hill,  21  L.R.,  Ir.,511. 

{v)  Married  Women's  Property  Act 
1890,  s.  13.  Vide  also  Bernicko  v. 
Walker,  19  A.L.T.,88  ;  3  A.L.R.,242; 
and  as  to  savingB  made  by  a  wife  oat  of 
a  weekly  allowance  made  her  by  her 
husband.  Derion  v.  Roberts,  11  A.L.T., 
168;  Smith  v.  Smith,  3  V.L.R.  (E.),  2. 

(to)  Dran  ▼.  Whittaker,  1  C.  &  P., 
347;  vide  also  Wylie  v.  Nisbet,  21 
V.L.R.,  7  ;  17  A.L.T.,  13. 

(x)  S.  98,  Act  of  1890 ;  r.  453. 
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*  ..   * 

date  of  the  order  of  sequestration  all  post  letters  directed  or  chap.  v. 
addressed  to  an  insolvent  be  re-directed,  re-addressed,  sent  or 
delivered  by  the  Postmaster-General  or  the  officers  acting  under 
him  to  the  judge  by  whom  such  order  is  made ;  and  upon  notice 
by  transmission  of  an  office  copy  of  any  such  order  to  the  Post- 
master-General or  the  officers  acting  under  him  of  the  making  of 
such  order  the  Postmaster-General  or  such  officers  as  aforesaid  in 
Victoria  may  re-address,  re-direct,  send  or  deliver  all  such  poet 
letters  to  the  said  judge,  who  may  deal  with  the  same  as  he 
thinks  proper ;  and  a  judge  may  upon  any  application  to  be  made 
for  that  purpose  renew  any  such  order  for  a  like  or  for  any  other 
less  period  as  often  as  may  be  necessary  (y).  The  order  is  in  Form  of  opder* 
form  120,  Appendix,  post. 


and 
paper. 


On  the  insolvency  of  a  licensed  vendor  of  stamps  it  is  lawful  fUJSpJd 
for  the  Minister  or  any  distributor  of  stamps  duly  authorised 
to  allow  to  the  trustee  the  value  of  the  stamps,  stamped 
vellum,  parchment  or  paper  in  the  possession  of  the  insolvent  at 
the  time  of  his  insolvency,  less  the  amount  of  percentage  allowed 
by  law  on  the  purchase  by  the  insolvent  (z).  The  trustee  must 
bring  in  the  stamps,  stamped  vellum,  parchment  or  paper  within 
three  calendar  months  after  the  insolvency,  and  must  prove  to 
the  satisfaction  of  the  person  stated,  as  the  case  may  be,  (1)  that 
the  same  were  actually  in  the  possession  of  the  insolvent,  and  (2) 
that  such  property  was  purchased  or  procured  by  the  licensed 
person  from  some  such  distributor  of  stamps  or  persons  licensed 
to  deal  in  stamps  (a). 

Class  I.  (b). 

Conveyances,  &c,  of  Property  which  are  Acta  of  Insolvency. 

Every  conveyance,  assignment,  gift,  delivery  or  transfer  of  any  Co?v^nces  ta 
property  which  would  under  the  Acts  be  deemed  to  be  an  act  of  JSgoi     are 
insolvency  is  absolutely  void  against  the  assignee  or  trustee,  but  I^iSSuiISS 
in  the  case  of  a  conveyance  or  assignment  of  all  the  debtor's  pro-  bSSStX11*8  ,or 
perty  for  the  benefit  of  all  his  creditors  all  dealings  with  such  £^teote& 
property  and  all  acts  and  things  bond  fide  made  or  done  by  the 
trustee   of  such  conveyance  or  assignment  are  valid  and  not 

(y)  S.  104,  Act  of  1890.  (a)  Ibid, 

(z)  Stamps  Act  1890,  8.  22. 
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affected  by  the  sequestration  unless  the  trustee  had  before  or  at 
the  time  of  any  such  dealings,  acts  or  things,  notice  that  pro- 
ceedings had  been,  or  were  about  to  be  taken,  to  sequestrate  the 
estate  of  the  debtor  (6). 

Transactions  pertaining  to  this  class  of  property  are  dealt  with 
in  Chapter  IV.,  ante,  under  "  Acts  of  insolvency  "  (Acts  1  and  2), 
and  also  in  this  Chapter,  post,  "  Fraudulent  Preferences." 


Voluntary 
settlements. 


CUl88  I.   (c). 

Voluntary  and  Fraudulent  Settlements  of  Property. 

Any  settlement  of  property  (c)  not  being  a  settlement  made 
before  and  in  consideration  of  marriage  or  bond  fide  in  pursuance 
of  an  ante-nuptial  contract,  or  made  in  favor  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  consideration  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  of 
property,  which  has  accrued  to  the  settlor  after  marriage  in  right 
of  his  wife,  is,  if  the  settlor  becomes  insolvent  within  two  years 
after  the  date  of  such  settlement,  void  as  against  the  assignee  or 
trustee,  and  is,  if  the  settlor  becomes  insolvent  at  any  subsequent 
time  within  five  years  after  the  date  of  such  settlement,  unless 
the  parties  claiming  under  such  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  such 
settlement,  void  against  the  assignee  or  trustee.  Any  covenant 
or  contract  made  in  consideration  of  marriage,  for  the  future 
settlement  upon  or  for  his  wife  or  children,  of  any  money  or 
property  wherein  he  had  not,  at  the  date  of  his  marriage,  any 
estate  or  interest,  whether  vested  or  contingent  in  possession  or 
remainder  and  not  being  money  or  property  of  or  in  right  of  his 
wife,  is,  upon  his  becoming  insolvent  before  such  property  or 
money  has  been  actually  transferred  or  paid  pursuant  to  such 


(6)  S.  71,  Act  of  1890 ;  s.  1,  Act  of 
1897.  An  assignment  to  trustees  for 
the  benefit  of  creditors  may  cease  to  be 
an  available  act  of  insolvency  owing  to 
the  expiration  of  six  months  from  its 
execution  and  yet  not  cease  to  be  an 
assignment  specified  in  this  section. 
Such  a  deed  is  included  in  the  section 
without  reservation,  and  is,  therefore, 
void  against  the  assignee  or  trustee. 
Per  Noel,  /.,  In  re  Finney,  1  A.L.T., 


187 ;  sed  vide  Ex  parte  Games,  in  re 
Bamford,  12  Ch.  D.,  314. 

(c)  As  to  meaning  of  property  see  a. 
4,  Act  of  1890.  Damages  recovered 
under  s.  94,  Marriage  A  ct  1890,  are  en- 
tirely under  the  control  of  the  Supreme 
Court,  and  a  settlement  of  such  is  not 
a  settlement  of  property  within  the 
meaning  of  the  term  as  used  above; 
vide  In  re  Stephenson,  ex  parte  Brown, 
(1897)  1  Q.B.,  638  ;  4  Manson,  13. 
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contract   or   covenant,    void    against   his   assignee   or    trustee    chap.  v. 
appointed  under  the  Acts.    "  Settlement,"  for  the  purposes  of  the 
section,  includes  any  conveyance  or  transfer  of  property  (d). 

This  provision  deals  with  voluntary  settlements  which  become  classes  of  settie- 

.  ments  void. 

void  against  the  assignee  or  trustee  in  the  event  of  the  settlor 
becoming  insolvent — Firstly,  within  two  years  of  the  date  of  the  . 
settlement;  secondly  within  five  years  of  the  date  of  the  settle- 
ment ;  and  it  also  deals  thirdly \  with  covenants  or  contracts  made 
in  consideration  of  marriage  for  the  future  settlement  of  any 
money  or  property  as  set  out  in  the  section. 

Firstly. — As  to  the  settlements  first  referred  to  the  enactment  ^^n'two8 
is  without  proviso,  and  though  the  settlement  be  perfectly  fair  ^^fration. 
and  honest  and  in  no  sense  a  fraud  upon  anybody,  and  though 
the  settlor  be  perfectly  honest  and  the  settlee  has  given  a  meri- 
torious but  not  a  valuable  consideration,  insolvency  of  the  settlor 
ensuing  within  two  years  of  the  date  of  the  settlement  renders  it 
void  against  the  assignee  or  trustee  (e).  A  person  held  property 
in  trust  under  a  dummying  agreement,  illegal  within  the  meaning 
of  sec.  43  of  the  Land  Act  1890,  and  the  trust  being  void,  the 
property  became  his  own,and  having  transferred  it  away  within  the 
prohibited  time  of  his  insolvency  for  a  fictitious  consideration, 
the  transfer  was  held  void(/).  The  proceeds  of  any  property 
comprised  in  a  voided  settlement  can  be  followed  so  long  as  they 
can  be  earmarked  (g).  A  deed  of  assignment  for  the  benefit  of 
creditors  is  not  within  the  section  nor  of  the  meaning  of  the 
word  "  settlement "  as  used  in  the  section  (h)}  and  it  has  been  held 
that  a  gift  of  money  to  a  son  to  enable  him  to  commence  business 
on  his  own  account  is  not  a  settlement  of  property  within  the 
meaning  of  the  section  (i),  the  gift  being  of  money  to  be  expended 
at  once  takes  it  out  of  the  section  (&).  The  application  of  the 
section  depends  upon  the  intention  of  the  "  donor  "  at  all  events 
to  this  extent,  that  the  section  does  not  apply  to  cases  where  the 
circumstances  of  the  gift  made  it  manifest,  that  the  subject  matter 
of  the  gift  was  not  intended  to  be  preserved  by  the  "  donee  "  as 

(d)  S.  72,  Act  of  1890 ;  s.  1,  Act  of  294. 

1897— compare  32  &  33  Vict.  c.  71,  8.  {g)  Ualfey  v.  Tait,   1  V.L.R.  (E.), 

91 ;  5  Vict.  No.  17,  s.  7  ;  28  Vict.  No.  8. 

273,  as.  29,  30.  (h)  Davey  v.  Danby,  13  V.L.R.,  957. 

it)  Cohen  v.  Lintz,  10  V.L.R.  (E.),  (*)  In  re  Player,  ex  parte* Harvey, 

149.  15  Q.B.D.,  682. 

(/)  Davidson  v.  Bxelt,  19  V.L.R.,  (*)  Per  Cave,  /.,  ibid. 
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CHAP.  v.  would  be  clear  in  the  case  of  a  gift  of  money  to  a  son  to  advance 
him  in  business  or  to  a  son  for  his  maintenance,  on  the  other  hand 
where  the  purpose  of  the  transaction  is  the  preservation  of  the 
thing  for  the  enjoyment  of  another  person  the  end  and  purpose  of 
it  must  be  a  settlement  that  is  a  disposition  of  property  to  be  held 
for  the  enjoyment  of  some  other  person  (1),  and  therefore  a  gift  of 
diamonds  given  by  a  bankrupt  to  his  wife  within  two  years  of 
his  bankruptcy  is  within  the  section  and  void  as  it  must  be  taken 
that  the  settlor  contemplated  the  retention  by  the  settlee  of  the 
gift  settled  (m).  Where  the  settlor  reserved  the  equity  of  mort- 
gaged land  to  his  wife,  the  land  having  been  purchased  with 
moneys  said  to  be  hers,  but  which  in  fact  were  derived  from 
boarders,  from  savings  out  of  the  weekly  money  for  house  expenses 
allowed  to  her  by  the  husband,  and  from  moneys  handed  to  her 
by  relatives,  those  in  the  latter  case  being  trivial  and  indistinctly 
proved,  the  transaction  was  held  to  be  voluntary  and  void  under 
this  section,  the  moneys  referred  to  not  being  regarded  as  the 
wife's  "separate  estate"  (n). 

5dthfnnft?eyears      Secondly. — Settlements  become  void  against  the  assignee  or 
of  sequestration.  £rusfcee  jf  ^e  settlor  becomes  insolvent  within  five  years  after  the 

date  of  the  settlement  unless  the  parties  claiming  under  such 
settlement  can  prove  that  the  settlor  was  at  tlie  time  of  making 
the  settlement  able  to  pay  all  his  debts  without  the  aid  of  flu 
property  comprised  in  the  settlement.  In  this  instance  a 
heavy  burden  is  cast  upon  the  persons  interested  under  the 
settlement  to  show  that  the  settlor  was  at  the  date  of  its  execu- 
tion able  to  pay  his  debts  without  recourse  to  the  settled 
property  (o).  It  is  essential  that  the  settlor  should  be  able  to 
pay  his  debts  in  the  way  he  is  proposing  to  pay  them,  i.e.,  in  the 
ordinary  course  of  his  business  if  he  is  proposing  to  continue 
it  (p).  The  value  of  the  implements  of  the  settlor's  trade  and  of 
the  good- will  of  his  business  is  not,  if  he  intended  to  continue  his 
business,  to  be  taken  into  account,  and  apparently  it  is  otherwise 
if  he  is  retiring  from  the  business  {p). 


Meaning  of 
'•  void." 


The   word  "  void "  has   been   held   to   mean  "  voidable,"  and 


(/)  In  re  Vansittart,  ex  parte  Brown, 
(1893)  1  Q.B.,  181. 
(m)  Ibid. 

(n)  Smith  v.  Smith,  3  V.L.R.  (E.),  2. 
(o)  Ex  parte  Russdl,  in  re  Butter- 


loorth,  19  Ch.  Diw,  at  p.  599 ;  vide  also 
Ex  parte  ffuxtable,    re  Connibeer,   2 
CD.,   54;    Be   Lotcndes,   18    Q.B.D., 
677. 
(/))  Ex  parte  Bua&ell,  ante,  p.  601. 


PROPERTY    DIVISIBLE    AMONGST    CREDITORS.  223 

consequently  anyone  who  claims  under  a  settlement  affected  by     chap.  t. 
this  section  as  a  purchaser  for  valuable  consideration  without  ritieottxmd 
notice  has  a  good  title  as  against  the  trustee  (q).    As  between  ^thou™not»oe. 
parties  it  was  held  where  the  husband,  who  subsequently  became 
insolvent,  assigned  to  his  wife  property  by  an  assignment  which 
was  subsequently  held  void,  that  the  legal  effect  of  the  declaration 
that  the  deed  was  void  was  to  avoid  it  altogether  and  to  place 
the  husband  and  wife  as  regarded  the  insolvency  of  the  former 
as  from  the  date  of  the  deed  and  in  respect  of  the  property 
mentioned  in  it  in  the  same  position  as  if  the  deed  had  never 
been  executed  (r),  and  that  acts  done  bond  fide  by  a  party  and 
in  intended  performance  of  a  contract  on  an  executory  considera- 
tion are  not  necessarily  avoided  by  the  subsequent  setting  aside 
or  rescission  of  the  contract  (#). 

When  the  settlement  has  been  set  aside  as  "  void  as  against 
"  the  trustee  "  he  cannot  stand  in  the  place  of  the  beneficiaries 
under  the  avoided  settlement,  nor  has  he  on  behalf  of  the  un- 
secured creditors  any  priority  over  mortgagees  and  incumbrancers 
subsequent  to  the  settlement  (t).  Neither  can  the  trustee  defeat 
a  prior  title  to  the  settled  property,  such  as  the  paramount  juris- 
diction of  the  Court  in  lunacy,  where  the  settlor  has  between 
the  dates  of  the  settlement  and  the  adjudication  been  found 
lunatic  (u).  Though  the  section  does  not  include  any  proviso  for 
the  protection  of  a  purchaser  in  good  faith  and  valuable  con- 
sideration from  a  beneficiary  under  the  settlement,  it  is  only 
intended  to  bind  those  who  claim  under  the  settlement,  and  does 
not  bind  those  who  have  purchased  in  good  faith  and  for  valuable 
consideration  from  such  donees  (v).  The  section  belongs  to  a 
class  of  legislation  in  favour  of  creditors,  and  so  far  as  the  earlier 
English  Bankruptcy  Acts  are  concerned  it  has  been  held  that  where 
valuable  consideration  has  been  given  subsequent  to  the  date  of  the 
settlement,  such  consideration  enures  to  prevent  the  transaction 
being  considered  a  voluntary  settlement  so  as  injuriously  to  affect 
the  position  of  persons  who  have  given  valuable  consideration  (w). 

{q)  In  re   Brail,   ex   parte  Norton,  Co.,  (1895)  1  Ch.,  176;  vide  also  In  re 

(1893)  2  Q.B.,   p.  381.     In  re  Carter  Cross,  ex  parte  Payne,  11  CD.,  539. 

and  Kenderdines  contract,  4  Manaon,  («)  In  re  Farnham,  (1895)  2  Ch.,  799. 

34.  (v)  In  re  Vansittart,  ex  parte  Brown, 

(r)  In  re  Orr,  15  V.L.R.,  590.  (1893)  2  Q.B.,  377. 

(*)  Ibid.  («?)  Ibid. 

(t)  SanguintUi  v.  Stuckey's  Banking 
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CHAP.  v.    Settlements  of  the  kind  do  not  come  within  the  definition  of  "acts 


"  of  insolvency,"  and  to  do  so  they  must  either  be  as  well  fraudulent 
preferences  within  the  statutory  period  or  have  the  character  of 
transactions  under  s.  37,  sub-s.  (ii.),  Act  of  1890. 

SmSction8d  ^e  settlements  specifically  exempted  from  the  operation  of 
the  section  are — (1)  Those  made  before  and  in  consideration  of 
marriage.  (2)  Those  made  bond  fide  in  pursuance  of  an' ante- 
nuptial contract.    (3)  Those  made  in  favour  of  a  purchaser  or 

« 

incumbrancer  in  good  faith  and  for  valuable  consideration.    (4) 

Those  made  on  or   for  the  wife  or  children  of  the  settlor  of 

property  which  has  accrued  to  the  settlor  after  marriage  in  the 

Astothoeemnde  right  of  his  wife.    As  to  the  exception  of  settlements  made  before 

in  consideration 

of  marriage.       and  in  consideration  of  marriage,  the  same  applies  only  to  a  settle- 
ment of  property  of  which  the  settlor  is  then  possessed,  or  of 
some  estate  or  interest  of  the  settlor,  present  or  future,  vested  or 
contingent,  in  property  then  existing,  and  does  not  apply  to  a 
settlement  by  anticipation  of  property  which  may  or  may  not 
come  into  existence  at  some  future  time  (x).     And  where  the 
settlement  in  consideration  of  marriage  contained  a  covenant  by 
the  settlor  (the  husband)  that  if  at  any  time  while  any  chattels 
should  remain  subject  to  the  settlement  any  chattels  belonging  to 
him  of  a  kind  similar  to  those  intended  to  be  settled  should  be 
brought  into,  upon  or  about  the  premises  or  any  other  premises 
in  or  to  which  the  chattels  then  remaining  subject  to  the  settle- 
ment should  be  and  be  used  in  or  upon  the  premises  with  the 
settled  chattels  or  any  of  them,  then  so  often  as  the  same  should 
happen  the  chattels  so  brought  upon  or  about  the  premises  should 
be  deemed  to  be  vested  in  and  should  thenceforth  become  the 
property  of  the  trustee  under  it  upon  the  same  trusts  as  were 
declared  concerning  the  chattels  assigned  by  the  settlement,  it 
was  held  that  the  effect  of  such  a  covenant  was  that  the  trustee 
under  the  settlement  acquired  the  legal  property  to  the  chattels 
as  soon  as  they  were  brought  upon  the  premises,  but  as  it  was 
entirely  optional  with  the  settlor  whether  they  should  be  settled 
or  not,  he  being  under  no  obligation  to  bring  them  upon  the 
specified  premises  his  doing  so  was  purely  voluntary,  and  being 
within  two  years  of  the  settlor's  insolvency,  the  trustee  in  insol- 

{x)  Franklyn  v.  Danby,  12  V.L.R.,  at  p.  876. 
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vency  was  declared  to  be  entitled  to  the  funds  arising  from  the    CHAP.  v. 
sale  of  the  chattels  (y). 

A  marriage  which  is  bond  fide  and  real  although  the  settlor  is 
in  very  straightened  circumstances  and  that  is  known  to  his 
wife  is  a  good  consideration  for  the  purchase  of  property  settled 
on  the  wife  in  defiance  of  the  settlor's  creditors  (0).  Though  the 
settlor  is  guilty  of  fraud  that  will  not  prevail  against  his  wife 
(the  settlee)  unless  she  was  shown  to  be  connected  with  it.  The 
burden  of  proving  that  the  wife  was  a  party  to  the  fraud  is  upon 
those  who  impugn  a  settlement  of  this  kind,  but  where  all  the 
facts  concerning  the  settlement  are  within  the  knowledge  of  the 
settlor  and  settlee  and  not  within  the  knowledge  of  the  creditors 
a  very  slight  degree  of  evidence  will  be  sufficient  to  shift  the 
burden  (a).  Notwithstanding  the  consideration  of  marriage  a 
settlement  executed  in  anticipation  of  the  possible  result  of 
litigation  may  be  as  fraudulent  as  if  after  the  result  is  known, 
as  where  a  settlement  was  made  pending  a  suit  in  which  a  decree 
was  subsequently  obtained  against  the  settlor  was  held,  from  the 
circumstances,  to  be  void  (6). 

The  next  exception,  settlements  made  bond  fide  in  pursuance  A8]°  Jhes* 

*  7  J  £  made  bond  fide 

of  an  ante-nuptial  contractus  not  contained  in  the  section  of  the  ^  antenuptial 
English  Act  from  which  the  section  was  adopted,  32  &  33  Vict. contract' 
c  71,  s.  91. 

The  third  exception  comprises  settlements  made  in  favour  of  ££  ^ft"** 
purchasers  or  incumbrancers  in  good  faith,  and  for  valuable  con-  Pn^mbiScere 
sideration.     In  this  instance  also  it  is  not  necessary  that  both  for  valuable  *" 

_  consideration. 

parties  to  the  transaction  should  act  in  good  faith — it  is  sufficient 
if  there  be  good  faith  on  the  part  of  the  purchaser  (c).      The  "^JSjjJJ^ 
meaning  of  the  words  "  a  purchaser  or  incumbrancer  in  good  Sg^fSJhand 
"  faith  and  for  valuable  consideration  "  is  a  person  who  has  for  concretion. 
valuable    consideration  acquired    property   affected   with  some 
infirmity,  without  notice  of  the  existence  of  such  infirmity  (d). 


(y)  Frankiyn  v.  Danby,  12  V.L.R., 
863. 

(:)  Michael  v.  Thompson,  20  V.L.R., 
«8;  16  A.L.T.,  124. 

(a)  Ibid. 

(b)  In  re  Solomon,  1  VV.W.  &  a'B. 
(L),  45. 

(c)  Mackintosh  v.  Pogote,  (1895)  1 
Ch.  505. 

(d)  Ibid,  at  p.  510 ;  and  as  to  circum- 
stance* creating  a  purchaser  for  valu- 


able consideration  vidt  Hance  v.  Hard- 
ing, 20  Q.B.D.,  732,  discussing  Ex 
parte  Hillman,  in  re  Pumfrty,  10  CD., 
622  ;  and  vide  Bloomfield  v.  Rummage, 
3  A.L.R.,  248;  19  A.L.T.,  115,  in 
which  it  was  held  that  a  verbal  promise 
made  by  a  son  to  maintain  his  parents 
for  the  rest  of  their  lives  was  a  suffi- 
cient consideration  to  take  the  transfer 
out  of  the  operation  of  the  section. 


15 
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CHAP.  v.     As  to  the  words  "  good  faith  "  and  "  valuable  consideration  "  see 
post  as  to  fraudulent  preferences  of  property. 


Onus  of  proof  as 
to  valuable 
consideration. 


Parol  evidence 
admissible. 


Meaning  of 
"purchaser." 


The  proof  that  valuable  consideration  was  given  lies  upon  the 
person  claiming  under  the  settlement  (e). 

Parol  evidence  is  admissible  to  show  whether  the  settlement  is 
made  for  valuable  consideration  or  not  and  thus,  though  it  appear 
voluntary  in  form,  it  may  be  shown  to  have  been  made  for  valu- 
able consideration  (f). 

As  the  Act  is  a  special  code  of  law  relating  to  bankruptcy  as  a 
general  rule  for  commercial  men,  it  must  be  expected  to  use 
words  in  it  in  the  sense  in  which  commercial  men  use  them ; 
therefore  the  word  "  purchaser  "  means  a  "  buyer"  in  the  ordinary 
commercial  sense,  not  a  purchaser  in  the  legal  sense  of  the 
term  (g).  The  above  interpretation  of  the  term  "  purchaser  "  has 
since  been  indicated  to  mean  that  the  word  "  purchaser  "  must 
not  be  treated  as  a  conveyancing  term,  but  must  be  considered  as 
applying  to  cases  where  there  is  a  quid  pro  quo,  and  that  in 
order  to  make  a  purchaser  within  the  section  there  must  be 
valuable  consideration  given  (h).  A  consideration  therefore  that 
would  support  a  transaction  under  27  Eliz.  c.  4  as  an  assignment 
of  leasehold,  the  assignee  becoming  liable  to  pay  the  rents  and 
perform  the  covenants  of  the  lease,  and  being  therefore  in  the 
legal  sense  a  purchaser,  will  not  support  a  transaction  under  this 
section  (i). 


As  to  settle- 
ments made  of 
property 
accrued  in 


The  fourth  exception  stated  by  the  section  is  a  settlement 
made  on  or  for  the  wife  or  children  of  the  settlor  of  property 
rig  t  o  wi  e.      which  has  accrued  to  the  settlor  after  marriage  in  right  of  his 
wife. 


Contracts  and 
covenants. 


Thirdly. — Contracts  and  covenants.  The  third  matter  dealt 
with  by  the  section  is  that  any  contract  made  in  consideration  of 
marriage  for  the  future  settlement  upon  or  for  the  wife  or 
children  of  the  settlor  of  any  money  or  property  wherein  the 
settlor  had  not  at  the  date  of  his  marriage  any  estate  or  interest, 


(e)  Gray  v.  Faram,  5  V.L.R.  (E.), 
270. 

(/)  Bayepoole  v.  Collins,  L.R.,  6  Ch. 
228  ;  Bloomfieldr.  Rummage,  3  A.L.R., 
248  ;  19  A.L.T.,  115. 

{g)  Ex  parte  Hillman,  in  re  Pum/rey, 


10  CD.,  622. 

(h)  Hance  v.  Harding,  20  Q.B.D.. 
732. 

(t)  Vide  Ex  parte  Hillman^  in  rt 
Pumfrey,  ante,  explaining  Price  v. 
Jenkins,  5  Ch.  D.,  619. 
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whether  vested  or  contingent  in  possession  or  remainder  and  not    CHAP.  V. 
being  money  or  property  of  or  in  the  right  of  his  wife  upon  his 
becoming  insolvent  before  such  property  or  money  has  been 
actually  transferred    or    paid   pursuant    to    such    contract    or 
covenant,  becomes  void  against  his  assignee  or  trustee. 

As  well  as  the  property  excepted  by  and  as  set  out  in  this 
portion  of  the  section  the  same  has  been  held  not  to  apply  to  a 
common  covenant  to  pay  a  sum  of  money  to  trustees  of  a 
marriage  settlement,  that  is  a  covenant  for  the  payment  of  a  sum 
of  money  not  specifically  earmarked,  and  that  therefore  where 
the  settlor  covenanted  that  he  during  his  life  or  his  representa- 
tives within  twelve  months  after  his  death,  would  pay  a  certain 
sum  to  the  trustees  of  the  settlement,  to  be  held  by  them  on  the 
trusts  of  the  settlement,  and  the  settlor  subsequently  became 
bankrupt,  the  trustees  were  entitled  to  prove  against  the 
estate  (k). 

Fourthly.—1'  Settlement "  for  the  purposes  of  this  section  in- J^"^t,,in 
eludes  any  conveyance  or  transfer  of  property.  The  original the  8€Ctlon- 
Statute  in  respect  to  this  section  is  1  Jac.  I.,  c.  15,  s.  5.  The  word 
"  settlement "  did  not  appear  there  however,  but  was  introduced 
for  the  first  time  in  the  English  Act  of  1869  (I).  It  has  been 
stated  that  perhaps  the  object  of  the  change  was  on  the  one  hand 
to  indicate  that  the  section  was  not  intended  to  apply  to  transfers 
of  property  which  from  the  nature  and  circumstances  of  the 
transfer  showed  that  the  "  donor "  did  not  contemplate  the  pre- 
servation of  the  actual  subject  matter  of  transfer  by  the  trans- 
ferree,  and  on  the  other  hand  to  indicate  that  the  section  did 
apply  to  the  transfer  even  of  a  sum  of  money  when  the  intention 
was  manifest  that  the  money  should  be  preserved  either  in  its 
original  form  or  in  some  other  form  of  investment  (m).  The  same 
authority  adds  it  is  difficult  to  account  for  the  use  of  the  word 
settlement  in  substitution  for  the  words  previously  used,  "transfer 
41 or  conveyance,"  unless  it  was  intended  to  indicate  that  the  trans- 
action to  fall  within  the  Act  must  manifest  a  contemplation  by 
the  "donor"  of  the  permanency  of  the  subject  matter  of  the 

[k)  In  re  Knight,  ex  parte  Cooper,  2  (/)  32  and  33  Vict  c.  71,  8.  91.     In 

Morrell,   p.  223;  following  Ex  parte  re  Vansittart,  ex  parte  Brown,  (1893)  I 

Bi*hop,  re  Tonniei,  L.R.  8  Ch.  App.,  Q.B.,  p.  183. 

718.  {m)  Ibid. 
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where  deceased 
debtor's  estate 
sequestrated. 


Parties  to 
proceedings. 


transfer  as  the  property  of  the  transf erree  (n).  Another  authority 
says  (o)  one  must  look  at  the  whole  of  the  section  in  applying  the 
definition  and  consider  what  is  meant  by  "settlement"  Although 
"settlement"  for  the  purposes  of  the  section,  includes  any  con- 
veyance or  transfer  of  property  a  settlement  in  the  ordinary  sense 
of  the  word  is  intended ;  the  end  and  purpose  of  the  thing  must 
be  a  settlement  that  is  a  disposition  of  property  to  be  held  for 
the  enjoyment  of  some  other  person,  or  in  other  words  before  a 
transaction  can  be  regarded  as  a"  settlement "  there  must  be  a 
creation  of  some  beneficial  interest  in  some  one  in  whom  it  was 
not  before  (p).  In  holding  that  a  deed  of  assignment  for  the 
benefit  of  creditors  was  not  within  the  section  where  it  was  con- 
tended that  such  a  deed  came  within  the  literal  definition  of  the 
word  "  settlement "  given  at  the  end  of  the  section,  it  was  stated 
that  the  transaction  to  be  "  obnoxious  "  to  the  section  must  be  either 
a  settlement  as  ordinarily  understood  or  at  all  events  something 
of  an  analogous  nature  (q). 

As  to  settlements  in  respect  to  the  administration  of  a  deceased 
debtor's  sequestrated  estate,  vide  "Deceased  Persons'  Estates/" 
Chapter  IV.,  at  p.  94. 

The  assignee  or  trustee  of  the  estate  is  the  only  person  to 
take  proceedings  to  set  aside  a  settlement ;  it  cannot,  it  has  been 
held,  be  done  at  the  suit  of  a  creditor  on  behalf  of  all  the  credi- 
tors, although  the  official  representative  of  the  estate,  having 
declined  to  institute  the  proceedings,  is  made  a  defendant  (r)  ; 
but  where  the  trustee  refused  to  institute  proceedings,  and  the 
majority  of  the  creditors  were  opposed  to  litigation,  the  minority 
in  favour  of  proceedings  were  held  to  be  entitled  to  apply  to  the 
Court  for  leave  to  use  the  trustee's  name  on  giving  him  an 
indemnity  (s).  The  proceedings,  however,  should  be  for  the 
benefit  of  creditors  generally,  and  not  for  a  particular  creditor  (t). 
When  the  defendant  was  a  married  woman  it  was  held  that 
her  husband  was  not  a  necessary  party  (u).     The  depositions 


(n)  See  also  Flanagan  v.  Bladen,  17 
A.L.T.,  69;  1  A.L.R.,  62. 

(o)  In  re  Player,  ex  parte  Harvey, 
15  Q.B.D.,  682,  approved  of  in  Danby 
v.  Davey,  13  V.L.R.,  at  p.  965. 

{]>)  In  re  Wiseman,  17  A.L.T.,  251 ; 
Wintmcm  v.  The  Collector  of  Imposts,  21 
V.L.R.,  743. 

[q)    Davey    v.    Danby    13    V.L.R., 


at  p.  965. 

(r)  Douglas  v.  Mclntyre,  10  V.L.R. 
(E.),  249. 

(«)  Ex  parte  Ktardey,  in  re  Gtnese, 
17Q.B.D.,  1. 

(0  Ex  parte  Cooper,  in  re  Zucco,  10 
L.R.  Ch.,  510. 

(u)  Shieliv.  Drysdale,  6  V.L.R.  (K.), 
126. 


PROPERTY    DIVISIBLE    AMONGST   CREDITORS. 


229 


already  made  in  examinations  in  the  Insolvency  Court  by  a  chap.  y. 
defendant  are  admissible  in  evidence  in  proceedings  to  set  aside 
a  voluntary  settlement,  and  may  be  sufficient  to  establish  the 
plaintiffs  case.  The  whole  of  such  depositions  will  be  regarded 
as  in  evidence,  and  the  Court  will  attach  such  weight  to  the 
different  parts  as  it  considers  them  entitled  to  (v). 

The  section  differs  from  s.  47,  of  46  &  47  Vict.  c.  52,  inas-  Sriation-0,«h 

'  '  72,  Aot  of  1890, 

much  as  it  includes  the  additional  exception  of  settlements  made  vS^  c652*»  47 
bond  fide  in  pursuance  of  an  ante-nuptial  contract  and  the  limi- 
tation to  settlements  made  within  five  years  before  insolvency 
instead  of  within  ten  years,  and  does  not  include  the  additional 
burden  of  proof  on  parties  claiming  under  settlements  referred  to 
under  that  part  of  the  English  section  comprised  in  the  words 
"  that  the  interest  of  the  settlor  in  such  property  had  passed  to 
"  the  trustee  of  such  settlement  on  the  execution  thereof." 

Settlements  and  transactions  void  under  the  provisions  of  13  ^J^jjjjj'1"1 
Eliz.  c.  5  (10)  are  void  against  the  assignee  or  trustee  in  insolvency  ||n£er  18  Hl* 
as  representing  creditors  (x).  The  Statute  13  Eliz.  c.  5  has  always 
been  both  in  principle  and  practical  operation  quite  distinct  from 
and  independent  of  the  bankruptcy,  laws,  but  has  worked  con- 
curently  and  for  the  most  part  harmoniously  with  the  long  series 
of  Bankruptcy  Acts  which  have  succeeded  one  another  (y). 

With  the  exception  of  (a)  settlements  made  before  or  in  con-  Registration  of 

..  <•!•!•  settlement*  on 

sideration  of  marriage,  (b)  settlements  made  on  or  for  the  wife  or  wife  or  children. 

children  or  both  wife  and  children  of  the  settlor  of  property 

which  has  accrued  to  the  settlor  after  marriage  in  right  of  his 

wife,  every  settlement  of  property  on  or  for  the  wife  or  children 

or  both  wife  and  children  made  after  the  commencement  of  the 

Act  of  1897  is  in  case  of  the  insolvency  of  the  settlor  at  any  time 


(r)  Davey  v.  Bailey,  10  V.L.R.  (E.), 
'24a  See  also  Danby  v.  McDonald, 
Argus,  21et  July,  1880. 

(w)  Victorian  Statutes,  Vol.  VII. , 
pc  537. 

(x)  Ex  parte  Russell,  re  BtUtenoorth, 
19  CD.,  588 ;  Ex  parte  Chaplin,  re 
Sinclair,  26  CD.,  319  ;  Be  Ward,  14 
V.L.R.,  733. 

(y)  May  on  Fraudulent  and  Volun- 
tary Dispositions  of  Property,  2nd  ed., 
10.  The  following  Victorian  cases  deal 
with  the  subject  of  the  Statute : — 
Goodman  v.  Hughes,  1  W.  &  VV.  (E. ), 
202;  Shaw  v.  Salter,  2  W.W.  &  a'B. 
E.),  159  ;  Richmond  v.  Dick,  2  W.W. 


&  a'B.  (E.h  143;  YandeU  v.  Hector,  4 
W.W.  &  a'B.  (E.)%  1;  Toohey  v.  Steains, 
1  V.R.  (E.),  49 ;  In  re  Htaley,  2  V.R. 
(I.)»  34  ;  Dallimore  v.  Oriental  Bank,  5 
A.J.R.,  38;  1  V.L.R.  (E.),  13;  Colonial 
Bank  of  Australasia  v.  Pie,  6  V.L.R. 
(E.)f  38 ;  Smith  v.  Smith,  3  V.L.R.  (L.), 
2;  Sinnott  v.  Hockin,  8  V.L.R.  (E.), 
205;  Smith  v.  Hope,  9  V.L.R.  (L.), 
217  ;  Douglass  v.  Mclntyre,  10  V.L.R. 
(E.),  249  \  Davey  v.  Danby,  13  V.L.R., 
957  ;  Be  Ward,  14  V.L.R.,  at  p.  739  ; 
Askew  v.  Danby,  18  V.L.R. ,  335 ;  Grieve 
v.  Bodey,  20  V.L.R.,  269 ;  Roice  v.  The 
Equity  Trustees,  dec,  Co.,  21  V.L.R., 
762. 
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CHAP.  v.     thereafter  absolutely  void  and  of  no  effect  against  the  assignee 
or  trustee  in  insolvency  unless  such  settlement   is  in  writing; 

(a)  and  if  made  within  twelve  months  before  the  insolvency  of 
the  settlor  and  executed  within  Victoria  has  been  registered 
seven  clear  days  after  the  execution  thereof  by  the  settlor ;  or 

(b)  if  made  within  twelve  months  before  the  insolvency  of  the 
settlor   and   executed  in  any  place   out  of   Victoria    has  been 
registered  within  twenty-one  clear  days  after  the  time  at  which 
it  would   in  the  ordinary  course  of  post  arrive  in  Victoria  if 
posted   within  one   week   after  the   execution  thereof  by  the 
settlor;  or  (c)  if  made  more   than   twelve   months  before  the 
insolvency  of  the  settlor  then  wherever  executed  has  been  regis- 
tered at  least  twelve  months  before  such  insolvency  (z).    The 
term  "  settlement "  for  the  purposes  of  s.  8,  Act  of  1897,  includes 
any  conveyance  or  transfer  of  property  (z).     The  only  exceptions 
to  registratration  are  those  above  referred  to,  and  therefore  if 
the  settlees  be  purchasers  or  encumbrancers  in  good  faith  and  for 
valuable  consideration  registration  is  essential  to  avert  invalidity 
in  the  event  of  the  settlor's  insolvency,  though  such  a  settlement 
is  exempted  from  the  provisions  of  s.  72,  Act  of  1890. 


Mode  of 
registration  of 
settlements. 


The  mode  of  registration  of  the  settlements  referred  to  is  that 
prescribed  by  s.  101,  Act  of  1897,  post,  and  the  rules  relating  to 

Rules  and  f onus.  ^   game   ftre   thQge  ^j  ag    „  ^  Rujeg   under   p^^  g  ^   g  q{ 

"  the  Insolvency  Act  1897/'  post.  The  forms  of  the  necessary  affi- 
davit and  of  the  register  are  scheduled  to  such  rules,  Appendix, 
post 


Accidental 
error  not  to 
invalidate 
settlement. 


No  settlement  is  deemed  invalid  by  reason  only  that  in  any 
memorial  thereof  filed  with  the  Registrar-General  there  is  an 
omission  or  incorrect  or  insufficient  description  or  misdescription 
in  respect  of  any  of  the  particulars  required  by  law  to  be  con- 
tained therein  if  the  Court,  judge  or  justice  before  whom  the 
validity  of  such  settlement  comes  into  question  is  satisfied  that 
such  omission  or  incorrect  or  insufficient  description  or  misde- 
scription was  accidental  or  due  to  inadvertence  or  to  some  cause 
beyond  the  control  of  the  settlor,  and  not  imputable  to  any 
negligence  on  his  part,  and  in  any  case  was  not  of  such  a  nature 
as  to  be  liable  to  mislead  (a). 


(s)  S.  100,  Act  of  1897. 


(a)  8.  102,  ibid. 


PROPERTY   DIVISIBLE    AMONGST   CREDITORS.  231 

Any  settlement  which  would  if  made  within  two  years  before    chap.  v. 
the  insolvency  be  void  as  against  the  assignee  or  trustee  of  the  Fraudulent 
insolvent  estate,  and  any  covenant  or  contract  which  would  if  before  abeointe 

.  certificate  void. 

made  before  the  insolvency  be  void  as  against  such  assignee  or 
trustee  if  made  by  an  insolvent  after  the  date  of  sequestration, 
and  before  obtaining  an  absolute  certificate  of  discharge,  is  void 
as  against  the  assignee  or  trustee  (b). 

The  provisions  of  subdivision  2  of  Part  VI.,  Act  of  1897,  apply  ^}^°nn20,of 
mutatis  mutandis  to  settlements  under  Part  VIII,  Act  of  1897,  5ct top*?01 
and  nothing  contained  in  Part  VIII.  referred  to  (except  so  far  as  1897! 

Saving  of 

expressly  provided)  must  be  construed  to  repeal  or  affect  any  general  laws. 
provision  of  law  for  the  time  being  in  force  in  relation  to  settle- 
ments or  give  validity  to  any  settlement  which  by  law  is  void  or 
voidable  (c). 

In  either  of  the  following  cases,  that  is  to  say : — (a)  In  case  of  ^J^int81**111 
a  settlement  made  before  or  in  consideration  of  marriage  where  TOrtificaufof00 
a  settlor  is  not  at  the  time  of  making  the  settlement  able  to  pay  compoSSon  or 
all  his  debts  without  the  aid  of  the  property  comprised  in  the 
settlement ;  or  (b)  in  case  of  any  covenant  or  contract  made  in 
consideration  of  marriage  for  the  future  settlement  on  or  for  a 
settlor's  wife  or  children,  or  both  wife  and  children,  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his  marriage  any 
estate  or  interest  (not  being  money  or  property  of  or  in  right  of 
his  wife) ;  if  the  estate  of  the  settlor  is  sequestrated  or  he  com- 
pounds or  arranges  with  his  creditors,  and  it  appears  to  the  Court 
that  such  settlement,  covenant  or  contract  was  made  in  order  to 
defeat  or  delay  creditors,  or  was  unjustifiable,  having  regard  to 
the  state  of  the  settlor's  affairs  at  the  time  when  it  was  made,  the 
Court  may  refuse  or  suspend  a  certificate  of  discharge  or  grant 
an  order  subject  to  conditions  or  refuse  to  approve  the  composi- 
tion or  arrangement  as  the  case  may  be  in  like  manner  as  in  cases 
where  a  debtor  has  been  guilty  of  fraud  (d). 

As  to  the  amount  of  duty  payable  on  settlements,  vide  Stamps  JJJJj^JJ^ 
Act  1892,  ss.  24  to  30 ;  and  as  to  the  effect  of  non-payment,  s.  67, 
Stamps  Act  1890. 

(M  S.  104,  ibid.  {d)  S.   103,  Act  of  1897— compare 

(c)  a  105,  ibid.  Bankruptcy  Act  1883,  8.  29. 
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Fraudulent 
preferences. 


Nature  of  the 
section. 


Nature  of  the 
doctrine. 


Class  I.  (d). 

Fraudulent  Preferences  of  Property. 

Every  conveyance  or  transfer  of  property  or  charge  thereon 
made,  every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay 
his  debts  as  they  become  due  from  his  own  moneys  in  favour  of 
any  creditor  or  any  person  in  trust  for  any  creditor,  with  a  view 
of  giving  such  creditor  a  preference  over  the  other  creditors  is  if 
the  person  making,  taking,  paying  or  suffering  the  same  become 
insolvent  within  three  months  after  the  date  of  making,  taking, 
paying  or  suffering  the  same,  deemed  a  fraudulent  preference  and 
fraudulent  and  void  as  against  the  assignee  or  trustee  of  the 
insolvent  appointed  or  elected  under  the  Act,  but  the  section 
does  not  affect  the  rights  of  a  purchaser,  payee  or  incumbrancer 
in  good  faith  and  for  valuable  consideration  (e),  and  to  this  pro- 
vision the  Act  of  1897  adds  the  proviso  that  pressure  by  a  creditor 
shall  not  be  sufficient  to  exempt  any  transaction  from  the  opera- 
tion of  the  section  (/).     The  section   is   a  transcript  of  s.  92, 
Bankruptcy  Act  1869,  and  it  is  the  result  of  an  endeavour  to 
reduce  into  definite  legal  propositions  the  law  that  previously  had 
to  be  derived  from  a  comparison  of  the  decided  cases  (g) ;  and 
the  law  by  means  of  this  section  has  been  put  into  definite  shape 
and  form  (h).     The  decisions  prior  to  the  English  Statute  may 
be  useful  as  guides,  but  they  cannot  be  substituted  for  the  section 
though  they  can  be  regarded  as  far  as  they  throw  light  on  it  or 
are  in  accordance  with  it  (i). 

The  object  of  the  doctrine  is  to  assist  in  securing  an  equal  dis- 
tribution of  the  insolvent's  estate  amongst  his  creditors. 

Firstly — The  transaction,  to  be  a  fraudulent  preference  and 
fraudulent  and  void  against  the  assignee  or  trustee  of  the  insol- 
vent, can  be  made  by  (1)  a  conveyance  or  transfer  of  property 


(e)  S.  73,  Act  of  1890— compare  s.  92, 
Bankruptcy  Act  1869. 

(/)  S.  116— compare  8.  107,  38  Vict. 
No.  5,  Queensland. 

(g)  Michael  v.  Oldfield,  13  V.L.R., 
808  ;  Bidcktr  v.  Stead,  L.R.  7  H.L.,  at 
p.  846. 

(A)  Ex  parte  Griffith,  re  Wilcoxon,  23 


CD.,  at  p.  73 ;  ExparU  HUl,  re  Bird, 
ibid  at  p.  700. 

(»")  Ex  parte  Griffith,  ante.  The  doc- 
trine was  thus  originally  of  judicial 
creation,  and  it  is  said  to  have  arisen 
for  the  first  time  in  1768  in  the  case  of 
Aldersonv.  Temple,  4  Burr.,  2235. 
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(that  is  property  which  is  divisible  amongst  creditors)  or  charge  chap.  v. 
thereon;  (2)  by  payment ;  (3)  by  an  obligation  incurred ;  (4)  by 
a  judicial  proceeding  taken  or  suffered.  In  each  instance  the 
person  must  be  unable  to  pay  his  debts  as  they  become  due  from 
his  own  moneys  and  the  transaction  must  be  in  favour  of  any 
creditor  or  any  person  in  trust  for  any  creditor.  The  preference 
is  not  limited  to  actual  transfer  or  incumbrance  of  property  or 
payment  in  money,  but  may  be  made  by  allowing  a  creditor  an 
advantage  by  suffering  judicial  proceedings  to  be  taken.     The  "Judicial 

o         j  o  j  r  ©  proceeding 

proceedings  suffered  have  been  described  as  a  shield  between  the  ^Jed!" 
insolvent  and  the  creditors  (k). 

The  question  to  be  established  so  far  as  relates  to  the  debtor  in 
the  first  place  is  whether  he  was  unable  to  pay  his  debts  as  they 
became  due  from  his  own  moneys,  that  is  in  the  ordinary  way  (Z), 
and  to  bring  the  case  within  the  provisions  of  the  section  the 
transaction  must  be  in  favour  of  a  creditor,  that  is  between 
a  debtor  and  a  person  who  is  in  the  strict  sense  of  the  word  his 
creditor  (m).  Therefore  where  a  debtor  sold  his  stock  immedi- 
ately prior  to  insolvency  to  his  wife  with  the  intention,  as  the 
wife  knew,  to  dispose  of  the  purchase  money  for  the  purpose  of 
making  a  preference  in  favour  of  one  of  the  creditors,  the  sale 
itself  was  not  void  under  the  section,  the  purchaser  (the  wife) 
not  being  a  creditor  (n).  The  sale,  however,  was  held  to  be  a 
device  to  defraud  creditors.  Again,  where  the  payment  was 
made  to  make  good  a  breach  of  trust  immediately  preceding  the 
act  of  bankruptcy  by  a  person  in  insolvent  circumstances,  as  the 
relation  between  the  parties  was  one  of  trustee  and  co-trustee, 
and  not  that  of  debtor  and  creditor,  the  section  did  not  apply  (o). 
The  word  "creditor"  includes  a  contingent  creditor,  that  is  to 
say,  a  person  who  at  the  date  of  payment  would  be  entitled  if 
the  debtor  became  insolvent  to  prove  in  respect  of  a  contingent 
liability,  as,  for  instance,  where  a  debtor  within  the  statutory 
period  and  with  a  view  to  prefer  a  person  paid  into  his  bankers 

{k)  Kerr  v.  Groy,3W.W.  &a'B.  (I.),  18  Q.B.D.,  at  p.   295;   vide  also  Ex 

34 ;  vide  also  Lancaster  v.  Marsden,  25  parte  Stubbing,  re  Wilkinson,  17  Ch.  D., 

CD.,  311.  58,  and  Ex  parte  Kelly,  re  Smith,  Flem- 

(/)  Jacomb  v.  Boss,  4  A.J.R.,  44,  97.  ing  de  Co.,  ante,  where  persons  were  held 

(m)  Ex   parte   Kelly,   in  re  Smith,  not  to  be  creditors ;  and  Re  Bear,  ex 

Filming  and  Company,  11  CD.,  30(5.  parte  Official  Receiver,  3  Morrell,  129  ; 

(»)  In  re  Ward,  14  V.L.R.,  733.  New,  Prance  and  Garrard'*  Trustee  v. 

(o)  Ex  parte  Taylor,  in  re  Ooldsmid,  Hunting,  (1897)  1  Q.B.,  607. 
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Pressure. 


a  sum  of  money  to  meet  a  bill  which  that  person  had  accepted 
for  his  accommodation  and  which  had  been  discounted  (p). 

Secondly — The  transaction  must  be  made  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors. 

The  preference  of  the  particular  creditor  need  not  be  the  sole 
object  or  motive  of  the  debtor.  The  desire  to  prefer  need  only 
be  the  substantial  or  dominant  motive  and  not  the  sole  motive 
of  the  debtor  (q).  It  will  be  sufficient  if  it  be  a  real  and  operative 
view  at  the  time  the  debtor  makes  the  transfer  (r),  that  is  if 
the  debtor  acts  with  a  view,  a  real  operative  view  or  intent 
though  it  be  not  his  sole  or  principal  view  or  intent  of  giving 
one  of  his  creditors  a  preference  or  advantage  over  his  other 
creditors,  it  is  sufficient  (s).  The  section  does  not  emphasise  the 
word  "  a "  (t).  If  the  debtor  had  a  preference  in  view  not 
merely  as  a  possible  or  probable  consequence  of  his  act  but  as  a 
desire  to  give  a  preference  determining  his  act  it  suffices,  and 
therefore  it  is  not  necessary  that  the  preference  should  be  the 
sole  object  (t).  The  debtor  must  be  taken  to  have  known  the 
effect  of  his  act  would  be  to  give  an  immediate  advantage  to  the 
creditor  (u)  for  every  man  must  be  supposed  to  intend  the 
apparent  and  inevitable  result  of  his  acts,  and  therefore  when 
debtors  hopelessly  insolvent  transfer  the  whole  of  their  property 
with  a  small  exception  to  their  largest  creditor  on  the  eve  of 
insolvency  in  consideration  of  a  past  debt  only  they  could  have 
no  other  view  than  that  of  preferring  the  creditor  (v).  The 
preference  must  be  over  the  other  creditors.  This  would  include 
the  case  of  one  creditor  where  two  are  the  total  number  of 
creditors  (w),  but  where  an  individual  creditor  would  be  benefited 
and  not  the  general  body  of  creditors  the  section  does  not  apply, 
and  in  such  a  case  the  trustee  should  not  allow  his  name  to  be 
used  to  impeach  the  transaction  nor  can  the  individual  creditor 
impeach  it  in  his  own  name  (x). 

Under  the  Act  of  1890  it  was  held  that  the  act  of  the  debtor 
had  to  be  voluntary  and  that  the  preference  had  to  be  his  real 


(p)  In  re  Paine,  ex  parte  Read,  (1897) 
1  Q.B.,  122  ;  3  Manson,  309. 

{q)  Ex  parte  Hill  re  Bird,  23  Ch.  D. , 
695. 

(r)  Michael  v.  Oldfield,  13  V.L.R., 
at  p.  809. 

(*)  Ibid. 


(t)  Ibid,  at  p.  812. 

(u)  Ibid,  at  p.  809. 

{v)  Mackay  v.  JeUU,  17  V.L.R.,  91. 

(to)  Acts  Interpretation  Act  1890, 
8.  5.     In  re  Richards,  5  A  J.R.,  103. 

{x)  Ex  parte  Cooper,  in  re  Zucco,  10 
L.R.  Ch.,  510. 
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controlling  and  governing  motive  (y),  and  therefore  pressure  of     chap.  v. 

the  creditor  or  anything  done  by  the  creditor  bond  fide  so  as  to 

interfere  with  or  control  the  act  of  the  debtor  was  sufficient  to 

take  the  transaction  out  of  the  operation  of  the  section  (z),  but 

the  Act  of  1897  (a)  now  specifically  provides  that  pressure  by  a  Effect  of  Act  of 

creditor  shall  not  be  sufficient  to  exempt  any  transaction  from 

the  operation  of  the  section. 

Thirdly — It  is  necessary  that  the  debtor  should  become  insol- 
vent within  three  months  after  the  date  of  the  transaction.    If  insolvency  of 

*  *  debtor  within 

the  three  months  have  expired  from  the  act  of  the  debtor  the  three  months 

*■  necessary. 

same  is  not  void,  notwithstanding  the  fact  that  it  would  have  been 
a  fraudulent  preference,  if  the  stated  period  had  not  expired  (6). 
In  calculating  the  three  months  the  day  on  which  the  petition  is 
presented  is  excluded  (c). 

The  section  does  not  affect  the  rights  of  a  purchaser  payee  or 
incumbrancer  in  good  faith  and  for  valuable  consideration. 

The  words  "good  faith"  have  frequently  been  the  subject  of  "Good  faith" 

&  A  J  and  "valuable 

judicial  interpretation,  and  the  definition  (d)  "  without  notice  that  consideration." 
"  any  fraud  or  fraudulent  preference  is  intended"  has  been  adopted 
in  this  colony  (e).  If  a  person  is  found  receiving  a  payment  in 
complete  ignorance  of  or  without  means  of  getting  information 
with  regard  to  the  matters  mentioned  in  the  earlier  part  of  the 
section  he  may  be  a  payee  in  good  faith  (/).  Thus  the  good 
faith  of  a  creditor  must  be  tested  by  his  knowledge  of  the  sur- 
rounding circumstances,  his  knowledge  of  the  debtor's  intention 
and  of  the  consequences  of  his  acts  (g).  The  words  "  valuable 
"consideration"  have  been  found  more  difficult  to  explain. 
They  (h)  are  capable  of  the  construction  that  they  are  used  to 
negative  the  payment  of  a  voluntary  bond  or  covenant  for  which 


(y)  Michael  v.  Oldfield,  13  V.L.R., 
at  p.  812. 

{z)  Vide.  Mackay  v.  Jellie,  17  V.L.R., 
91  ;  Ex  parte  Hall,  re  Cooper,  19  CD., 
5*4  ;  Davey  v.  Walker,  18  V.L.R.,  175; 
Graham  v.  Candy,  3  F.  &  F.,  at  p.  208; 
Shaw  v.  Solomon,  1  V.R.  (E.),  162;  In 
re  Schlieff,  6  V.L.R.  (I.),  at  p.  54  ;  Ex 
parte  Craven,  ex  parte  Tempest,  L.R. 
10  Eq.,  648 ;  Ex  parte  Blackburn,  re 
Cheeseborough,  L.R.  12  Eq.,  358. 

(o)  S.  116— compare  38  Vict.  No.  5 
(Queensland),  s.  107. 

(6)  Re  Liverpool  and  London  Guaran- 


tee Company,  Gallagher's  Case,  46  L.T., 
54. 

(c)  In  re  Dawes,  ex  parte  Official  Re- 
ceiver, 4  Manson,  117. 

(d)  Ex  parte  Butcher,  re  Mtldrum, 
Butcher  v.  Stead,  L.R.  7  H.L.,  p.  847. 

(e)  Michael  v.  Oldfield,  13  V.L.K., 
810;  Cohen  v.  McGee,  4  V.L.R.  (L.), 
556. 

(/)  Tomkins  v.  Saffery,  3  App.  Cas., 
at  p.  226. 

(g)  Woottonv.  Stoffers,  16  A.L.T.,  10. 

{h)  Butcher  v.  Stead,  L.R.  7  H.L., 
839. 
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CHAP.  v.  no  value  was  given ;  or  they  may  have  been  used  as  applicable  to 
the  words  "  purchaser  or  incumbrancer,"  though  less  applicable  or 
not  applicable  at  all  to  the  word  "  payee."  The  words  "  in  good 
"faith  and  for  valuable  consideration"  were  taken  to  indicate 
that  it  might  be  that  either  a  voluntary  bond  for  a  payment  or 
some  other  voluntary  instrument  might  have  been  given  by  a 
debtor  if  he  was  willing  to  favour  a  relative  or  any  other  indi- 
vidual ;  but  in  order  that  the  favoured  individual  to  whom  he 
had  given  such  a  bond  or  made  a  payment  should  be  exempted 
from  the  previous  part  of  the  section  he  must  have  received  it 
bond  fide,  that  is  he  must  not  be  conscious  himself  of  an  intention 
to  favour  himself  above  the  other  creditors,  and  he  must  further 
have  given  "valuable  consideration"  for  it.  That  will  entitle  him 
to  hold  the  payment  so  made  in  preference,  he  himself  not  being 
a  guilty  party,  that  is  not  being  conscious  of  a  preference  being 
given  to  him  (h). 

Where  the  transaction  was  found  to  be  made  by  a  person 
unable  to  pay  his  debts  as  they  became  due  from  his  own  moneys 
within  three  months  of  the  sequestration  of  the  estate  intending 
to  give  the  defendant  a  preference  over  the  other  creditors,  and 
the  judge  could  not  find  that  the  debtor  had  executed  the  mort- 
gage in  consequence  of  an  honorable  obligation,  and  where  the 
defendant  knew  that  the  debtor  was  considerably  pressed  for 
money  but  was  doing  his  best  to  protect  himself,  and  determined 
if  he  could,  to  be  the  first  in  the  field  and  first  to  be  secured,  but 
with  no  knowledge  or  certainty  of  the  debtor  being  insolvent, 
and  not  with  any  idea  that  the  insolvent  was  preferring  him  to 
anybody  else,  the  mortgage  was  declared  to  be  a  valid  trans- 
action and  consequently  within  the  terms  of  the  proviso  (i). 
The  transaction  is  none  the  less  a  fraudulent  preference  if  it 
is  done  with  a  reasonable  hope  of  staving  off  bankruptcy 
proceedings  or  under  a  sense  of  moral  obligation  or  honor  on  the 
part  of  the  debtor  to  indemnify  the  preferred  creditor  (k). 

The  decisions  when  occasion  has  arisen  are  careful  to  point  out 
circumstances  to  which  the  doctrine  of  fraudulent  preference  can- 
not be  applied.  A  payment  to  a  creditor  in  the  ordinary  course  of 
business  cannot  be  said  to  be  given  with  a  view  to  give  an  undue 

(h)  Butcher  v.  Stead,  ante.  (k)  In  re  Vingoe>  ex  parte  Viney,  1 

(»)  Davey  v.  Bullock,  17  V.L.R.,  3.  Mauson,  416. 
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preference  (I)  nor  a  payment  made  by  the  debtor  answering  to  the  chap.  v. 
description  in  the  section  to  a  creditor  with  the  object  of  benefiting  cases  held  to  be 
the  debtors  surety  (m),  nor  a  mortgage  made  by  a  debtor  unable  to  doctrine.  e 
pay  his  debts  as  they  became  due  one  month  before  sequestration, 
where  it  originated,  not  in  demand  of  the  creditor,  its  execution 
being  so  far  voluntary  by  the  debtor  that  he  was  not  pressed  to 
execute  it  at  the  time,  but  in  what  was  much  stronger,  an  ante- 
cedent contract  entered  into  for  valuable  consideration  (n),  nor 
where  money  was  obtained  from  the  debtor  under  a  previous 
equitable  arrangement  and  held  subject  to  that  (o) ;  nor  where 
the  transaction  was  not  with  a  creditor  (p);  nor  where  an  indi- 
vidual creditor  only  could  be  benefited  by  setting  aside  the 
transaction,  and  not  the  general  body  of  creditors  (q).  Where 
the  object  of  the  debtor  in  executing  a  conveyance  of  an  estate 
is  to  shield  himself  from  the  consequences  of  breaches  of  trust 
committed  by  him  and  not  to  prefer  some  creditors  to  others,  the 
conveyance  is  not  a  fraudulent  preference  (?•),  and  it  has  been 
held  that  bills  of  exchange  given  by  a  trader  stand  on  a  peculiar 
footing,  and  though  a  trader  knowing  himself  to  be  insolvent 
continues  business  and  gives  a  bill  in  the  ordinary  course  of 
business  and  meets  the  same  within  the  three  months  of  bank- 
ruptcy such  is  not  of  itself  a  fraudulent  preference  (s);  but 
where  a  bill  of  exchange  is  not  presented  for  payment  at 
maturity,  but  is  held  over  at  the  request  of  the  acceptor,  and 
subsequently  paid,  such  payment  is  not  within  the  principle  of  the 
case  last  cited,  as  it  is  not  a  payment  in  the  ordinary  course  of 
business  (t). 

As  to  fraudulent  preference  in  respect  to  a  deceased  debtor's  Fraudulent 

*  *■  preference  as  to 

sequestrated  estate,  vide  "Deceased  Persons'  Estates,"   ante,  atjJj^JJJ1 

_    Q4  sequestrated 

P-  *'**■  estate. 

The  onus  is  on  the  trustee  when  impeaching  a  payment  as  con-  Evidenoe  as  to 
stituting  a  fraudulent  preference   of   not   merely   showing  the  preference. 

(0  Per  Lord  Blackburn,  Tomtom  v.  (p)  In  re  Ward,  14  V.L.R.,  733. 

Safety,  3  App.  Cases,  p.  235.  (q)  Ex  parte  Cooper,  in  re  Zucco,  10 

(m)  Ex  pane  The  Official  Receiver,  in  L.R.  Ch.,  510. 

re  Mills,  5  Morrell,  55.     Sed  vide,  In  (r)    Neio,    Prance,    and    Garrard?* 

re  Paine,  ex  parte  Read,  (1897)  1  Q.B.,  Trustee  v.  Hunting,  (1897)  2  Q.B.,  19  ; 

122 ;  3  Manson,  309.  4  Man  sod,  103. 

(»)  Grieve  v.  Bodey,  20  V.L.R.,  269.  (a)  In  re  Clay,  3  Manson,  31. 

(o)  Andernon  v.  Jacomb,  2  VV.  &  VV.  \t)  In  re  Eaton,  ex  parte  Viney,  (1897) 

(L.),  at  p.  272.  2  Q.B.,  16  ;  4  Hanson,  111. 
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CHAP.  v.     "  insolvency  "  of  the  debtor,  but  also  of  proving  that  the  payment 
was  made  by  him  with  a  view  to  prefer  the  particular  creditor  (u). 

The  insolvent's  schedule  and  affidavit  are  inadmissible  to  show 
the  state  of  his  finances  at  the  time  of  giving  the  preference,  so 
are  proofs  of  debt  and  letters  making  claims  against  the  insolvent 
to  show  the  existence  of  creditors  at  the  time  of  giving  the  pre- 
ference, where  the  claims  have  not  been  dealt  with  by  the  assignee, 
but  if  they  have  been  accompanied  by  uncancelled  promissory 
notes  signed  by  the  debtor  such  notes  may  be  admitted  to  show 
his  inability  to  pay  his  debts  as  they  become  due  at  the  time 
when  the  preference  was  given  (v).  The  subsequent  conduct  of 
the  person  claiming  in  good  faith  is  admissible  as  evidence  of 
previous  knowledge  and  intendment  (w),  as  for  example  his  exer- 
tions to  stave  off  another  creditor's  claim  until  the  expiration  of 
three  months  with  the  intention  of  preventing  the  conveyance  to 
him  of  being  a  fraudulent  preference  (x). 

Fraudulent  pre-       A  fraudulent  preference  is  an  act  of  insolvency,  vide  s.  37  (10), 

ference  as  an  act 

of  inaoivency.  Act  of  1890,  and  the  act  of  insolvency  set  out  in  sub-s.  2  of  the 
same  section  (y),  is  large  enough  to  cover  a  fraudulent  preference, 
as  every  fraudulent  preference  comprehends  an  intention  to  defeat 
or  delay  creditors,  for  if  one  creditor  be  fraudulently  preferred, 
another  must  be  defeated  or  delayed,  but  the  converse  is  not  so, 
for  obviously  a  man  may  intend  to  defeat  or  delay  his  creditors 
without  intending  to  prefer  one  of  them,  for  he  may  intend  to 
cheat  the  whole  of  them. 


Fraudulent 
preference  and 
the  Imprison- 
ment of 
Fraudulent 
Debtors  Act 
1890. 


A  transfer  of  property  which  would  be  a  fraudulent  preference 
does  not  constitute  an  offence  under  the  Imprisonment  of 
FravdvZent  Debtors  Act  1890,  s.  22  (1),  (c)  and  (d)  (z).  The 
Act  referred  to  is  a  penal  statute  to  be  construed  strictly,  and 
the  intent  to  defraud  under  (c)  and  (d)  refers  to  actual  and  not 
constructive  fraud.  It  is  no  fraud  at  common  law  to  prefer  one 
creditor  to  another,  but  it  arises,  if  a  sequestration  occurs  within 
three  months  of  such,  a  fraudulent  preference  may  be  merely 


(u)  In  re  Laurie,  ex  parte  Green,  5 
Manaon,  48  ;  and  vide  Ex  parte  Lan- 
caster, in  re  Mamden,  25  CD.,  311. 

(v)  Grieve  v.  Bodey,  20  V.L.R..  269. 

{w)  Wootton  v.  Stofftrs,  16  A.L.T.,  at 
p.  14. 


(x)  Ibid. 

(y)  Michael  v.  Oldfitld,  13  V.L.R.,  at 
p.  813. 

{z)  Federal  Grocery  Co.  v.  Xoble,  18 
A.L.T.,  46;  2  A.L.R.,  270. 


PROPERTY   DIVISIBLE    AMONGST   CREDITORS.  239 

constructively  fraudulent  and   may   not  involve   any   fraud  in    CHAP.  V. 
the  ordinary  acceptation  of  the  word  (a). 

The  doctrine  of  fraudulent  preference  is  applied  also  to  com-  Fraudulent 

*  ■*■  *■  preference  in 

panies  registered  under  Parti,  of  the  Companies  Act  1890  &s™2>S;tfc0 
well  as  to  individuals  and  partnerships,  and  any  such  conveyance,  JeSSered  under 
mortgage,  delivery  of  goods,  payment,  execution  or  other  act  SJSf amw 
relating  to  property,  as  would,  if  made  or  done  by  or  against  any 
individual  person,  be  deemed,  in  the  event  of  his  insolvency,  to 
have  been  made  or  done  by  way  of  undue  or  fraudulent  preference 
of  the  creditors  of  such  person  if  made  or  done  by  or  against  any 
company  is  deemed,  in  the  event  of  such  company  being  wound 
up  under  Part  I.  of  the  Companies  Act  1890,  to  have  been  made 
or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors 
of  such  company  and  is  invalid  accordingly  (6).  In  the  case  of  a 
company  being  wound  up  by  the  Court  or  subject  to  the  super- 
vision of  the  Court  the  presentation  of  a  petition  for  winding  up 
corresponds  with  the  act  of  insolvency  in  the  case  of  an  individual 
and  in  a  voluntary  winding  up  the  resolution  for  winding  up 
corresponds  likewise  (c). 

S.  74,  Act  of  1890,  contains  a  provision  as  to  the  protection  of  froteoted 

'  '  r  *  transactions. 

certain  transactions  with  the  insolvent  adapted  from  32  &  33 
Vict.  c.  71,  s.  94.  By  the  English  Statute  the.  bankruptcy 
related  back  to  the  committal  of  the  act  of  bankruptcy,  and  the 
section  referred  to  was  necessary  for  the  protection  of  persons 
having  transactions  in  good  faith  with  the  bankrupt  after  the 
act  of  bankruptcy  and  without  notice  of  the  same.  The  provision 
referred  to  is  as  follows : — Nothing  in  this  Act  contained  shall 
render  invalid 

(I.)  Any  payment  made  in  good  faith  and  for  value  received 
to  any  insolvent  before  the  date  of  the  order  of 
sequestration : 

(II.)  Any  payment  or  delivery  of  money  or  goods  belonging 
to  an  insolvent,  made  in  good  faith  to  such  insolvent 
by  a  depository  of  such  money  or  goods  before  the 
date  of  the  order  of  sequestration  : 

(a)  Ibid.  (c)  Ibid. 

(6)  S.  151,  Companies  Act  1890. 
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(ill.)  Any  contract  or  dealing  with  any  insolvent,  made  in 
good  faith  and  for  valuable  consideration,  before  the 
date  of  the  order  of  sequestration  (d). 

The  third  paragraph  does  not  cover  an  assignment  of  the  future 
receipts  of  a  business  after  sequestration  has  intervened  though 
made  for  value  and  the  assignees  title  is  therefore  inoperative 
against  that  of  the  trustee  (e). 

Class  II 

The  capacity  to  exercise  and  to  take  proceedings  fen*  exercising 
all  such  powers  in  or  over  or  in  respect  of  property  as  might 
have  been  exercised  by  the  insolvent  for  his  own  benefit  (/). 

All  that  is  given  to  the  trustee  is  a  capacity  to  do  to  the  same 
extent,  and  in  the  same  manner,  what  the  bankrupt  might  have 
done,  and  therefore,  if  a  power  be  given  to  the  bankrupt  to  be 
exercised  with  the  consent  of  a  third  person  the  trustee  cannot 
exercise  that  power  without  such  consent,  nor  has  he  the  capacity 
to  exercise  a  power  limited  in  time  after  expiration  of  the  period, 
and  therefore  where  a  debtor  has  a  general  power  of  appointment 
by  deed  or  will,  the  power  no  longer  exists  after  his  death,  and 
consequently  the  trustee  has  no  capacity  to  exercise  it,  and  is 
incapable  of  making  a  good  title  under  the  power  (g).  The  power 
may  also  be  exercised  by  the  insolvent  with  the  consent  of  the 
trustee  who  should  obtain  the  leave  of  the  Court  to  consent  (A). 
Where  the  power  is  what  is  termed  personal  in  the  bankrupt  as 
the  capacity  to  make  a  will  it  is  improbable  that  such  would  pass 
to  the  trustee,  as  no  man  but  the  bankrupt  can  make  his  will  (t). 
A  mere  power  unexecuted  in  a  tenant  for  life  who  has  became 
bankrupt  does  not  vest  in  the  trustee  (k). 


(d)  S.  74,  Act  of  1890. 

(c)  Ex  parte  Nicholn,  re  Jones,  22 
CD.,  782  ;  distinguishing  Brice  v. 
Bannister,  3  Q.B.D.,  569. 

(/)  S.  70  (iv.),  Act  of  1890.  The 
later  b.  85  (v.),  specifically  authorises 
the  trustee  to  exercise  any  powers  the 
capacity  to  exercise  which  is  vested  in 
him  under  the  Act,  and  to  execute  all 
powers  of  attorney,  deeds  and  other 
instruments  expedient  or  necessary  for 
the  purpose  of  carrying  into  effect  the 
provisions  of  the  Act,  and  the  vesting 
clauses  dealt  with  in  the  early  part  of 
this  division  show  how  property  be- 
comes vested  in  the  trustee. 


(g)  Nichols  to  Nixey,  29  CD.,  1005. 

(h)  In  re  Cooper,  Cooper  v.  Slight, 
27  CD.,  565. 

(i)  Vide  Sugden  on  Powers,  8th  edL, 
188,  referring  to  Smith  v.  Wheeler,  I 
Ventr.,  128,  at  p.  131  ;  Jennty  v. 
Andrexos,  6  Madd.,  264. 

(k)  Toionsend  v.  Windham,  2  Ves.f 
3.  As  to  powers  where  a  bankruptcy 
has  occurred  :  vide  Thorpe  v.  Qoodall, 
1  Rose,  40 ;  Coleman  v.  Britain,  2 
8.  &  Aid.,  93 ;  Hole  v.  Escott,  8  L.J., 
N.S.  Ch.,  83  ;  Baddam  v.  Aiee,  1  Myl. 
&  K.,  32 ;  Haswell  v.  Haswell,  SOL. J., 
Ch.,  97,  and  generally  Sugden  on 
Powers,  8th  ed. 
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Clo88  III.  CHAP.  V. 

Property  the  subject  of  reputed  ownership. 

The  third  class  of  property  divisible  amongst  the  insolvent's  JJJJJJSip. 
creditors  as  set  out  in  this  chapter  is  that  property  which  is  the 
subject  of  reputed  ownership. 

All  goods  and  chattels  being  at  the  date  of  the  sequestration  in 
the  possession  order  or  disposition  of  the  insolvent  by  the  con- 
sent and  permission  of  the  true  owner  of  which  goods  and 
chattels  the  insolvent  is  reputed  owner  or  of  which  he  has  taken 
upon  himself  the  sale  or  disposition  as  owner.  Things  in  action 
other  than  debts  due  to  him  in  the  course  of  his  trade  or  business 
are  not  deemed  goods  and  chattels  within  the  meaning  of  this 
provision  (I). 

The  doctrine  of  reputed  ownership  operates — 

1.  If  the  goods  and  chattels  are  at  the  date  of  the  sequestra^ 

Hon  in  the  possession,  order,  or  disposition  of  the 
insolvent. 

2.  By  the  consent  and  permission  of  the  true  owner. 

3.  Of  which  goods  the  insolvent  is  the  reputed  owner ;  or  of 

which  he  has  taken  upon  himself  the  sale  or  dis- 
position as  owner. 

Goods  and  chattels  include  debts  due  to  the  insolvent  in  the 
course  of  his  trade  or  business ;  other  things  in  action  are  not 
within  the  expression  goods  and  chattels  within  the  meaning  of 

the  enactment  (m). 

« 

The  time  of  the  possession,  order,  or  disposition  of  the  insol-  otder^Kpoei. 
vent  is  restricted  to  the  date  of  the  sequestration,  and  therefore  fo?ntL^ury8fci(m 
the  question  of  "  possession,  order,  or  disposition  "  is  essentially 
one  of  fact  for  the  jury  (n\  but  it  need  not  be  an  actual  or 
personal  possession,  as  for  instance,  the  possession  of  the  insol- 
vents  servant  or  agent  or  a  constructive  possession  is  sufficient  (o), 
but  the  possession  must  be  the  possession  of  the  insolvent,  as  in 

(/)  S.  70  (5),  Act  of  1890— compare  32        20  W.  R. ,  1 1 0. 
k  33  Vict.  c.  71,  s.  15,  and  46  &  47  Vict.  (o)   Vide  Jackson  v.  Irvin,  2  Camp., 

c  52,  8.  44.  48 ;    11  R.R.,  658  ;  Ex  parte  Roy,  re 

(m)  Ibid.  Sillence,  7  CD.,  70. 

(*)  Emerson  v.  Barnett,  re  Hawkins, 

10 
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Goods  in 
possession  of 
warehouse- 
keepers,  Ac. 


Goods  subject  to 
duly  registered 
bill  of  sale. 


Goods  subject  to 
a  contract  of 
letting  and 
hiring. 


Registered 
mortgage  of  ship 
or  share  therein. 


Goods  the 
subject  of  a 
notorious 
transfer. 


the  case  of  the  estate  of  one  partner  becoming  sequestrated  it 
was  held  that  to  bring  partnership  goods  within  the  clause  they 
must  have  been  in  the  sole  and  absolute  possession  of  the  bank- 
rupt partner  (p).  In  the  insolvency  of  the  firm  the  possession 
must  be  shown  to  be  that  of  the  firm  (q).  Where  the  articles 
were  in  possession  at  the  place  of  business  of  the  alleged  reputed 
owner  and  were  not  in  their  nature  connected  with  such  business 
stronger  evidence  was  required  to  prove  the  reputed  ownership 
than  in  the  case  of  articles  connected  with  the  business  (r). 

As  to  warehousekeepers  or  wharfingers  who  have  goods  in  their 
possession  or  control  the  same  are  not  deemed  to  be  in  the  posses- 
sion, order  or  disposition  of  any  insolvent  by  reason  only  of  the 
same  being  or  remaining  in  his  name  in  the  books  of  the  ware- 
housekeeper  or  wharfinger  or  of  no  notice  of  any  change  of  owner- 
ship in  the  goods  having  been  given  to  the  warehousekeeper  or 
wharfinger  (s),  as  the  warrant  for  goods  when  duly   endorsed 
passes  the  possession  as  well  as  the  property  in  the  goods  (t),  and 
the  doctrine  does  not  apply  to  invalidate  a  duly  registered  bill  of 
sale  (u),  but  goods  the  subject  of  a  contract  of  sale  and  letting 
and  hiring  (v)  are  apparently  not  so  protected  (w).     A  registered 
mortgage  of  ships  or  any  share  therein  prevails  against  the  insol- 
vency after  the  date  of  the  record  of  such  mortgage  notwith- 
standing the  mortgagor  at  the  time  of  his  becoming  insolvent 
may  have  in  his  possession  and  disposition,  and  be  reputed  owner 
of  such  ship  or  share  (x).     Such  mortgage  is  preferred  to  any 
right  claim  or  interest  in  such  ship  or  share  which  may  belong  to 
the  assignee  of  such  insolvent  (y). 

In  cases  where  the  transfer  of  the  property  is  notorious,  the 
doctrine  does  not  apply,  as  where  the  goods  are  seized  by  the 
sheriff  and  sold  by  public  auction  the  transfer  of  property  will  be 
held  primd  facie  to  have  been  notorious,  and  such  goods,  although 


(p)  In  re  Bainbridge,  ex  parte 
Fletcher,  8  Ch.  D.,  218. 

{q)  Vide  Iverson  v.  Rowland,  12 
V.L.R.,  57. 

(r)  Ex  parte  Lovering,  re  Murrell, 
24  CD.,  31. 

(s)  S.  231,  Instrument*  Act  1890. 

(0  Ibid,  s.  230. 

{u)  Ibid,  s.  147. 

(v)  88.  153  and  154  of  thv  Instruments 
Act  1890. 


(to)  See  Re  Clancy,  2  A.L.R.  C.N., 
June  9th,  1896  ;  and  vide  also  Ex  parte 
Lovering,  in  re  Jones,  L.R.  9  Ch.  Ap., 
621,  following  Ling  ham  v.  Biggs,  1  B. 
&  P.,  82  ;  and  Lingard  v.  Messiter,  1 
B.  &  C,  308,  distinguishing  Ex  parte 
Watkins,  in  re  Couston,  L.R.  8  Ch., 
520,  in  which  there  was  a  trade  custom. 

(a;)  17  &  18  Vict.  cap.  104,  s.  72  ;  7 
Vict.  Statutes,  700. 

(y)  Ibid. 
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left  in  the  possession  of  the  insolvent  will  not  pass  to  his  trustee    chap.  t. 
or  assignee  (z),  and  also  where  the  possession  is  of  an  officer  ~ 

appointed  by  a  Court  having  jurisdiction  such  as  a  receiver  the 
doctrine  does  not  apply  (a) ;  nor  does  it  where  there  is  a  distress 
for  rent  (6).  Neither  does  it  when  the  possession  is  that  of  a  tradesman. 
tradesman  where  goods  are  notoriously  left  by  parties  for  other 
purposes  than  for  sale,  and  though  they  stand  amongst  those  in 
the  shop  for  sale  (c). 

The  property  is  not  in  the  order  or  disposition  of  the  insolvent  Possession  as 

r      r        J  r  trustee. 

when  he  holds  the  same  as  a  bond  fide  trustee,  as  he  is  then  the 
true  owner  (d),  but  trust  personal  property  may  be  the  subject  of 
reputed  ownership,  and  it  will  pass  to  the  estate  if  the  beneficiary 
has  allowed  the  trustee  to  deal  with  it  as  his  own  and  in  a  manner 
inconsistent  with  the  trust  (e). 

If  the  possession  is  that  of  a  factor  or  agent  the  reputed  owner-  possession  as 

factor  or  agent. 

ship  clause,  it  appears,  applies,  unless  the  relation  of  principal 
and  factor  is  notorious  (/). 

If  the  vendor  of  goods,  in  the  exercise  of  his  right  of  stoppage  Possession  or 

rfplivci*v  bv 

in  transitu,  notifies  to  the  carrier  to  stop  them  in  transitu,  but  he  mistake. 
by  mistake  delivers  them  to  the  purchaser,  the  goods  do  not  pass, 
and  if  the  purchaser's  estate  has  become  sequestrated  the  goods 
are  not  in  his  order  or  disposition  with  the  consent  of  the  true 
owner  (g) 

As  a  married  woman  is  subject  to  the  insolvency  law  (h),  the  Possession  of 
doctrine  necessarily  applies,  and  she  would  therefore  be  capable 
of  consenting  to  and  permitting  her  husband  to  be  the  reputed 
owner  of  such  at  the  date  of  his  insolvency,  and  for  the  same 
reason  she  would  be  capable  of  being  a  reputed  owner  in  the 
event  of  her  own  insolvency.     Where  the  husband  and  wife  are 

Joint  possession 

jointly  in  possession  or  the  possession  is  doubtful,  as  where  goods  of  husband  and 
were  in  the  conjugal  domicile  in  which  the  husband  and  wife 

(z)  Re  NicholU,  9  A.L.T.,  80.  tinguishing  Ex  -parte   Watkin*,   in  re 

(a)  Taylor  v.  Erkerdey,  5  CD.,  740.  Kidder,  2  Mont.  &  Ay.,  348. 

(6)  Per  Br  am  well,   J.   in   Meggy  v.  (e)   Vide  Kitchen  v.  Ibbetson,  43  L.  J. 

Imperial  Viscount  Co.,  3  Q.B.D.,  at  p.  Ch.,  52. 

716.  (/)  In  re  Fawcus,  ex  parte  Buck,  3 

(c)  Hamilton  v.  Bell,  10  Ex.,  645.  CD.,  795. 

id)  Joy  v.  Campbell,  1  Sch.  &  Lef.,  (0)  Litt  v.  Cowley,  7  Taunt,  169 ;  17 

328 ;  9  R.  R.,  39 ;  vide  In  re  MUkTrwt*,  R.R.,  482. 

infra ;  and  Great  Eaxtern  Raihoay  Com-  (h)  S.  119,  Act  of  1897. 
jxtny  v.  Turner,  L.R.  8  Ch.,  149,  dis- 
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Gifts  to  wife. 


Meaning  of 
*'  true  owner." 


Determination 
of  consent  and 
permission. 


The  words 
"  consent  and 
permission  " 
imply  knowledge 
by  true  owner. 


The  consent  and 
permission  must 
be  by  persons 
who  can  legally 
consent. 


were  living  together  and  so  placed  that  it  could  not  be  said  which 
of  them  had  the  actual  possession  of  the  goods,  the  situation  of 
the  goods  is  consistent  with  their  being  in  possession  of  either 
the  husband  or  the  wife,  and  whoever  has  the  legal  title  the 
possession  is  attributed  to  (i),  and  nothing  contained  in  the 
Married  Women's  Property  Act  1890,  gives  validity  as  against 
creditors  of  the  husband  to  any  gift  by  a  husband  to  his  wife  of 
any  property  which  after  such  gift  shall  continue  to  be  in  the 
order  and  disposition  or  reputed  ownership  of  the  husband  (&). 

2.  By  the  consent  and  permission  of  the  true,  owner.  True 
owner  means  the  person  who  has  the  legal  right  to  possession, 
and  the  power  of  dealing  with  the  property  (I),  therefore  trustees 
who  have  accepted  the  trusts  are  true  owners  (m),  and  apparently 
a  bank  wTho  has  had  bills  of  lading  endorsed  absolutely  to  it 
in  consideration  of  advances  is  a  true  owner  (n).  Consent  and 
permission  can  be  determined  by  the  owner  either  taking  pos- 
session or  by  demanding  the  goods  before  sequestration  (o). 
Consent  is  withdrawn  of  the  whole  of  the  goods  if  possession  is 
taken  of  part  (p).  Where  the  goods  are  incapable  of  actual  de- 
livery constructive  or  symbolical  delivery  suffices  (q).  The  words 
"  consent  and  permission  "  imply  knowledge  by  the  true  owner 
of  the  reputed  ownership  (?•),  and  if  there  is  no  evidence  of 
knowledge  the  doctrine  of  reputed  ownership  has  no  applica- 
tion ($).  The  "  consent  and  permission  "  is  necessarily  that  of  a 
person  who  can  legally  consent  and  permit,  and  therefore  infants 
or  married  women  restrained  from  anticipation  cannot  effectually 
do  so,  as  where  the  trustees  named  in  a  settlement  of  property  of  a 
person  who  subsequently  became  bankrupt,  having  never  executed 
or  had  any  knowledge  of  the  settlement  or  on  being  informed  of 
it  declining  the  trusts,  the  beneficiaries  and  not  the  intended 
trustees  are  "  the  true  owners  "  for  the  purpose  of  giving  the 


(i)  Rummy  v.  Afarf/reM,(1894)2Q.B., 
18. 

(it)  Married  Women's  Projwrfy  Act 
1890,  8.  13. 

(/)  Vide  Yate  Lee  and  Wace,  3rd  ed., 
p.  388  ;  ride  In  re  Mill*'  Truxl*,  (1895) 
2  Ch. ,  at  p.  569  ;  and  vide  Great  Eastern 
liailuxiy  Company  v.  Turner,  ante. 

(m)  Ibid. 

(n)  Vide  The  Federal  Bank  of  Aw*, 
tralia  Ltd.  v.  White,  21  V.L.R.,  451  ; 
17  A.L.T.,  189;  1  A.L.R.,   145.     Sed 


vide  Sewell  v.  Burdick,  10  A.C.,  74. 

(o)  Ex  parte  Montagu,  in  re  &Britnt 
1  CD.,  554;  Ex  parte  Ward,  in  rt 
Com/on,  L.R.,  8  Ch.,  144;  Smith  v. 
Tojrpimj,  5  8.  &  A.,  674. 

(/>)  Be  Eslick,  ex  parte  PhUlip*,  4 
CD.,  496. 

(q)  At  anion  v.  Atoore,  7  T.R.,  67. 

(r)  Per  Jessell,  M.R.,  Ex  parte  Ford, 
in  re  Caughey,  1  Ch.  D.,  at  p.  528. 

(*)  Ibid. 
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necessary  consent  and  permission  to  the  property  being  in  the     chap.  v. 
order  or  disposition  of  the  bankrupt  as  reputed  owner  (t). 

3.  Of  which  goods  the  insolvent  is  the  reputed  owner  or  of 
which  he  has  taken  upon  himself  the  sale  or  disposition  as 
owner.  The  doctrine  applies  where  goods  are  held  in  such  a 
situation  as  to  convey  to  persons  exercising  reasonable  judgment 
the  belief  that  they  are  the  property  of  insolvent  when  in 
possession  of  them  (u).  This  is  always  a  question  of  fact  (v). 
The  policy  of  the  law  is  that  it  takes  in  the  event  of  bankruptcy 
the  property  of  the  person  who  has  left  it  in  the  hands  of  the 
bankrupt  (i.e.  left  by  him  in  such  circumstances  as  that  credit 
might  have  been  obtained  on  it)  to  pay  his  general  creditors 
though  no  credit  has  actually  been  obtained  (w).  And  if  the 
bankrupt  remains  in  possession  with  the  reputation  of  ownership 
and  in  those  circumstances  which  create  the  reputation  of  owner- 
ship then  the  property  will  pass,  but  it  is  always  a  question  of  fact 
whether  or  no  the  circumstances  are  such  as  to  create  that 
reputation  (x).  It  is  enough  for  the  doctrine  if  the  goods  are  in 
such  a  situation  as  to  convey  to  the  minds  of  those  who  know 
their  situation  the  reputation  of  ownership,  that  reputation 
arising  by  the  legitimate  exercise  of  reason  and  judgment  or  the 
knowledge  of  those  facts  which  are  capable  of  being  generally 
known  to  those  who  choose  to  make  inquiry  on  the  subject  (x). 

The  goods  may  be  in  such  a  situation  as  to  be  held  with  the  custom  or 
consent  of  the  true  owner,  but  there  may  be  a  state  of  facts  usag6, 
established  by  the  evidence  that  would  exclude  the  operation  of 
the  doctrine  of  reputed  ownership  in  respect  to  persons  dealing 
with  an  insolvent  as  in  the  case  of  usage  or  custom  (y).  The 
reason  that  custom  would  exclude  its  operation  is  that  persons 
who  deal  with  hotelkeepers  for  instance  and  come  into  business 
contact  with  them  would  be  assumed  in  their  own  interests  and 
for  the  purpose  of  their  own  dealings  to  have  a  general  idea  of 
how  the  person  with  whom  they  deal  is  circumstanced  (z).     All 

it)  In  re  MUW  Trust*  (1895),  2  Ch..  (x)  Ex  parte  Watkins,  in  re  Couston, 

564.  L.R.,  8Ch.,520. 

(«)  Hantrive  v.  Hirsch,  13  A.L.T.,  (y)  Danby  v.   The  Colonial  Bank  of 

165.  Australasia*,  19  V.L.R.,  at  pp.  595  and 

(r)  Ibid.  596. 

(w)  Colonial   Bank  v.   Whinney,   11  (z)  Ibid. 

App.  Caa.  at  p.  436. 
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CHAP.  v.  questions  of  custom  assume  the  existence  of  persons  who  in  the 
probability  of  dealing  are  interested  in  knowing  the  position  of 
those  they  deal  with,  their  general  means  of  paying  and  the 
mode  in  which  the  business  is  ordinarily  conducted  (a).  Whether 
you  go  into  custom  or  not  the  subject  of  reputed  ownership  and 
the  rights  it  confers  on  creditors  to  take  property  which  does  not 
belong  to  the  debtor  proceeds  on  the  assumption  of  some  ground- 
less belief  induced  by  the  act  or  negligence  of  another  person.  It 
is  not  a  question  of  ownership  at  law  but  of  ownership  in  its  ordin- 
ary sense  (6).  The  presumption  of  ownership  has  been  frequently 
rebutted  in  various  occupations  by  the  possession  being  within  the 
scope  of  trade,  custom  or  other  usage  (c).  The  foundation  of  the 
doctrine  of  reputed  ownership  is  that  a  man  has  been  permitted  to 
obtain  false  credit,  and  this  he  cannot  do  when  his  possession  is 
consistent  with  a  notorious  custom  (eZ) ;  the  custom,  however,  may 
be  such  as  not  to  disentitle  the  general  public  to  assume  contrary 
to  it,  as  it  was  held  the  custom  of  furniture  dealers  to  let  out 
furniture  on  a  three  years  hiring  and  purchase  agreement  did  not 
disentitle  the  general  public  to  assume  that  an  ordinary  house- 
holder is  the  real  owner  of  the  furniture  which  is  in  his 
house  (e).  The  custom  must  be  one  which  the  ordinary  creditors 
of  the  bankrupt  may  be  reasonably  presumed  to  have  known, 
and  it  may  be  proved  either  by  reported  cases  or  by  evidence  of 
the  custom  as  on  a  question  of  fact  (  f). 

Reputed  owner-      The  expression  goods  and  chattels  includes  debts  due  to  the 
P  insolvent  in  the  course  of  his  trade  or  business,  but   all  other 

things  in  action  are  excluded.     Fixtures  attached  to  the  free- 
hold are  excluded  (g),  and  also  chattels  real,  as  possession  is  not- 


proof  of 

custom. 


(a)  Danby  v.  The  Colonial  Bank  of 
Australasia,  ante. 

(b)  Ibid.  In  this  case  it  was  proved 
that  in  Victoria  in  80  per  cent,  of  the 
cases,  hotelkeepers  give  bills  of  sale 
over  the  furniture  in  the  hotel,  in  most 
instances  to  secure  amounts  larger  than 
the  value  of  the  furniture  and  such 
fact  "  knocks  away  the  doctrine  of  re- 
"puted  ownership"  and  cannot  create 
a  reputation  of  ownership  in  the  sense 
in  which  the  word  owner  is  used  in  the 
sub-section.  It  was  also  held  that 
there  is  no  custom  in  Victoria  that 
hotelkeepers  hire  furniture. 

(c)  Ex  parte  Turquand,  in  re  Parker, 
14  Q.B.D.,  636  ;  In  re  Blanshard,  ex 


parte  Hatterdey,  8  CD.,  601  ;  Watton 
v.  Pearhe, 1  Bine.,  N.C.  327  ;  Ex  parte 
Wigginn,  in  re  Nicholls,  2  Dea.  &  Ch., 
269;  Hamilton  v.  Bell,  10  Ex.,  545; 
Priestly  v.  Pratt,  L.R.  2  Ex.,  101 :  Ex 
parte  Pototll,  in  re  Matthews,  1  CD., 
501 ;  In  re  Hill,  1  CD.,  503  (note). 

{d)   Vide  judgment  of  James,  L.J., 
in  Craxorour  v.  Salter,  18  Ch.  D.,  at  p. 


(e)  Ex  parte  Brooks,  in  re  Fotcltr, 
23  CD.,  261. 

(/)  Ex  parte  PoiotU,  in  re  Matthew*, 
1  C  D.,  501. 

(g)  Horn  v.  Baker,  9  East  215 ;  9 
R.R.,  541  ;  and  see  Ex  parte  Reynal, 
in  re  Oye,  2M.D.&D.,  443. 
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even  primd  facie  evidence  of  ownership  (h).    To  be  within  the    chap.  v. 

operation  of  the  doctrine,  the  subject  matter  must  be  (a)  goods 

and  chattels  (b)  debts  due  to  the  insolvent  in  the  course  of  his 

trade  or  business.     In  the  former  class  generally  all  personal 

chattels  are  included.     Some  personal  chattels  are  protected  by  certain  goods 

*  and  chattels  are 

express  enactment  against  the  operation  of  the  section  as  those  exempted  from 

*  ^°  *  the  operation  of 

the  subject  of  a  bill  of  sale  when  duly  registered  (i),  a  ship  or  a  JSE^^ 
share  in  it  when  mortgaged  after  the  date  of  the  record  of  such 
mortgage  (k),  wool  the  subject  of  a  duly  registered  lien  under 
the  Instruments  Act  1890  (I),  electric  lines,  meters  and  other 
apparatus  (m),  stock  or  stock  and  other  chattels  on  any  station  in 
Victoria  mortgaged  under  the  provisions  of  the  Instruments  Act 
1890  if  such  mortgage  is  executed  sixty  days  before  the  date  of 
the  order  for  sequestration  or  for  a  present  advance  (n),  and  crops 
the  subject  of  a  duly  registered  lien  under  the  provisions  of  the 
same  Act  (o).  As  to  chattels  the  subject  of  a  contract  of  sale  and 
letting  and  hiring  referred  to  in  ss.  153  and  154  of  the  Instru- 
ments Act  1890,  apparently  the  person  letting  the  chattels  must 
retake  possession  before  the  insolvency  of  the  hirer  or  do  some 
act  to  take  it  out  of  the  operation  of  the  sub-section  if  such  are 
in  the  possession  of  the  hirer  as  reputed  owner  to  prevent  them 
from  passing  to  the  trustee,  as  s.  153  of  the  Act  referred  to  pro- 
vides that  nothing  therein  contained  shall  validate  any  such  con- 
tract which  would  be  invalid  within  the  meaning  of  the  Insolvency 
Act  1890  {p). 

Shares  in  an  incorporated  company  transferable  only  by  deed,  {JJJJJ*81,!^ 
are  choses  in  action,  and  therefore  not  within  the  section  (q),  as  ^m^uSfnce 
also  is  a  policy  of  life  assurance  (r)  and  the  debenture  of  a  com-  an    e  nture* 
pany  (*). 

As  stated  the  debts  are  limited  to  those  due  to  the  insolvent  Debts  are 
in  the  course  of  his  trade  or  business,  with  the  exception  of  such  due  in  the 

ih)  Vide  Ex  parte  Taylor,  re  Camp-  (n)  Instruments  Act  1890,  s.  169. 

bell,  1  Mont.,  note  (a),  at  p.  245.  (o)  Ibid,  8.  159. 

(•)  Instruments  Act  1890,  s.  147.  ( p)  Vide  re  Clancy,  2  A.L.R.,  C.N. 

(k)  17  &  18  Vict.  cap.  104,  s.   72 ;  June  9th,  1896. 

Victorian  Statutes,  Vol.  7,  p.  700.  (q)  Colonial   Bank   v.    Whitney,   11 

(J)    Instruments  Act    1890,   a.    168;  App.  Cas.,  426. 

Qotdsbrough  v.  McCulloch,  5  W.W.  &  (r)  Ex  parte  Ibbetson,  in  re  Moore,  8 

aTJ.  (L.),  154  ;  Stevenson  v.  Landale,  1  CD.,  519. 

V.R.  (L.),  31 ;  1  A.J.R.,  45.  (*)  In  re  Pryce,  ex  parte  Rensburg, 

(m)  Electric   Light   and  Power  Act  4  CD.,  685. 
1896,  s.  42. 
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course  of  trade 
or  business. 


Notice  of 
assignment. 


« 


u 


u 


chap.  v.  debts,  it  is  intended  to  exclude  "  all  those  incorporeal  rights  which 
are  not  visible  or  tangible  or  capable  of  manual  delivery  or  of 
actual  enjoyment  in  possession  in  its  ordinary  sense,  and  which 
if  denied  can  be  enforced  only  by  action  or  suit "  (t). 

The  debts  are  not  confined  to  debts  presently  payable,  but 
debts  which  were  only  contingent  at .  the  commencement  of  the 
insolvency  are  not  included  (u). 

In  the  event  of  an  assignment  of  debts  due  to  the  insolvent  in 
the  course  of  his  trade  or  business  of  either  a  legal  or  equitable 
nature  notice  of  the  same  must  necessarily  be  given  to  the 
debtors  to  take  the  debt  out  of  the  operation  of  the  reputed 
ownership  clause  (v),  and  the  person  to  whom  the  debt  is 
assigned  must  take  every  possible  step  to  obtain  possession 
of  the  debt  (w).  Although  from  absence  of  notice,  consent  of 
the  true  owner  to  the  debt  remaining  in  the  order  and  disposition 
of  the  bankrupt  is  primd  facie  to  be  inferred  such  infer- 
ence may  be  rebutted  if  the  true  owner  take  every  possible 
step  to  obtain  possession  of  the  debt,  or  if  the  failure  to  obtain 
possession  is  not  attributable  to  any  fault  of  his  own  (x),  and  it 
appears  it  is  not  necessary  that  formal  notice  should  be  given  to 
the  debtor,  it  being  sufficient  if  it  be  shown  that  the  fact  of 
assignment  was  communicated  to  him  (y).  The  presentation  of 
a  Government  H.  order  by  the  transferee  to  a  clerk  at  the 
Treasury  for  payment  was  held  not  to  be  notice  of  the  assign- 
ment (z).  In  such  a  case  notice  should  apparently  be  given  to 
the  contracting  department  or  to  the  Treasurer  or  to  both  (a). 
In  addition  to  the  steps  referred  to  registration  under  the  pro- 
visions of  the  Book  Debts  Act  1896  is  also  necessary  for  the  class 
of  debts  therein  dealt  with,  as  that  Act  prescribes  that  no  assign- 
ment or  transfer  of  book  debts  due  or  to  become  due  to  any 
person  whether  absolute  or  conditional  has  any  validity  at  law 
or  in  equity  until  such  assignment  or  transfer  has  been  registered 
by  the  Registrar-General  in  the  manner  prescribed  by  its  pro- 


Repistration 
under  Book 
Debts  Act  1896. 


(t)  Colonial  Bank  v.  Whimey,  11  Ap. 
Cas.,  426,  at  p.  446. 

(«)  Ex  parte  Kemp,  in  re  Fastnedge, 
L.R.  9Ch.,  383. 

[v)  Butter  v.  Everett,  (1895)  2  Ch.f 
872  ;  vide  also  Bartlett  v.  Bartlett,  1 
De.  G.  &  J.,  127,  140 ;  and  Belcher  v. 
Bellamy,  2  Ex.,  303. 

(to)  Butter  v.  Everett,  ante. 


(x)  Ibid. 

(y)  Tibbits  v.  George,  5  A.  k  E.,  at 
p.  115  ;  vide  Smith  v.  Smith,  2  Cr.  & 
M.,  231 ;  and  Ex  parte  Watkins,  1  Mont. 
&  Ayr.,  689. 

(z)  Board  of  Land  and  Works  v. 
Ecroyd,  2  V.L.R.  (E.),  45. 

(a)  Ibid. 
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visions  (6).  This  Act  does  not  apply  to  debts  owing  in  respect  of  chap.  v. 
any  mortgage,  lease,  debenture,  debenture  stock,  deposit  receipt, 
judgment,  bond,  fire,  or  life  assurance  policy  or  contract  for  sale  of 
real  property,  nor  any  debt  for  which  a  promissory  note  or  accept- 
ance has  been  given,  nor  to  an  assignment  or  transfer  of  book  debts 
made  by  any  person  for  the  benefit  of  his  creditors  generally,  but 
it  applies  to  any  debt  due  or  to  become  due  at  some  future  time  to 
any  person  on  account  of  or  in  connection  with  any  profession, 
trade  or  business  carried  on  by  such  person  whether  entered  in 
any  book  or  not,  and  future  debts  of  the  same  nature,  although 
not  incurred  or  owing  at  the  time  of  the  assignment  or 
transfer  (o). 

The  doctrine  of  reputed  ownership  has,  since  it  was  first  enacted  The  doctrine 

flronerftllv 

by  21  Jac.  I.  c.  19,  s.  11,  necessarily  met  with  much  judicial 
interpretation,  and  generally  the  exposition  of  Lord  Redesdale  (d) 
has  been  stated  by  other  judges  to  be  "  the  best  exposition  of  the 
*  law"  (e),  and  is  as  follows : — 

"  The  clause  refers  to  chattels  in  the  possession  of  the  bankrupt,  * in  his  order 
"  and  disposition  with  consent  of  the  true  owner ;'  that  means  where  the  posses- 
"  aion  order  and  disposition  is  in  a  person  who  is  not  the  owner,  to  whom  they  do 
"  not  properly  belong,  and  who  ought  not  to  have  them,  but  whom  the  owner 
"  permits,  unconscientiously  as  the  Act  supposes,  to  have  such  order  and  disposition. 
"  The  object  was  to  prevent  deceit  by  a  trader  from  the  visible  possession  of  a 
"  property  to  which  he  was  not  entitled  ;  but  in  the  construction  of  the  Act  the 
"  nature  of  the  possession  has  always  been  considered,  and  the  words  have  been 
"construed  to  mean  possession  of  the  goods  of  another  with  the  consent  of  the 
"  true  owner." 

The   analogous  sub-section  of  the  Enqlish  Banh*uvtcy  Act  English  Bank- 

°  *  r     a  ruptcy  Act  1888, 

1883  (/ )  does  not  apply  to  Victoria,  and  therefore  does  not  vest  *•  **• 
in  the  trustee  under  the  English  bankruptcy  property  in  the 
possession,  order  or  disposition  of  the  insolvent  in  Victoria  (g).  In 
this  case  the  bankrupt  carried  on  business  in  London  and 
Melbourne  and  elsewhere,  and  was  adjudicated  a  bankrupt  in 
England. 

(b)  Book  Debts  Act  1896,  s.  3.  (/)  46  &  47  Vict.  c.  52,  s.  44,  sub-s. 

(c)  Ibid,  88.  2  and  14.  (iii.). 

(d)  Joy  v.  Campbell,  1  Sch.  &  Lef.,  (g)  The  Federal  Bank  of  Australia 
at  p.  336 ;  9  R.R.,  at  p.  44.  Limited  v.   White,  21   V.L.R.,  451  ;  17 

(e)  Vide  Colonial  Bank  v.  Whinney,  A.L.T.,  189;  1  A.L.R.,  145. 
11  App.  Cas.,  at  p.  443. 
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chap.  v.    3  Property  not  Divisible  amongst  Creditors  and  Incidents 

- 

THERETO. 

The   principal  classes  of  property   which   are  not    divisible 
amongst  the  insolvent's  creditors  are  as  follows : — 

Tools  of  trade,  The  tools  (if  any)  of  the  insolvent's  trade  and  the  necessary 
and  bedding.  '  wearing  apparel  and  bedding  of  himself,  his  wife,  and  children 
to  a  value  inclusive  of  tools  and  apparel  and  bedding  not  exceed* 
ing  £20  in  the  whole  (h).  The  creditors  may  also  by  resolution 
at  a  general  meeting  direct  that  the  whole  or  such  part  as  they 
may  think  fit  of  the  tools  of  trade,  furniture,  and  wearing  apparel 
of  the  insolvent,  his  wife,  and  children  be  granted  to  the  in- 
solvent (i). 

Property  held  by  the  insolvent  in  trust  for  any  other 
person  (k).  The  exception  as  to  trust  property  is  not  limited  to 
the  case  of  express  trusts  only,  and  therefore  if  a  person  occupies 
the  position  of  a  fiduciary  character  property  in  his  hands  will 
not  pass  to  the  trustee  on  his  insolvency,  the  owner  having  a 
right  to  follow  his  goods  while  in  the  hands  of  the  agents, 
assignee,  or  trustee  (/).  Bills  left  for  collection  at  a  bankers  on 
this  principle  would  not  pass  to  the  trustee  on  the  insolvency  of 
the  banker  (m)  ;  bills  discounted  necessarily  would  (n).  To  pre- 
clude trust  property  from  passing  to  the  trustee  it  must  be 
distinguishable,  as  in  the  case  of  money,  if  the  person  entrusted 
with  it  has  mixed  it  with  his  own  so  that  it  cannot  be  dis- 
tinguished and  insolvency  ensues,  the  only  course  left  to  the 
principal  is  to  prove  and  rank  as  an  ordinary  creditor  (o). 

Property  specifically  appropriated  to  a  particular  purpose  before 
sequestration  falls  also  within  the  exception  of  trust  property. 
Where  money  is  not  given  in  itself  for  a  particular  purpose,  but 
subject  to  the  decision  or  approval  of  other  persons,  who  fail  to 


Trust  property. 

Express  trusts 
not  only 
excepted. 


Specifically 

appropriated 

property. 


{h)  S.  70  (2),  Act  of  1890. 

(i)  Ibid. 

(it)  Ibid. 

(0  Vide  Instrument*  Act  1890,  s.  221, 
and  vide  Ex  parte  Cooke,  re  Strachan, 
L.R.  4  Ch.  D.,  123.  In  the  event  of  the 
agent  pledging  the  goods  or  encumber- 
ing  documents  of  title  to  the  same  with 
a  lien,  the  owner  can  redeem  and  prove 
in  the  agent's  insolvency  as  money  paid 
for  the  use  of  the  agent ;  ibid.  Instru- 
ments Act,  ante,  a.  227. 


(m)  Giles  v.  PerkittSs  9  East  12  ;  vide 
Ex  parte  Pease,  19  Vee.,  49. 

(n)  Ex  parte  Sargeant,  i?i  re  Bur- 
rough,  1  Rose,  153. 

(o)  Taylor  v.  Plumer,  3  M.  &  S., 
562;  16  R.R.,  361;  In  re  Halldt* 
Estate,  Knatchbull  v.  Rallttt,  13  CD., 
pp.  717-719 ;  and  In  re  Farmer's  Pro- 
duce Go.  of  Australia  Ltd.,  ex  parte 
Bishop,  20  V.L.R.,62;  15  A.L.T., 
208;  Seeley  v.  Mercantile  Bank,  18 
V.L.R.,  485. 
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respond,  the  trustee  on  the  insolvency  of  the  donor  is  entitled  to  CHAP.  V. 
recover  the  amount  from  the  person  holding  the  same  (p),  and 
the  trustee  is  also  entitled  to  money  paid  to  the  insolvent  for 
application  in  a  specific  manner  when  sequestration  has  occurred 
before  steps  have  been  taken  towards  the  application  of  such,  as 
the  insolvent  in  such  a  case  is  merely  a  debtor  (q).  Property  is 
more  frequently  specifically  appropriated  for  the  purpose  of  meet- 
ing bills  of  exchange,  but  what  amounts  to  a  specific  appropria- 
tion or  not  is  a  matter  of  construction  (r). 

There  is  another  and  important  branch  of  specific  appropriation,  The  rule  of  Ex 
which  gives  a  right  to  the  holder  of  an  acceptance  to  securities  pare  an7H/' 
deposited  by  the  drawer  with  the  acceptor  to  cover  the  indebted- 
ness created  by  the  acceptance.  It  arises  only  in  the  event  of  the 
respective  estates  of  the  drawer  and  acceptor  becoming  insolvent. 
This  is  known  as  the  rule  of  Ex parteWaring  (a).  Observing  upon 
it,  Cotton,  L.J.,  in  Ex  parte  Lever \  in  re  Svset  14  Q.B.D.,  at  p.  623, 
puts  the  principle  of  the  rule  thus : — "  The  Court  finds  certain 

* 

"  property,  in  the  hands  of  a  bankrupt  which  has  been  remitted 
"  to  him  by  another  person,  also  become  bankrupt,  to  secure  him 
"  against  a  liability  which  he  had  undertaken  ppon  bills  drawn 
"on  him  by  that  person.  The  property  cannot  be  applied  in 
"  paying  the  general  creditors  of  the  acceptor,  because  it  was  in 
u  his  hands  impressed  with  a  trust,  nor  can  it  go  to  pay  the 
11  general  creditors  of  the  drawer,  because  he  was  not  entitled  to 
"  have  it  back  without  meeting  the  acceptances.  The  property  is 
tt  applied  in  such  a  way  as  will  carry  out  as  far  as  possible  the 
"  equities  between  the  two  estates  i.e.,  in  paying  the  acceptances 
tt  to  cover  which  it  was  sent.     The  rule  assumes  that  the  property 


(p)  Taylor  v.  Danby,  2  A.L.R.,  133. 

(?)  In  re  Barned?*  Banking  Company , 
tx  parte  Mousey \  39  L.J.  Ch.,  635  ;  and 
tide  Farley  v.  Turner,  5  W.R.,  666. 
m  (r)  Vide  Rankin  v.  Alfaro,  5  CD., 
786.  In  this  case  A.  assigned  con- 
signed coffee  to  B. ,  and  drew  bills  upon 
him  which  he  declined  to  accept.  C. 
was  the  holder  of  some  of  these  bills. 
A.,  6nding  that  B.  would  not  accept 
the  bills,  wrote  to  D.  requesting  him  to 
realise  the  coffee,  honour  the  bills,  tele- 
graph for  a  remittance  if  the  proceeds 
would  not  cover  the  bills,  and  conduct 
the  business  so  as  to  prevent  A.  *s  repu- 
tation from  suffering.  The  day  before 
the  due  date  of  the  bills  held  by  C,  D. 


wrote  to  him  a  note  specifying  the  bills 
and  saying,  "  Take  note  that  I  expect 
"  to  receive  early  next  week  delivery 
"  of  the  coffee  sent  by  drawer  against 
"  the  above,  and  that  I  will  then  again 
Cl  write  to  you  on  the  subject."  Three 
days  after  this  D.  wrote  toC,  "  Re- 
"  f erring  to  my  memorandum  of  the 
"  14th  instant,  B.  has  handed  me  the 
"  warrants  for  the  coffee.  I  shall  dis- 
"  pose  of  the  same  as  instructed  by 
"  sender,  and  will  let  you  have  further 
14  particulars  in  due  time."  The  letters 
gave  C.  an  equitable  charge  on  the  pro- 
ceeds of  the  coffee. 

(*)  Ex  parte  Waring,  19  Ves.,  345; 
13R.R.,  217. 


of  action. 
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CHaP.  v.  "  which  is  in  the  hands  of  the  acceptor  is  not  his  own  absolute 
"  property,  if  it  was  it  would  go  to  pay  his  creditors  generally." 
As  previously  stated  the  rule  is  only  applicable  in  the  event  of  the 
estates  of  the  drawer  and  acceptor  being  sequestrated,  as  it  neces- 
sarily follows  that  if  one  only  is  insolvent  the  other  must  pay  the 
holder,  and  the  property  appropriated  would  then  pass  to  him. 
Another  essential  is  the  holder  must  have  the  right  of  double 
proof,  that  is  a  proof  against  both  the  estates  of  the  drawer,  and 
the  acceptor  (t). 

Property  of  the  The  Crown  is  not  bound  by  the  Acts  (u),  and  therefore  money 
lodged  with  the  sheriff  to  procure  a  crown  debtor's  release  from 
an  arrest  by  the  sheriff  upon  a  warrant  of  fieri  capias  issued  on  a 
judgment  for  an  estreated  recognisance  was  unaffected  by  the 
insolvency  of  the  debtor  (v). 

personal  rights  The  insolvent  may  continue  in  his  own  name,  and  for  his  own 
benefits  any  action  commenced  by  him  before  sequestration  for 
any  personal  injury  or  wrong  done  to  himself  or  to  any  of  his 
family  (w).  Personal  wrongs  within  the  meaning  of  this  section 
are  wrongs  or  injuries  done  to  the  reputation  or  person  such  as 
libel,  slander  or  assault.  These  do  not  affect  the  estate  in  any 
way  (x). 

In  cases  of  personal  tort  where  the  injury  is  of  a  personal 
nature  to  the  insolvent  or  where  the  personal  feelings  of  the 
insolvent  are  involved  the  right  of  action  is  the  primary  personal 
injury  to  the  insolvent,  that  being  the  principal  and  essential 
cause  of  action  (y).  The  principle  extends  to  trespass  to  lands, 
whereby  the  plaintiff  and  his  family  are  disturbed  and  annoyed, 
as  in  the  case  of  breaking  and  entering  the  dwelling-house  and 
garden  of  the  plaintiff  and  damaging  the  doors  of  the  house  and 
trees  of  the  garden  and  seizing  his  goods  and  exposing  them  for 

(0  Vide  Vaughan  v.  Halliday,  L.R.,  gait,  in  re  Gled&tanes,  L.R.,  8Ch.,  965  ; 

9  Ch.,  p.  561,  distinguishing  Ex  parte  Ex  parte  Banner,  re  Tappenbach,  2 
Smart,  re  Richardson,  L.R.,  8  Ch.,  220.  CD.,  278  ;  Ex  parte  Dever,  re  Suse,  14 
Some  of  the  principal  cases  in  which  this  Q.  B.  D. ,  611. 

doctrine  has  been  considered  are  In  re  (u)  Beg.  v.  Griffiths,  9  V.L.R.  (L.), 

New    Zealand    Banking    Corporation,  45. 

HicMe's  Case,  L.R.,  4,  Eq.  226  ;  Trim-  (v)  Ibid, 

mingham  v.  Maud,  L.R.,  7  Kq.  201  ;  (to)  S.  79,  Act  of  1890. 

Royal  Bank  of  Scotland  v.  Commercial  {x)  Merry  v.  The  Qneen,  13  V.L.R., 

Bank  of  Scotland,  L.  R. ,  7  Ap.  Cas. ,  366 ;  at  p.  267 

Ex  parte  Gomez,  in  re  Ygletias,  L.R.,  [y)  Rogers  v.  Spence,  13  M.  &  W.f 

10  Ch. ,  639 ;  Ex  parte  Dewh  urst,  re  Leg-        57 1 . 
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sale  (s),  and  rights  of  action  and  damages  arising  from  seizing  and  CHAP.  V. 
taking  the  plaintiffs  goods  under  a  false  and  unfounded  claim  for 
debt,  whereby  the  plaintiff  was  annoyed  and  prejudiced  (a),  and 
to  the  right  of  action  for  the  seduction  of  a  man's  daughter  (6). 
The  principle  also  extends  to  damages  recovered  in  an  action 
for  tort  by  a  bankrupt  after  sequestration  and  before  his  dis- 
charge (c).  If  the  insolvent  accumulates  the  money  and  invests 
it  in  some  property  the  trustee  would  probably  be  able  to  reach 
it,  but  the  fact  that  he  could  do  that  does  not  enable  him  to 
intercept  the  damages  before  they  reach  the  insolvent's  hands 
or  to  prevent  him  from  spending  them  in  the  maintenance  of 
himself  and  his  family  (d).  Although  the  right  of  action  for  a 
personal  injury  pending  at  the  time  of  sequestration  does  not  pass 
to  the  assignee,  yet  when  judgment  has  been  recovered  and  the 
right  of  action  turned  into  a  debt  before  sequestration  the  debt 
will  pass  (e). 

An  action  for  breach  of  promise  of  marriage  is  strictly  personal, 
and  the  cause  of  action  is  one  which  does  not  affect  property  (/), 
and  apparently  therefore  it  would  not  vest  in  the  trustee.  It  is 
otherwise,  however,  where  a  sum  is  fixed  by  way  of  penalty  or 
compensation  for  breach  of  contract,  as  in  cases  of  wrongful 
dismissal  (g). 

Though  the  assignee  or  trustee  on  the  insolvency  of  a  tenant  ^"^^ 
may  put  in  an  agent  authorised  by  the  Licensing  Court  to  carry  hcense 
on  the  business  (A),  that  right  does  not  apply  if  the  lease  has  been 
lawfully  determined  by  the  landlord,  for  on  his  taking  lawful 
possession  the  licensee  has  no  right  to  carry  on  the  business,  and 
his  assignee  or  trustee  in  insolvency  stands  in  no  better  position. 
A  publican's  licence  is  a  personal  one,  the  exercise  of  which  is 
limited  to  particular  specified  premises  (i). 

The  property  and  interest  of  any  person  to  the  extent  of  £1,000  Life  assurance 
in  the  whole  in  any  policy  or  policies  of  assurance  on  his  own  p****  Act  18fl0- 
life  does  not  vest  in  the  assignee  or  trustee  unless  the  insolvency 

(=)  IhitL  323. 

(a)  Brewer  v.  Dew,  11  M.  k  W.,  (/)  Finlay  v.  Chimey,  20  Q.B.D., 
C25.  494. 

(b)  Howard  v.  Crowther,  8  M.  &  \W,  (g)  Beckham  v.  Drake,  2H.L,  579  ; 
601.  Wadling  v.  Oliphant,  1  Q.B.D.,  145. 

(f)  Ex  parte  Vine,  in  re    Wilson,   8  {h)  S.  115,  Licensing  Act  1890. 

Ch.  D.,  p.  364.  (i)  Anthonea*  v.  Anderson,  14  V.L.R., 

id)  Ibid.  pp.  142,  143. 
(e)  Solly  v.  Atkinson,  5  V.L.R.  (E.), 
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chap.  v.    occurs  within  two  years  after  the  date  of  the  policy  (Jfc),  and 
"  a  voluntary  settlement "  by  an  assured  of  policies  on  his  own 
life  is  to  the  extent  stated  valid  against  the  creditors  (J).  The 
provision  in  the  Act  cited  does  not  preclude  a  testator  from 
directing  that  his  debts  shall  be  paid  out  of  his  life  policies,  and 
the  sum  mentioned  or  any  part  of  it  is  not  exempted  from  the 
operation  of  such  direction  (?n).     Where  an  uncertificated  insol- 
vent, who  also  had  creditors  for  debts  incurred  after  the  seques- 
tration, so  directed,  it  is  a  question  of  intention,  for  which  the 
Policies  of         whole  of  the  will  must  be  looked  at  to  discover,  and  not  a 
under  Married    particular  part  of  it  only  (n).     A  policy  of  assurance  effected  by 
perty  Act  1890.    any  man  on  his  own  life  and  expressed  to  be  for  the  benefit  of 
liis  wife  or  of  his  children  or  of  his  wife  and  children  or  any  of 
them,  or  by  any  woman  on  her  own  life  and  expressed  to  be  for 
the  benefit  of  her  husband  or  of  her  children  or  of  her  husband 
and  children  or  any  of  them,  creates  a  trust  in  favour  of  the 
objects  therein  named,  and  the  moneys  payable  under  any  such 
policy  do  not  so  long  as  any  object  of  the  trust  remains  unper- 
formed form  part  of  the  estate  of  the  insured  nor  are  they  subject  to 
his  or  her  debts  (o);  but  if  it  be  proved  that  the  policy  was  effected 
and  the  premiums  paid  with  intent  to  defraud  the  creditors  of 
the  insured,  the  trustee  is  entitled  to  receive  out  of  the  moneys 
payable  under  the  policy  a  sum  equal  to  the  premiums  so  paid  ( p). 

Accommodation      A  mere  accommodation  bill  in  the  hands  of  the  original  party 

bills.  .  &  f       J 

to  whom  it  is  given  does  not  pass  to  the  trustee  (q). 


Electric  line* 
and  apparatus. 


Goods  stopped 
in  transit. 


Electric  lines,  meters  and  apparatus  relating  to  electricity 
belonging  to  the  persons  or  undertakers  authorised  to  supply 
electricity  upon  premises  not  belonging  to  such  persons  are  not 
affected  by  the  insolvency  of  the  person  in  whose  possession  they 
are  and  thereupon  do  not  pass  to  the  trustee  (r). 

Goods  stopped  in  transit  do  not  pass  to  the  trustee,  but  4ie 
can  complete  the  transaction  as  the  contract,  subject  to  the  pro- 


fit) Companiex  Act  1890,  s.  369. 

(0  Davey  v.  Pein,  10  V.L.R.  (E.), 
306 ;  Colonial  Mutual  Life  Assurance 
Society  v.  Davty,  11  V.L.R.,  446. 

(m)  Allen  v.  Edmonds,  12  V.L.R., 
789;  Campbtll  v.  Stephen,  13  V.L.R., 
308. 

(h)  The  Truateett,  Executors  and 
Agency  Company  Limited  v.  Scott,  2 


A.L.R.,  203. 

(o)  S.  14,  Married  Women  ft  Property 
.4c*  1890.    Holt  v.  £Watf,2C.D.,  266. 

(p)  S.  14,  ante. 

(q)  Clough  v.  Gray,  1  W.  &  W.  (E.), 


225. 


(r)  Electric    Light  and    Power  Ad 
1896,  s.  42. 
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visions  hereinafter  referred  to,  is  not  rescinded  by  the  exercise  of    chap.  v. 
stoppage  in  transit.     The  provisions  referred  to  are — (a)  Where 
an  unpaid  seller  who  has  exercised  his  right  of  lien  or  retention  tnmsition. 
or  stoppage  in  transitu  re-sells  the  goods  the  buyer  acquires  a 
good  title  thereto  as  against  the  original  buyer,     (b)  Where  the 
goods  are  of  a  perishable  nature  or  where  the  unpaid  seller  gives 
notice  to  the  buyer  of  his  intention  to  re-sell  and  the  buyer  does 
not  within  a  reasonable  time  pay  or  tender  the  price  the  unpaid 
seller  may  re-sell  the  goods  and  recover  from  the  original  buyer 
damages  for  any  loss  occasioned   by  his   breach  of  contract, 
(c)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in  case 
the  buyer  should  make  default  and  on  the  buyer  making  default 
re-sells  the  goods,  the  original  contract  of  sale  is  thereby  rescinded 
but  without  prejudice  to  any  claim  the  seller  may  have  for  dam- 
ages (s).     The  right  of  stoppage  in  transitu  is  exercised  by  the 
unpaid  seller- recovering  possession  of  the  goods  when  they  are  in 
course  of  transit  and  he  may  retain  them  until  payment  or  tender 
of  the  price  (t).     The  right  arises  when  the  buyer  has  become 
insolvent  (u).     A   person  is  deemed   by  the  Act  dealing  with  Meanin  of 
stoppages  in  transitu  (v)  to  be  "  insolvent "  within  its  meaning  ^S^hes^ 
who  either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  isw^  Act 
business  or  cannot  pay  his  debts  as  they  become  due,  whether 
he  has  committed  an  act  of  insolvency  or  not  (w).     And  a  seller 

*  x  Meaning  of 

of  goods  is  deemed  to  be  an  "  unpaid  seller"  within  the  meaning  u™v°m  8eller-' 
of  the  same  Act  (a)  when  the  whole  of  the  price  has  not  been 
paid  or  tendered  (b)  when  a  bill  of  exchange  or  other  negoti- 
able instrument  has  been  received  as  conditional  payment,  and 
the  condition  on  which  it  was  received  has  not  been  fulfilled  by 
reason  of  the  dishonour  of  the  instrument  or  otherwise  (x),  and  JJSS!"' of 
the  term  "  seller  "  includes  any  person  who  is  in  the  position  of 
seller,  as  for  instance  an  agent  of  the  seller  to  whom  the  bill  of 
lading  has  been  endorsed  or  a  consignor  or  agent  who  has  himself 
paid  or  is  directly  responsible  for  the  price  (y). 

Goods  are  deemed  to  be  in  course  of  transit  from  the  time  when  Duration  of 

transit. 

they  are  delivered  to  a  carrier  by  land  or  water  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer  until  the 

(*)  Sale  of  Good*  Act  1896,  s.  52.  (w)  Ibid,  8.  3  (3). 

(O  Ibid,  a.  48.  (x)  Ibid,  s.  43. 

(u)  Ibid,  8.  44.  (y)  Ibid. 
(p)  Sale  of  Goods  Act  1806. 
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CHAP.  v.    buyer  or  his  agent  in  that  behalf  takes  delivery  of  them  from 

such  carrier  or  other  bailee  or  custodier  (z).    If  the  buyer  or  his 

agent  in  that  behalf  obtains  delivery  of  the  goods  before  their 

arrival  at  the  appointed  destination  the  transit  is  at  an  end  (a). 

trustee  on         The  goods  pass  to  the  trustee  when  once  delivery  has  been  made, 

delivery.  &  r  J 

though  the  delivery  may  not  take  place  until  after  the  sequestra* 
tion,  as  the  sequestration  is  not  of  itself  a  countermand  of  the 
order,  the  trustee  having  the  right  to  take  possession  of  every- 
thing that  may  come  into  his  hands  (6). 

when  transit  is       If  after  the  arrival  of  the  goods  at  the  appointed  destination 

at  an  end.  . 

the  carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer 
or  his  agent  that  he  holds  the  goods  on  his  behalf  and  continues 
in  possession  of  them  as  bailee  or  custodier  for  the  buyer  or  his 
agent  the  transit  is  at  an  end  and  it  is  immaterial  that  a  further 
destination  for  the  goods  may  have  been  indicated  by  the 
buyer  (c).  If  the  goods  are  rejected  by  the  buyer  and  the  carrier 
or  other  bailee  or  custodier  continues  in  possession  of  them  the 
transit  is  not  deemed  to  be  at  an  end  even  if  the  seller  has  re- 
fused to  receive  them  back  (d).  When  goods  are  delivered  to  a 
ship  chartered  by  the  buyer  it  is  a  question  depending  on  the 
circumstances  of  the  particular  case  whether  they  are  in  the 
possession  of  the  master  as  a  carrier  or  as  agent  to  the  buyer  (t/> 

The  delivery  of  the  goods  "  free  on  board  "  does  not  in  itself 
prove  that  the  transitus  is  at  an  end  (e).  Where  the  carrier  or 
other  bailee  or  custodier  wrongfully  refuses  to  deliver  the  goods 
to  the  buyer  or  his  agent  in  that  behalf  the  transit  is  deemed  to 
be  at  an  end  (/).  Where  part  delivery  of  the  goods  has  been 
made  to  the  buyer  or  his  agent  in  that  behalf  the  remainder  of 
the  goods  may  be  stopped  in  transitu  unless  such  part  delivery 
has  been  made  under  such  circumstances  as  to  show  an  agree- 
ment to  give  up  possession  of  the  whole  of  the  goods  (g). 

Manner  of  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu, 

2£»e      either  by  taking  actual  possession  of  the  goods  or  by  givingnotice 

transitu.  .  *         *     •*  .      t         •  i 

of  his  claim  to  the  carrier  or  other  bailee  or  custodier  m  whose 
possession  the  goods  are,  such  notice  may  be  given  either  to  the 

(2)  Sale  of  Goods  Act  1896,  s.  49.  (d)  Ibid. 

(a)  Ibid.  («)  Berndtson  v.  Strang,  L.R.,  3  Ch., 

(b)  Scott  v.  Ptttit,  3  Bos.  &  P.,  469 ;        588. 

7  R.R..  804.  (/)  Sale  ofOooch  Act  1896,  a.  49. 

(c)  Sale  of  Goods  Act  1896,  s.  49.  {g)  Ibid. 
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person  in  actual  possession  of  the  goods  or  to  his  principal.  In  chap.  v. 
the  latter  case  the  notice  to  be  effectual  must  be  given  at  such 
time  and  under  such  circumstances  that  the  principal  by  the 
exercise  of  reasonable  diligence  may  communicate  it  to  his 
servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer  (h). 
When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to 
the  carrier  or  other  bailee  or  custodier  in  possession  of  the  goods 
he  must  re-deliver  the  goods  to  or  according  to  the  directions  of 
the  seller,  who  bears  the  expenses  of  such  re-delivery  (i). 

If  the  carrier,  after  notice  from  the  seller  of  the  goods  to  stop  Delivery  by 

mistake. 

them  in  transitu,  by  mistake  delivers  them  to  the  buyer,  the 
property  does  not  pass  but  is  revested  in  the  seller,  and  if  the 
buyer's  estate  has  become  sequestrated  the  goods  are  not  in  his 
order  and  disposition  with  the  consent  of  the  true  owner  Qc). 

Subject  to  the  provisions  of  the  Sale  of  Goods  Act  1896,  the  Effect  of  sub- 

eale  or  pledge  by 

unpaid  seller's  right  of  lien,  retention  or  stoppage  in  transitu  is  buyer  on  the 
not  affected  by  any  sale  or  other  disposition  of  the  goods  which  the  2J2jJJj^f°r 
buyer  may  have  made  unless  the  seller  has  assented  thereto,  but tramUu' 
where  a  document  of  title  to  goods  has  been  lawfully  transferred 
to  any  person  as  buyer  or  owner  of  the  goods  and  that  person  trans- 
fers the  document  to  a  person  who  takes  the  document  in  good 
faith  and  for  valuable  consideration,  then  if  such  last-mentioned 
transfer  was  by  way  of  sale,  the  unpaid  sellers  right  of  lien  or 
retention  or  stoppage  in  transitu  is  defeated,  and  if  such  last- 
mentioned  transfer  was  by  way  of  pledge  or  other  disposition  for 
value,  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  can   only  be  exercised  subject  to  the   rights  of  the 
transferee  (l\ 

Money  and  things  in  action  are  excluded  from  the  description  Money-and 

J  °  r  things  in  action 

of  goods  in  the  Sale  of  Goods  Act  1896.  The  term  "  goods  "  being  in  «■»•<*  to 

o  J  o  r>  stoppage  xn 

described  (m)  as  including  all  chattels  personal  other  than  things  transUu- 
in  action  and  money,  and  includes  emblements  industrial  grow- 
ing crops  and  things  attached  to  or  forming  part  of   the  land 
which  are  agreed  to  be  severed  before  sale  or  under  the  contract 
of  sale.     When  money  is  remitted  by  letter  or  packet,  the  same 

(h)  Ibid,  a.  50.  (0  Sale  of  Goods  Act  1896,  8.  51. 

(»)  Ibid.  See  also  Instruments  Act  1890,  as.  229, 

(k)  Litt  v.  Cowlty,  7  Taunt.,  169;        230. 
17  R.R.,  482.  (m)  S.  3. 

17 
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chap.  v.  cannot  be  returned  to  the  sender  without  either  the  consent  in 
writing  of  the  person  to  whom  the  same  is  addressed,  or  by  the 
direction  of  the  Postmaster-General  (ri). 


Goods  subject 
to  unpaid  seller's 
lien. 


As  to  part 
delivery. 


Termination  of 
lien. 


Where  a  buyer  of  goods  becomes  insolvent,  the  unpaid  seller 
who  is  in  possession  of  them  is  entitled  to  retain  possession  of 
them  until  payment  or  tender  of  the  price  (o).  They  will  not 
pass  to  the  trustee  unless  he  elects  to  complete  the  contract  by 
payment  of  the  agreed  price  within  a  reasonable  time  (jp).  If 
the  trustee  does  not  do  so,  the  vendor  is  entitled  to  treat  the 
contract  as  broken,  and  resell  the  goods  without  first  tendering 
them  to  the  trustee,  and  to  prove  on  the  estate  for  damages  for 
breach  of  contract,  the  measure  of  the  damages  if  the  market  is 
falling  being  the  difference  between  the  contract  price  and  the 
price  obtained  in  the  resale  (q).  The  unpaid  seller  may  also  in 
case  of  the  insolvency  of  the  buyer  exercise  the  right  of  stopping 
the  goods  in  transitu  after  he  has  parted  with  the  possession  of 
them  as  well  as  his  right  of  resale  (r).  The  seller  may  exercise 
his  right  of  lien  notwithstanding  that  he  is  in  possession  of  the 
goods  as  agent  or  bailee  or  custodier  for  the  buyer  (a). 

Where  an  unpaid  seller  has  made  part  delivery  of  the  goods 
he  may  exercise  his  right  of  lien  or  retention  on  the  remainder 
unless  such  part  delivery  has  been  made  under  such  circum- 

* 

stances  as  to  show  an  agreement  to  waive  the  lien  or  right  of 
retention  (t). 

The  unpaid  seller  of  goods  loses  his  lien  or  right  of  retention 
thereon — (a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer  without 
reserving  the  right  of  disposal  of  the  goods,  (b)  When  the  buyer 
or  his  agent  lawfully  obtains  possession  of  the  goods,  (c)  By 
waiver  thereof.  But  the  unpaid  seller  of  goods  having  a  lien  or 
right  of  retention  thereon  does  not  lose  his  lien  or  right  of  reten- 
tion by  reason  only  that  he  has  obtained  judgment  or  decree  for 
the  price  of  the  goods  (u). 


(n)  Post  Office  Act  1890,  s.  31.  This 
provision  does  not  apply  to  the  cases 
expressly  referred  to  in  the  Act  cited, 
as  the  return  of  letters  addressed  to 
sweep  and  lottery  promoters,  fortune 
tellers,  &c. 

(o)  Sale  of  Goods  Act  1896,  s.  45. 


{p)  Ex  parte  Stapleton,  in  re  Nathan^ 
10  Ch.  D.,586. 
(q)  Ibid. 

(r)  Sale  of  Goods  Act  1886,  s.  44. 
{s)  Ibid,  s.  45. 
(0  Ibid,  s.  46. 
(u)  Ibid,  s.  47. 
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The  Court  may  in  its  discretion  order  such  portion  of  the  pay,    chap,  v  . 
half-pay,  salary,  emolument  or  pension  of  an  insolvent  to  be  paid  pay,  hau-pay, 
to  the  trustee  to  be  applied  in  payment  of  the  debts  of  such  insol-  ^rwnoi  eun- 
vent,  and  such  order  being  lodged  in  the  office  of  any  officer  or 
person  appointed  to  pay  or  paying  any  such  pay,  half -pay,  salary, 
emolument  or  pension,  such  portion  of  the  said  pay,  half-pay,  Appropriation 
salary,  emolument  or  pension  as  is  specified  in  such  order  must  be 
paid  to  the  trustee  until  the  Court  otherwise  orders  (v).     It  has 
been  stated  that  if  the  pension  is  given  wholly  for  past  services 
it  passes  to  the  trustee  without  an  order  (w). 

The  assignee  or  trustee  must  give  notice  to  the  insolvent  of  his  Notice  to 

°  &  insolvent. 

intention  to  apply  to  the  Court  for  an  appropriation  (x).  The 
notice  must  specify  the  time  and  place  for  hearing  the  applica- 
tion and  that  the  insolvent  is  at  liberty  to  show  cause  against  such 
order  being  made.    The  form  of  notice  is  form  No.  105,  Appendix. 

&  '      rr  Form  of. 

po8tfwith  such  variations  as  circumstances  may  require(v).   Where 

.  .  J        ^  *  Communication 

the  order  is  made  the  chief  clerk  must  give  to  the  applicant  a  °'opdcf;  *°  c**ief 

°  rr  of  department  or 

sealed  copy  of  the  order,  who  must  communicate  the  same  to  the  otherPeraon- 

chief  of  the  department  or  other  person  under  whom  the  pay, 

half -pay,  salary,  emolument  or  pension  is  enjoyed  (z).   The  form  of 

order  is  No.  106,  Schedule  of  Forms,  Appendix,  post.     Where  an 

order  has  been  made  for  the  payment  by  an  insolvent  or.  by  his  Formofordcr- 

..  .  «...  i  Review  of  order. 

employer  for  the  time  being  of  a  portion  of  his  income  or  salary  y 
the  insolvent  may,  upon  his  ceasing  to  receive  a  salary  or  income 
of  the  amount  he  received  when  the  order  was  made,  or  upon  the 
happening  of  any  event  affecting  his  financial  position,  apply  to 
the  Court  to  rescind  the  order  or  reduce  the  amount  ordered  to 
be  paid,  and  the  assignee  or  trustee  (as  the  case  may  be)  may 
upon  the  insolvent  receiving  a  salary  or  income  of  an  amount 
greater  than  that  received  by  the  insolvent  when  the. order  was 
made,  or  upon  the  happening  of  any  event  affecting  the  financial 
position  of  the  insolvent,  apply  to  the  Court  to  increase  the 
amount  ordered  to  be  paid  by  the  insolvent  (a). 

A  purely  voluntary  allowance  cannot  be  dealt  with  by   the  voluntary 


allowances. 


(v)  S.  99,  Act  of  1890.  but  in  different  terms  in  the  English 

(»c)  Be  Cockburn,  6  A.L.T.,  248,  re-  Bankruptcy  Act  {ibid). 

f erring  to  Caven  v.  Cooper,   33  L.J.  (a:)  R.  94. 

Ch.,  289.     In  the  opinion  of  Noel,  J.,  (y)  Ibid. 

«.    99    should    be  construed    without  (z)  R.  95. 

reference  to  sections  of  a  like  import  (a)  R.  96. 
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CHAP.  T. 


Earnings  of 
professional 


men. 


Inalienable 
pensions. 


Wages. 


Court,  as  it  cannot  pass  to  the  trustee  (6),  and  the  provisions  of 
'  the  section  apparently  cannot  be  applied  to  the  prospective  or 
contingent  earnings  of  a  professional  man  in  the  exercise  of  his 
own  personal  skill  and  knowledge  as  his  "  income  "  depends  upon 
the  amount  of  the  work  he  does  the  result  of  such  personal  skill 
and  knowledge  (c),  and  further  the  words  of  the  section  do  not 
appear  to  contemplate  such  earnings,  but  on  the  other  hand  the 
profits  made  by  a  bankrupt,  e.g.,  a  surgeon  dentist,  after  bank- 
ruptcy are  not  entitled  to  protection  against  the  trustee  though 
mainly  due  to  the  personal  skill  of  the  bankrupt  if  they  are  made 
and  divided  as  profits  of  a  business  which  the  bankrupt  has  con- 
tinued to  carry  on  in  partnership  after  his  bankruptcy,  the 
effect  of  which  is  that  they  lose  their  character  of  personal 
earnings  (d). 

In  a  case  where  the  insolvent  was  formerly  an  officer  in  the 
Indian  army  and  the  pension,  it  appears  from  the  report,  was 
an  Indian  one  and  as  such  inalienable  and  by  the  Indian  Code 
of  Civil  Procedure  excepted  from  the  property  which  vests  in 
the  receiver  under  an  Indian  insolvency,  it  was  held  under  the 
analogous  section  of  the  Bankruptcy  Act  1883  although  the 
Court  had  jurisdiction  to  make  an  order  for  part  payment  of  such 
a  pension  that  as  its  effect  would  be  to  defeat  the  object  of  the 
Indian  legislature  it  was  wrongly  made  and  must  be  set- 
aside  (e). 

The  wages  of  a  working  collier  have  been  held  not  to  be  salary, 
and  an  application  to  set  aside  a  portion  of  the  same  was 
refused  (/).  The  case  quoted  comes  within  the  principle  laid 
down  in  Ex  parte  BenweU  (c),  and  such  appears  to  be  that 
although  a  bankrupt  is  in  receipt  of  sums  of  money,  yet  inasmuch 
as  he  is  not  entitled  to  receive  such  sums  with  reference  to  a 
period  computed  by  time  but  only  in  respect  of  the  amount  of 
the  work  done,  the  same  are  not  salary  or  anything  ejusdem 
generis  with  it.  The  case  of  the  working  collier  falls  within  this, 
for  if  he  works  regularly  he  gets  his  wages  and  if  he  does  not  go 


(ft)  Vide  Ex  parte  and  in  re  Wicks, 
17  Ch.  D.,70. 

(c)  Vide  Ex  parte  BenweU,  in  re 
Hutton,  14Q,B.D.,301. 

{d)  In  re  Rogers,  ex  parte  Collins,  1 
Manson,  387,  (1894)  1  Q.B.,  425;  vide 


also  Mercer  v.  Vans  Colina,  4  Manson, 
363. 

(e)  In  re  and  ex  parte  Saunders,  (1895) 
2  Q.B.,  117. 

(f)  In  re  Jones,  ex  parte  Lloyd,  8 
Morrell,  210;  (1891)  2  Q.B.,  231. 
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to  work  he  gets  nothing  (g).    It  has  been  said  that  whenever  a    chap.  v. 
sum  of  money  has  these  four  characteristics — first  that  it  is  paid 

.  Characterirtkss 

for  services  rendered  ;  secondly,  that  it  is  paid  under  some  of  salary. 
contract  or  appointment ;  thirdly,  that  it  is  computed  by  time  ;  * 
and  fourthly  that  it  is  payable  at  a  fixed  time — such  is  salary 
though  it  may  not  be  a  complete  definition  nor  inclusive  of  every 
kind  of  salary  (h).  A  commercial  traveller  in  receipt  of  £100  a 
year  in  an  engagement  terminable  at  a  week's  notice  is  in  receipt 
of  a  salary  (i). 

The  principle  which  underlies  the  making  of  the  order  is  a  Principle  on 

*  x  °  which  order  is 

question  of  amount  and  the  bankrupt  will  only  be  allowed  to  made- 
retain  such  sum  as  is  sufficient  for  the  reasonable  maintenance  of 
himself  and  his  family  (k),  and  in  order  to  entitle  the  Court  to 
make  the  order  the  bankrupt  must,  it  has  been  decided  under  46 
&  47  Vict.  c.  52,  s.  53,  be  in  actual  receipt  of  the  salary  (I).  The 
Court  ought  not  to  cut  down  too  closely  a  bankrupt's  means  of 
livelihood  but  should  leave  a  liberal  margin  for  his  support  (m). 

The  salary   is  not "  property  of  the  bankrupt,"   which   vests  A^an^m^im 
iu  the  trustee,  and  consequently  until  the  order  is  made  the 
debtor  is  competent  to  make  any  arrangement  which  he  pleases 
in  regard  to  such  salary  and  the  order  when  made  cannot  affect 
the  validity  of  such  an  arrangement  (n). 

The  certificate  of  discharge,  unless  the  payments  are  expressly  Ce88erof  order- 
ordered  to  be  continued,  terminates  the  order  (o). 

Where  there  is  a  fund  out  of  which  .the  payments  are  made  to  solicitor's  Hen 

9         r    *  on  fund. 

the  bankrupt,  the  solicitor  of  the  bankrupt  has  against  the 
trustee  a  first  charge  for  his  costs  of  creating  the  fund,  for 
example,  his  costs  properly  incurred  in  taking  out  and  main- 
taining certain  patents  and  carrying  through  the  arrangements 
connected  therewith  (p). 

An  interest  in  property  may  be  settled  by  a  person  on  another, 

ig)  Vide  ibid.  made  against  him  agreed  that  his  em- 

(A)  In  re  Shine,  (1892)  1  Q.B.,  at  p.  plover  should  deduct  the  greater  part 

531.  of  his  salary  in  satisfaction  of  debts 

(i)  Re  Brindley,  4  Morrell,  104.  which  the  employer  had  bought  up. 

\k)   In   re  Oraydon,  ex  parte   The  (m)  Ibid,  per  Lord  Etsher,  at  p.  532. 

Official  Receiver,  (1896)  1  Q.B.,  417.  (n)  Ibid,  at  p.  522. 

(I)  In  re  Shine,  ante,  at  p.  522.     In  (o)  In  re  Gold,  8  Morrell,  45. 

this  case  the  bankrupt  was  an  actor,  (p)  In  re  Oraydon,  ante. 

and  after  a  receiving  order  had  been 
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CHAP.  v.     defeasible  on  the  latter's  insolvency,  and  the  same  would  not 
interest  in        pass  to  the  trustee,  the  insolvency  working  a  forfeiture  (q).     A 

Sroperty 
eteruiinabie  on  settlement  of  damages  recovered  against  a  co-respondent  upon 

insolvency.  °  ^  r  r 

trust  for  the  wife  for  life  whilst  chaste  and  unmarried,  and  then 
for  the  husband  for  life  with  a  gift  over,  in  the  event  of  his 
bankruptcy  is  good  as  against  the  trustee  (r). 

Property  may  also  be  settled  defeasible  on  insolvency,  but  with 
power  to  the  trustees  under  the  settlement  to  confer  on  the  in- 
solvent what  they  think  fit  from  time  to  time  in  which  case 
the  trustee  under  the  insolvency  is  excluded  (s).  Property  cannot 
be  settled  on  a  person  by  himself  so  that  his  interest  continues 
after  bankruptcy  (t),  and  an  interest  in  property  given  to  an  un- 
certificated bankrupt  contingently  on  his  obtaining  his  certificate 
passes  to  the  trustee  on  the  happening  of  that  event  as  a  contingent 
interest  then  coming  into  possession  (u).  In  this  case  a  testatrix 
provided  that  in  case  her  nephew  who  was  an  uncertificated 
bankrupt  should  obtain  his  certificate  so  as  to  be  enabled  to  hold 
and  enjoy  real  and  personal  estate  for  his  own  absolute  personal 
use  enjoyment  and  benefit  free  from  the  control  of  any  other 
person,  the  income  of  the  residue  should  be  paid  to  him  for  life, 
on  his  subsequent  discharge  it  was  held  that  his  life  interest 
passed  to  his  assignee  in  the  manner  stated.  A  settlement  by  a 
man  of  his  own  property  cannot  be  made  upon  himself  so  as  to 
defeat  his  creditors  on  insolvency  as  it  is  a  fraud  on  the  insol- 
vency law  (v),  but  he  may  covenant  to  pay  back  on  his  insolvency 
money  received  by  him  from  his  wife  and  belonging  to  her,  if  it 
is  in  the  nature  of  a  marriage  agreement  that  he  should  have  the 
use  of  it  until  his  insolvency  (w),  and  he  can,  on  his  marriage, 
create  trusts  of  his  own  property  to  take  effect  on  bankruptcy  (.r). 
The  existence  of  a  limitation  over  of  the  trust  income   to  the 


(q)  Ex  parte  Eyston,  in  re  Throck- 
morton, 7  CD.,  145.  Vide  Shee  v. 
Hale,  13  Ves.,  404;  9  R.R.,  198; 
Brandon  v.  Robinson,  1  Rose,  197  ;  18 
Ves.,  429;  11  R.R.,  226;  Re  Machu, 
21  CD.,  838 ;  vide  also  Davidson's 
Precedents  in  Conveyancing,  3rd  ed., 
Vol.  III.,  Part  I.,  p.  109  et  seq. ;  In  re 
Dugdale,  38  CD.,  176. 

(r)  In  re  Stephenson,  ex  parte  Brown, 
(1897),  1  Q.B.,  638 ;  4  Manson,  13. 

(/>•)  Davidson,  anleatpp.  130-1  there- 
of. 

{t)  Brandon  v.  Robinson,  ante ;  In  re 


Pearson,  ex  parte  Stephens,  3  CD. ,  807. 

(«)  Davidson  v.  Chalmers,  33  L.J., 
Ch.,  622. 

(v)  Vide  In  re  Detmold,  40  CD.,  at 
p.  587 ;  Higinbotham  v.  Holme,  19 
Ves.,  88  ;  12  R.R.,  146.  In  re  A*hby, 
ex  parte  Wrtford,  (1892)  1  Q.B.,  872. 

(w)  Ex  parte  Hodqson,  19  Ves,,  206  ; 
12  R.R.,  171. 

{x)  Davidson,  ante,  at  p.  138  thereof, 
referring  to  re  Meaghan,  1  Sch.  &  Lef., 
179  ;  Htgginson  v.  Kelly,  1  Ball  &  Bea., 
252  ;  Lester  v.  Garland,  5  Sim.,  205. 
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settlors  children  on  his  insolvency  is  evidence  that  the  settlement  chap.  v. 
is  fraudulently  contrived  as  against  creditors,  and  in  some  cases  as 
where  the  settlement  amounts  to  all  or  almost  all  of  the  settlor's 
property  he  being  then  in  debt  or  about  to  incur  debts,  it  might 
be  conclusive  evidence  of  that  fact,  but  generally  it  goes  too  far 
to  say  that  the  mere  existence  of  the  limitation  should  be  con- 
elusive  (y). 

The  provisions  of  ss.  59  and  70,  Act  of  1890,  limit  the  right  of  2^onto 
the  trustee  to  property  as  defined  by  the  Act,  that  is  property  to  Pr°Perty- 
which  the  insolvent  may   become  seised,  possessed,  or  entitled, 
or  which  may  be  acquired  by  or  devolve  on  him  before  he  obtains 
his  certificate,  and  therefore  do  not  contemplate  a  bare  possibility 
of  inheritance  or  spes  mccessionis  passing  to  the  trustee  {z). 

Money  bond  fide  paid  by  a  debtor  to  his  solicitor  to  defray  q^^  ^  by 
legal  expenses  in  opposing  proceedings  in  bankruptcy  that  have  petition.  oppoee 
been  commenced  against  him  cannot  should  adjudication  follow 
be  recovered  from  the  solicitor  by  the  trustee,  even  although  the 
solicitor  knew  of  the  acts  of  bankruptcy  on  which  the  proceed- 
ings were  based  (a).  As  the  bankruptcy  in  England  relates  back 
to  the  act  of  bankruptcy  and  the  sequestration  here  to  the  order 
nisi,  money  paid  subsequent  to  the  order  nisi  for  the  above  pur- 
poses would  apparently  come  within  this  decision. 

Prior  to  the  commencement  of  a  bankruptcy  an  agreement  in  Payment  ot 

....  lump  sum  to 

writing  was  entered  into  by  a  client  with  his  solicitor'  wherein  a  80li£ementby 
lump  sum  of  money  was  paid  by  him  to  the  latter,  who  was  to 
provide  for  the  client's  defence  on  a  charge  of  murder.  Shortly 
after,  but  before  the  trial,  the  client  became  bankrupt.  The 
money  was  duly  applied,  and  the  trustee's  application  to  order 
the  solicitor  to  repay  the  amount  to  the  estate  was  refused. 
Under  the  agreement  the  solicitor  could  not  demand  more  nor  be 
accountable  for  any  surplus  (b).  On  the  other  hand  two  partners 
were  arrested  for  forgery,  and  they  paid  over  a  sum  of  money  to 
their  solicitors  under  a  verbal  agreement  to  provide  for  their 
defence,  and  four  days  after  became  bankrupt.  Though  the 
money  had  all  been  duly  applied  to  the  bankrupts'  defence  the 

(y)  Route    v.    The    Equity    Trustees  413. 
Ezt-cittors  and  Agency  Company  Ltd.,  (a)  In  re  Sinclair,  ex  parte  Payne, 

21  V.L.R.,  at  p.  771.  15  Q.B.D.,  p.  616. 

(2)  Vide  Jones  v.  Roe,  3  T.R.,  8S  ;  1  (b)  In  re  Charlwood,  1  Manson,  42  ; 

R.R.,  656  ;  Clowes  v.  HUliard,  4  CD.,  (1894)  1  Q.B.,  643. 
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chap.  v.  solicitors  were  ordered  to  repay  the  money  (c).  In  this  case  it 
was  found  that  the  money  was  paid  to  the  solicitors  against 
charges  to  be  incurred  for  professional  services  to  be  rendered, 
and  that  therefore  the  solicitors'  authority  was  determined  the 
moment  the  bankruptcy  petition  was  filed,  subject  to  the  payment 
of  costs  up  to  that  date  (d) ;  and  though  the  trustee  primd  facie 
takes  the  whole  estate  free  from  any  authority  given  by  the 
bankrupt  which  has  not  already  been  executed,  a  solicitor  may, 
when  he  has  been  authorised  by  the  debtor  to  employ  an  accoun- 
tant to  examine  his  books  and  he  has  done  so,  and  notwithstand- 
ing that  he  has  had  notice  of  an  act  of  bankruptcy  afterwards 
committed  by  the  debtor,  pay  the  accountant's  fees  out  of  money 
handed  to  him  by  the  debtor  before  the  bankruptcy  to  cover  his 
charges  (e). 


Property  under 
hiring  and  time 
payment 
Agreements. 


Under  hiring  contracts  in  which  the  property  remains  in  the 
lettor  the  property  does  not  pass  until  the  whole  of  the  price  has 
been  paid,  unless  they  are  in  the  order  or  disposition  of  the  insol- 
vent, which  is  generally  rebutted  by  proof  of  custom  (fy  The 
hirer,  however,  it  has  been  held,  has  an  interest  in  the  goods 
when  they  are  lent  for  a  term  which  the  sheriff  might  sell  under 
an  execution  (g).  This  being  so,  such  an  interest  would  pass  to 
the  trustee. 


defendant. 


Money  paid  into  Money  paid  into  Court  in  an  action  on  a  promissory  note  by  a 
defendant  pursuant  to  an  order  giving  leave  to  defend  was  held 
not  to  pass  to  the  estate  as  at  the  date  of  the  sequestration, 
judgment  having  previously  been  signed,  the  action  was  deter- 
mined (h),  and  where  the  amount  has  been  paid  into  Court  by  a 
defendant  under  the  rules  of  the  Supreme  Court  with  a  denial  of 
the  liability  and  he  becomes  bankrupt  before  the  trial,  the  trustee 
declining  to  be  made  a  party  to  the  action,  the  plaintiff  is  a 
secured  creditor  to  the  extent  to  which  his  proof  is  admitted  (i). 


(c)  In  re  Beyts  and  Craig,  ex  parte 
Cooper,  1  Manson,  56. 

(d)  Vide  also/tt  re  Pollitt,  ex  parte 
Minor,  10  Morrell,  35;  (1893)  1  Q.B., 
455. 

(e)  In  re  Whitlock,  ex  parte  The 
Official  Receiver,  1  Manson,  33. 

( f)  Per  Malins,  V.C.  Craweour  v. 
Salter,  18  CD.,  at  p.  50;  Wylie  v. 
Nisbet,  21  V.L.R,  7.  Vide  also  In  re 
Peel,  ex  parte  Crowley,  (1894)  1  Ir.  R., 


235. 

(g)  Dean  v.  Whittaker,  1  C.  &  P.,  347. 
Vvde  also  Wylit  v.  Nisbet,  ante  ;  and  tee 
In  re  Isaacson,  ex  parte  Mason,  (1895) 
1  Q.B.,333. 

(h)  Goodman  v.  Strachan,  2  A.J.R, 
63. 

(i)  In  re  Cordon,  ex  parte  Xatxrt- 
chand,  (1897)  2  Q.B.,  516;  ride  alio 
In  re  Keyworth,  L.R.  9  Ch.,  379;  In 
re  Moojen,  12  CD.,  26. 
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If  the  sum  paid  in  exceeds  the  amount  admitted  on  the  proof,  the    chap.  v. 
plaintiff  is  a  secured  creditor  only  for  the  amount  so  admitted  and 
the  balance  passes  to  the  estate  (k).     Where  money  has  been 
deposited  by  the  defendant  in  lieu  of  bail  and  his  estate  has  been 
sequestrated  the  money  deposited  passes  to  the  estate  (I). 

Money  paid  into  Court  by  the  plaintiff  as  security  for  the  b>-  plaintiff. 
defendant's  costs  in  an  action  in  which  the  defendant  becomes  bank- 
rupt before  the  trial,  belongs  to  the  plaintiff  subject  to  deduction 
of  costs,  if  there  be  any,  in  respect  of  which  the  defendant  on 
interlocutory  proceedings  may  have  obtained  orders  for  costs  in 
any  event  (m). 

4.  Actions — Effect  of  Sequestration  on  same. 

With  the  exception  of  actions  for  any  personal  injury  or  wrong  Act5on8  by 
done  to  himself  or  to  any   member  of  his   family,  which   the  ln80lvent- 
insolvent  may  continue  in  his  own  name  and  for  his  own  benefit, 
all  actions  (n)  commenced  by  an  insolvent  before  sequestration 
for  any  debt  or  demand,  and  all  proceedings  therein  are  upon  the 
order  of  sequestration  being  made  stayed  until  the  assignee  or 
trustee  shall  make  election   to   prosecute   or   discontinue   the 
same  (o).     Such  election  must  be  made  within  six  weeks  after 
notice  served  upon  him  by  any  defendant  in  any  such  action 
otherwise  he  is  deemed  to  have  abandoned  the  same  (p).     If  the 
trustee  elects  not  to  continue  an  action  it  can  be  stayed  and  such 
stay  is  irremoveable  in  the  absence  of  special  circumstances  (q), 
and  the  insolvent  is  in  the  same  position  as  his  trustee  if  the 
former  subsequently  obtains  his  discharge,  purchases  the  assets 
and  desires  to  proceed  with  the  action  (q).  The  provision  only  stays 
those  actions,  with  the  above  exceptions,  commenced  by  the  in- 
solvent before  sequestration.      For  a  cause  of  action  arising  Cauge9  of  Mtion 
subsequently  to  the  sequestration  and  before  his  discharge  the  J^eftratum. 
insolvent  may  sue  personally  so  long  as  the  assignee  does  not 
interfere,  as  the  relation  existing  between  an  uncertificated  insol- 

(i)  In  re  Gordon,  ante.  (o)  S.    79,  Act  of  1890— compare  5 

[I)  Warner  v.  Hall,  1  V.L.T.,  93.  Vict.  No.  17,  s.  33 ;  28  Vict.  No.  273,  8. 

(m)  In  re  Gordon,  ante,  at  p.  519.  39 ;  vide  also  Merry  v.  The  Queen,  13 

(m)  Issuing  execution  does  not  come  V.L.R.,  264. 

within  the  meaning  of  "  continuing  an  (/>)  Ibid. 

"action"  ;  Sollyv.  Atkinson,  5  V. L.R.  (?)  Selig  v.  Lion,  (1891)  1  Q.B.,  513. 
<&),  p.  326. 


266  EFFECT   OF   SEQUESTRATION   ON   ACTIONS. 

chap.  T.    vent  and  the  trustee  is  similar  to  that  existing  between  agent 
and  principal  (r). 

The  provision  does  not  apply  to  an  appeal  by  an  insolvent  from 
an  order  for  certiora/ri  directed  to  a  warden,  and  the  same  there- 
fore is  not  stayed,  as  it  is  not  an  action  or  proceeding  contem- 
plated by  the  section.  The  word  "action"  must  be  construed 
strictly  (a).  Nor  does  it  apply  to  suits  in  equity  (t),  but  on  the 
analogy  of  the  section  (79)  and  of  s.  80,  Act  of  1890,  the  assignee 
was  allowed  six  weeks'  notice  in  the  case  of  a  sole  plaintiff 
becoming  insolvent  to  take  up  or  discontinue  the  suit,  the  order 
being  that  if  the  assignee  did  not  elect  to  proceed  within  six 
weeks  from  the  service  upon  him  the  bill  would  be  dismissed  (u). 
In  an  earlier  case  it  was  decided  that  when  a  suit  becomes  de- 
fective by  the  insolvency  of  the  plaintiff  the  defendant  should 
apply  to  his  assignee  to  elect  whether  he  will  continue  the  suit, 
or  not,  and  where  application  was  so  made  and  the  assignee  did 
not  reply  the  Court  ordered  the  dismissal  of  the  bill  with  costs 
if  the  assignee  did  not  elect  to  continue  within  eight  days  after 
service  upon  him  of  the  order  (v). 

Actions  against       No  action  can  be  brought   against  an  insolvent  for  a  debt 

insolvent.  m 

provable  in  insolvency,  and  all  proceedings  in  any  action  then 
pending  are  stayed  upon  an  order  of  sequestration  being  made, 
and  the  plaintiff  in  such  action  may  prove  his  debt  together  with 
the  taxed  costs  of  it  then  incurred  against  the  insolvent  estate, 
but  any  creditor  who  is  prevented  by  the  sequestration  of  the 
debtor's  estate  from  proceeding  to  sell  under  an  execution  levied 
before  the  order  of  sequestration  was  made  is  entitled  to  be  paid 
his  taxed  costs  incurred  in  the  action,  suit  or  other  proceeding  under 
which  such  execution  issued  out  of  the  proceeds  of  the  insolvent 
estate,  but  no  such  payment  can  exceed  fifty  pounds,  and  all 
actions  pending  against  any  insolvent  for  damages  alleged  to  have 
been  sustained  for  any  injury  or  wrong  or  breach  of  any  contract 
committed  by  him  (such  damages  being  uncertain)  or  for  recovery 
of  any  claim  unliquidated  as  to  its  amount  and  all  proceedings 

(r)  Madden  v.  Hetherington,  3  V.R.  66  ;  vide  infra,  as  to  actions  against  an 

(L.),  68;   Fancy  v.  North  Hurds field,  insolvent. 

d'C,    Company,    8    V.L.R.    (M.j,    5;  (u)   W ood  v.  Gordon,  6  V.L.R.  (E.), 

Buchan  v.  Hill,  W.N.  (1888),  233.  37. 

(«)  Sims  v.  Demamitl,  2'A.L.R.,  51  ;  [v)  Prigg   v.    Johnstone,  5    V.L.R 

17  A.L.T.,  241  ;  21  V.L.R.,  634.  (E.),  311. 

(0   Willison  v.  Warburton,  4  A.J.R., 
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therein  are,  upon  any  order  being  made  for  the  sequestration  of    chap.  v. 

his  estate,  stayed  and  the  plaintiff  in  such  action  after  summon- 

ing  the  assignee  or  trustee  to  take  up  and  defend  the  said  action 

may  proceed  to  obtain  the  judgment  of  the  Court  thereon,  and 

the  said  judgment  when  recovered  together  with  the  taxed  costs 

of  suit  is  a  debt  provable  against  the  said  estate  (w). 

No  application  is  necessary  to  stay  the  action  as  the  section  section 

rr  *r  y  operates  of 

operates  of  itself  (x).  iMelf* 

Evidence  of  the  insolvency  is  necessary  to  be  given,  as  where  Evidence  of 

insolvency 

in  proceedings  before  a  Court  of  Petty  Sessions,  the  debtor's  necessary'. 
estate  being  at  that  time  in  fact  sequestrated,  but  no  evidence  of 
the  same  being  given,  it  was  held  on  an  order  to  review  that  the 
magistrates  were  right  in  making  an  order  in  favour  of  the 
creditor  on  the  materials  before  them.  The  decision  of  the 
magistrates  in  subsequently  refusing  an  application  for  a  rehear- 
ing might  have  been  reviewed  (y). 

A  suit  instituted  by  a  writ  claiming  accounts  against  a  defend-  suit  for 

.  .  ...  .    account*- 

ant  is  not  an  action  within  the  meaning  of  this  provision,  and  is 

consequently  not  stayed  by  the  insolvency  of  the  defendant  (z). 

In  this  case  it  was  pointed  out  that  the  distinction  between  an  between  action 

"  action  "  and  "suit"  is  recognised  by  the  section  (a)  itself,  the  first 

part  of  the  section  stating  that  proceedings  in  the  action  then 

pending,  &c,  and  further  on  providing  that  any  creditor  who  shall 

be  prevented  by  sequestration  from  proceeding  to  a  sale  under  an 

execution  levied  before  sequestration  shall  be  entitled  to  the  costs 

incurred  in  the  action,  suit  or  proceeding,  and  that  the  fact  that 

the  section  recognises  the  distinction  between  the  two  shows  that 

the  Legislature  meant  in  the  first  part  of  the  section  to  stay 

actions,  but  did  not  intend  that  suits  should  be  stayed,  though 

for  obvious  reasons  if  a  suit  had  proceeded  to  judgment   and 

execution  against  the  property  of  a  debtor  it  might  be  proper  to 

stop  the  execution  (6),  and  therefore  an  action  which  had  been 

instituted  for  such   relief  as  would,  before  the  Judicature  Act 

1883,  have  been  obtainable  only  by  a  suit  in  equity,  is  not  an 

(w)  S.   77,  Act  of  1890— compare  5  (a)  S.  77. 

Vict.  No.  17,  «.  31 ;  28  Vict.  No.  273,  (b)  Ibid ;  ride  also   The  Australian 

••  37.  Trust  Company  v.  Wtb*ter,  1  W.  &  \V. 

{x)  Roue  v.   Byrne,   9  A.L.T.,    13;  (E.),  148,  where  it  was  held  that  the 

McAuley  v.  Beatty,  12  V.L.R.,  633.  word  action    did  not    include    suite. 

(y)  Stuart  v.  Phillips,  17  A.L.T.,  61.  England  v.  Moore,  6  V.L.R.  (E.),  48  ; 

(2)  Setter  v.  Bell,  20  V.L.R.,  244.  McCarthy  v.  Ryan,  7  V.L.R.  (E.),  136. 
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CHAP.  v.    action  within  the  meaning  of  the  section,  and  is  not  stayed  by 
Effect  of  the  insolvency  of  one  of  the  defendants  (c).     It  was  suggested 

and  consolidated  that  since  the  Judicature  Act  came  into  force   this   has  been 

Acts  on  section. 

altogether  altered,  but  it  was  held  that  there  was  nothing  in 
that  Act  or  the  rules  under  it  to  alter  the  meaning  of  the  word 
"  action  "  in  a  section  of  the  Act  which  was  in  force  when  the 
Judicature  Act  came  into  operation,  or  when  the  rules  came 
into  operation ;  nor  was  there  anything  in  the  Consolidated  Ads 
to  suggest  that  the  word  action  in  this  section  now  means  any- 
thing different  from  what  it  meant  in  the  Insolvency  Act  before 
the  Consolidated  Acts  (z). 

Examination  Where  a  judgment  debtor  has  become  insolvent,  the  plaintiff 

court  Rules       cannot  obtain  an  order  for  his  examination  under  order  42,  r.  32, 

stayed. 

of  the  Supreme  Court  Rules  (Judicature)  1884  (d). 
insolvency  of  a       In  the  case  of  the  insolvency  of  a  joint  defendant  after  action 

joint  defendant.  j     ji  i*  i  •      j     ji  ii  i   j»      i 

commenced,  the  action  may  proceed  against  the  other  defend- 

Appeai  from  anks  (e)>  and  so  may  an  appeal  under  the  provisions  of  the  Acts 
insolvency  not  which  is  not  a  proceeding  in  an  action  so  as  to  be  stayed  by  in- 
solvency  (/).  In  an  action  against  an  administratrix  for  a  debt  of 
a  kind  provable  in  insolvency  if  the  intestate's  estate  be  seques- 
trated while  the  action  is  pending,  the  action  is  permanently  stayed 
by  the  first  part  of  the  section  under  notice,  and  it  is  wrong  to  have 
the  trustee  of  the  estate  made  a  defendant  under  the  latter  part 
of  the  section,  and  any  judgment  obtained  will  be  a  nullity  (g). 
In  the  same  decision  it  is  queried  as  to  whether  a  claim  for  a 
devastavit  could  be  joined  in  such  action  as  that  brought.  If  it 
could  a  judgment  upon  it  based  upon  a  judgment  on  the  principal 
claim  obtained  as  referred  to  would  fall  with  such  judgment  (h). 
Where  executors  have  committed  devastavit  and  have  subse- 
quently sequestrated  the  testator's  estate,  the  assignee  or  trustee 
may  sue  in  respect  thereof  and  recover  the  amount  of  such 
devastavit  for  the  benefit  of  the  creditors.     Under  the  combined 


Trustee  of  a 
deceased 
person's 
estate. 


Devastavit. 


(z)  Setter  v.  Bell,  20  V.L.R.,  244. 

(c)  Kennedy  v.  Jones,  2  A.L.R.,  253. 

(rf)  Setter  v.  Bell,  21  V.L.R.,  333. 

(e)  Ex  parte  Welsh,  4  V.L.R.  (L.). 
52  ;  vide  also  Baynes  v.  Jones,  9  M.  & 
W.,  104. 

(/)  In  re  Portch,  7  V.L.R.  (1.),  126. 

{g)  McAuley  v.  Beatty,  12  V.L.R., 
633.  In  this  case  it  is  stated  that  the 
80th  section  has  no  reference  to  a  case 


of  this  kind,  and  that  that  section 
authorises  the  trustee  by  entering  on 
the  record  a  suggestion  of  the  seques- 
tration to  continue  or  discontinue  any 
action  to  which  the  insolvent  is  a  party* 
and  on  entering  a  like  suggestion  to 
defend  any  action  pending  against  the 
insolvent  and  affecting  the  insolvent 
estate. 
(h)  Ibid. 
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effect  of  as.  35,  77  and  102,  a  creditor  of  the  deceased  would  be     chap.  y. 
u  disabled  to  sue  "  the  executors  at  law  (i). 

The  provision  (k)  does  not  apply  to  the  registration  in  the  as  to  foreign 

Judgments  and 

Supreme  Court  of  foreign  judgments  (1),  and  consequently  a  insolvents. 
certificate  of  judgment  of  the  Supreme  Court  of  another  colony 
against  defendants  may  be  registered  and  should  not  be  set  aside 
on  the  ground  that  one  of  the  defendants  had  prior  to  the 
registration  become  insolvent  in  Victoria  (m),  but  an  action  can- 
not be  brought  against  an  uncertificated  insolvent  of  New  South 
Wales  in  Victoria  on  judgments  obtained  against  him  prior  to 
insolvency  there,  as  according  to  the  law  of  the  country  where  the 
insolvency  took  place,  and  which  was  the  fcn^um  of  the  obligation, 
no  action  could  be  brought  against  him,  although  by  such  law 
the  insolvent  is  not  discharged  from  the  debt  until  he  obtains  his 
certificate  (n). 

The  costs  of  the  execution  creditor  not  exceeding  fifty  pounds  costs  of 

"  execution 

are  payable  out  of  the  estate,  and  when  taxed  are  paid  by  the  creditor  under 

*    »  '  r  j  the  section. 

trustee  under  s.  123  (1),  Act  of  1890. 

Where  a  judgment  or  process  is  for  the  sum  of  fifty  pounds  or  Effect  of  the 
upwards  no  sale  of  any  property  can  take  place  by  a  sheriff  or  ueq0n?udati°"ute. 
any  County  Court  bailiff  until  after  eight  days  from  the  seizure  and  executions- 
or  attachment  thereof,  and  if  such  property  be  sold  the  sheriff  or 
bailiff  must  retain  the  proceeds  for  four  days  after  the  sale  and 
if  a  sequestration  of  the  debtor's  estate  be  made  within  such  time 
the  sheriff  or  bailiff  must  hand  over  such  proceeds  to  the  assignee 
or  trustee  to  be   dealt  with   by  him  as  part  of  the  insolvent 
estate  (o).     This  direction  does  not  apply  where  the  execution  is 
against  a  firm  for  a  partnership  debt  and  the  insolvency  of  one 
of  the   partners   takes  place   in   the   time   specified  (p).      The 
proceeds  of  the  sale  are  the  property  of  the  execution  creditor, 
subject  only  to  a  particular  defeasance  and  where  the  time  with- 


(i)  Hasker  v.  McMillan,  5  V.L.R. 
(£.),  217,  221.  See  as  to  similar  pro- 
visions in  former  Acts,  McClelland  v. 
Smith,  1  V.L.T.,  150. 

(*)  S.  77,  Act  of  1890. 

(/)  Vide  88.  4  and  a,  Australasian 
Judgments  Act  1880. 

(m)  McArdeU  v.  McMechan,  18 
A.L.T.,  154;  3  A.L.R.,  39. 

(n)  Spalding  v.  Bailey,  17  V.L.R., 
478. 


(o)  S.  76,  Act  of  1890— compare  32 
&  33  Vict.  c.  71,  s.  87. 

(p)  Vide  Dibb  v.  Brooke  (1894),  2 
Q.  B. ,  338,  where  the  passage  in  Lindlev, 
6th  ed.,  p.  692:— "It  will  also  be 
"probably  held  to  apply  where  one 
"partner  is  bankrupt  and  the  execution 
"  is  against  the  firm  for  a  partnership 
"debt,"  is  explained  by  Vaughan 
Williams,  J. 


"^ 
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chap.  v.  in  which  the  defeasance  could  effectively  take  place  has  expired 
the  proceeds  become  absolutely  the  property  of  the  execution 
creditor  (q). 

If  no  sequestration  takes  place  the  sheriff  or  bailiff  must  pay 
the  proceeds  to  the  judgment  creditor  (r).  The  sequestration 
also  stays  further  execution  of  any  judgment  or  process  against 
the  person  or  property  of  an  insolvent,  and  the  person  having 
right  to  such  judgment  may  prove  his  debt  against  the  insolvent 
estate,  and  where  any  property  has  been  seized  or  attached  by 
legal  process  and  has  not  been  sold,  such  property  is  placed  under 
sequestration  in  the  same  manner  as  any  other  part  of  the  insol- 
vent estate  (s),  and  where  the  judgment  debtor  has  become 
insolvent,  pending  the  disposal  of  and  before  interpleader  pro- 
ceedings have  been  concluded,  the  execution  creditor  is  stayed 
and  in  such  a  case  the  execution  creditor  will  not  be  ordered  to 
pay  the  sheriff's  costs  of  the  interpleader  proceedings  (£). 


Foreign 

attachment 

fetayed. 


Distinction 
between  seques- 
tration and 
winding  up 
order  under 
section. 


The  procedure  of  foreign  attachment  is  within  s.  76,  and  where 
an  action  was  commenced  against  two  joint  debtors  a  writ  of 
foreign  attachment  was  issued,  and  an  order  made  attaching  pro- 
perty of  E.,  one  of  the  defendants  and  a  verdict  was  found  for  the 
plaintiffs,  but  before  judgment  was  signed,  E.  became  insolvent. 
A  suggestion  in  accordance  with  s.  212  of  the  Common  Law  Pro- 
cedure  Statute  1865  (u)  was  subsequently  entered  upon  the  roll 
and  judgment  signed.  On  the  application  of  the  assignee,  the 
entry  of  the  suggestion  and  signing  of  judgment  were  set  aside,  as 
the  property  attached  passed  on  the  insolvency  to  the  assignee  (v), 
and  there  is  no  distinction  in  the  operation  of  the  section  created 
by  the  fact  that  the  writ  of  foreign  attachment  is  followed  by  a 
judgment,  and  the  assignee  is  entitled  to  possession  of  the  goods 
attached  free  from  any  charge  in  favour  of  the  plaintiff  for  the 
benefit  of  all  the  creditors  (w). 

A  "  winding  up  order  "  is  not  a  "  sequestration "  within  this 
section,  and  therefore  where  a  writ  of  fieri  facias  was  executed  by 


(q)   Vide  Wathins  v.  Barnard,  (1897) 
2  Q.B.,  at  p.  526. 

(r)  S.  76,  ante. 

{s)  Ibid—  compare  5  Vict.    No.    17, 
8.  30 ;  28  Vict.  No.  273,  8.  36. 

(t)  Hinlze   v.    Hintze,    20    A.L.T., 
215;  following  Martin  v.  Nicholls,  12 
A.L.T.,  190,  and  Union  Bank  v.  Jarrett, 


14  A.L.T.,238. 

(u)  Now  s.  92,  Supreme  Court  Act 
1890. 

(?)  Laurattt  v.  McCracken,  3  V.R. 
(L.),  41 ;  vide  also  McEioan  v.  Thomp- 
son, "  Argus,"  5th  April,  1860. 

(«,')  Thomson  v.  Schaefer,  18  V.L.R., 
404;  14A.L.T.,  31. 
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seizure  and  sale  against  an  incorporated  mining  company,  and    chap.  v. 
three  days  after  a  "  winding  up "  order  was  made,  it  was  held 
that  the  execution  creditor  was  entitled  to  the  proceeds  of  the 
sale  (x). 

Where  the  estate  of  the  insolvent  had  been  sequestrated  in  ^^ion  te 
New  South  Wales,  but  creditors  in  Victoria  previous  to  such  order  a  forei«n  one- 
had  seized  under  execution  on  judgments  obtained  in  Victoria,  it 
was  held  that  the  sequestration  did  not  divest  the  title  of  the 
execution  creditors  in  Victoria  notwithstanding  the  fact  that  the 
order  for  sequestration  by  the  law  of  New  South  Wales  had 
relation  back  to  a  period  antecedent  to  the  seizure  (y). 

The  Court  has  jurisdiction  to  order  the  papers  deposited  by  the  Rfcht  to  papers 

in  action 

bankrupt  with  his  attorney  in  actions  commenced  before  the  commenced 
sequestration  to  be  delivered  up  to  the  trustee  if  they  are  neces-  ^solvency. 
sary  to  tne  administration  of  the  estate,  but  where  such  papers 
were  required  for  the  purpose  of  instituting  criminal  proceedings 
against  the  bankrupt  the  order  to  produce  was  refused  (z). 

The   portion   of   the  section  relating  to  process  against  the  l^^S^m*11** 
person,   and    the   provisions  as  to  the  effect  of  the  order  of 
sequestration  on  the  insolvent  in  custody  under  legal  process 
are  dealt  with  in  Chapter  VI.,  post 


DIVISION   3. 
Proofs  of  Debt. 


1.  Mode  of  Proof  and  Trustee's  Duties 

as  to  Proofs. 

2.  Admission,  Rejection,  Expunction, 

and  Reduction  of  Proofs  by  Court. 


3.  Various  kinds  of  Proofs. 

4.  Mutual  Dealings  and  Set-off. 


1.  Mode  of  Proof  and  Trustee's  Duties  as  to  Proofs. 

Every  creditor  must  prove  his  debt  as  soon  as  may  be  after  Mode  of  proof. 
the   making  of  the  order  of  sequestration   (a),  and  all  debts 


(x)  The  Oriented  Bank  Corporation 
v.  The  WattUQuUy  United  QM.  Com- 
pany, 1  V.L.R.  (L.)f  28. 

(y)  The  Union  Bank  v.  Tuttle,D'Alba 
v.  Tattle,  15  V.L.R.,258;  contrast  the 


judgment  in  Spalding  v.  Bailey,  17 
V.L.R.,  478. 

(z)  Ex  parte  Innes,  re  Scott,  Buck, 
p.  337. 

(a)  R.  204. 
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CHAP.  v.  provable  in  insolvency  may  be  proved  and  every  creditor  of  the 
insolvent  and  any  one  or  more  of  several  joint  creditors  may 
after  sequestration  prove  his  or  their  debt  by  delivering  or 
sending  through  the  general  post  to  the  assignee  or  trustee  as 
the  case  may  be  an  affidavit  or  declaration  by  the  creditor  con- 
taining a  full,  true  and  complete  statement  of  account  between 
the  creditor  and  the  insolvent  and  that  the  debt  thereby  appear- 
ing to  be  due  from  the  estate  of  the  insolvent  to  the  creditor  is 
justly  due  (6).  Proof  is  then  complete  assuming  that  the  rules 
Proof  at  meeting  have  also  been  complied  with  (c).     By  r.  205,  a  creditor  may  also 

of  creditors  or 

before.  prove  his  debt  at  any  duly  summoned  meeting  of  creditors  or  at 

any  time  before  the  meeting  by  delivering  or  sending  through  the 
post  in  a  prepaid  letter,  before  the  appointment  of  trustee  to  the 
assignee,  and  after  the  appointment  of  a  trustee  to  such  trustee  an 
affidavit  verifying  the  debt. 

as  to  time  of  Any  debt  provable  in  insolvency  may  be  proved  at  any  time 

before  the  final  distribution  of  the  estate  (<2),  and  the  discharge 
of  the  insolvent  does  not  affect  the  proof  of  a  debt  if  there  is  a 
ab^ce^r °n  f un(i  still  distributable  (e).  And  when  by  reason  of  the  absence 
creator?  ol  of  any  person  from  Victoria  or  for  any  other  cause  the  Court  be  of 
opinion  that  a  claimant  who  has  not  proved  his  debt  may 
eventually  be  able  to  establish  the  same  the  Court  may  allow 
such  claim  to  be  entered  in  the  proceedings  in  the  insolvent  estate 
and  may  give  reasonable  time  for  proving  the  same  and  in  the 
meantime  may  make  such  order  for  securing  the  amount  thereof 
in  case  the  claim  be  afterwards  established  as  the  Court  thinks 

Form  and  eon-        The  affidavit  of  proof  must  be  in  the  form  No.  75,  Appendix, 

tents  of  affidavit.  r  '       rr 

post,  with  such  variations  as  circumstances  may  require,  and  must 
contain  an  address  of  the  creditor  or  his  solicitor  at  which  notices 
may  be  served,  and  service  of  notices  at  such  address,  except 
otherwise  provided  by  the  rules,  is  sufficient  (g).  Proof  can  be 
Declaration.  made  by  declaration  as  well  as  by  affidavit,  and  may  be  lawfully 
sworn  or  declared  (h).  The  affidavit  must  state  whether  the 
creditor  is  or  is  not  a  secured  creditor  (i),  and  it  must  contain  or 

(6)  S.  106,  Act  of  1890.  A.J.R.,  19. 

(c)  In  re  Keogh,  7  A.L.T.,  79,  80.  (/)  S.  Ill,  Act  of  1890. 

(d)  S.  112,  Act  of  1890.     Vide  In  re  (g)  R.  206. 
Georgeson,  1  A.J.R.,  114,  139.  {h)  S.  106,  ante. 

(e)  Re  Brown,   Stans/eld  dfc   Co,,  3  (t)  R.  210. 
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refer  to  a  statement  of  accounts  showing  the  particulars  of  the    chap.  v. 
debt  and  must  specify  the  vouchers  (if  any)  by  which  the  same 
can  be  substantiated  (I).     The  trustee  may  at  any  time  call  for 
production  of  the  vouchers  (m). 

As  to  the  taking  of  affidavits,  vide  p.  35,  ante.     The  proof  veton  wh°m 
cannot  be  sworn  before  the  solicitor  or  clerk  of  the  solicitor  of 
the  deponent  (n). 

The  affidavit  may  be  made  by  the  creditor  himself  or  by  some  The  deponent, 
person  authorised  by  or  on  behalf  of  the  creditor  (o).     If  made  by 
a  person  so  authorised  it  must  state  his  authority  and  means  of 
knowledge  (p).     In  the  case  of  a  corporation  the  agent  should  be 
duly  authorised  under  its  seal  (q). 

A  proof  intended  to  be  used  at  the  general  meeting  of  creditors  Time  for  lodging 

proofs< 

to  be  held  under  s.  53,  Act  of  1890,  must  be  lodged  with  the  assignee 
not  later  than  twenty-four  hours  before  the  time  fixed  for  holding 
such  meeting  (r),  and  a  proof  intended  to  be  used  at  an  adjourn- 
ment of  the  first  meeting  (if  not  lodged  in  time  for  the  first  meet- 
ing) must  be  lodged  not  less  than  twenty-four  hours  before  the 
time  fixed  for  holding  the  adjourned  meeting  (a). 

Where  a  trustee  is  appointed  in  any  matter  all  proofs  of  debt  Transmission  of 

proofs  to  trustee. 

that  have  been  received  by  the  assignee  must  be  handed  over  to 
the  trustee,  but  the  assignee  must  first  make  a  list  of  such  proofs 
and  take  a  receipt  thereon  from  the  trustee  for  such  proofs  (t). 

The  creditor  proving  must  deduct  therefrom  all  trade  discounts  Deduction  of 
excepting  any  such  discount  which  he  may  have  agreed  to  allow      e    800un 
for  payment  in  cash  (u). 

On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  other-  Intcreat  on  debt 
wise,  whereupon  interest  is  not  reserved  or  agreed  for,  and  which  in  prooL 
is  overdue  at  the  date  of  the  order  of  sequestration  and  provable 
in  insolvency,  the  creditor  may  prove  for  interest  at  a  rate  not 
exceeding  six  pounds  per  centum  per  annum  to  the  date  of  the 
said  order  from  the  time  when  the  debt  or  sum  was  payable,  if 
the  debt  or  sum  is  payable  by  virtue  of  a  written  instrument  at 

(/)  R.  209.  (q)  R.  208. 

(m)  Ibid.  (r)  R.  227. 

(a)  R.  211.  (8)  R.  228. 

(o)  R.  207  ;  8.  21,  Act  of  1890.                     (*)  R.  229. 

{p)  R.  207.  (tt)  R.  214. 

18 
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CHAP.  V. 


Debts  not 
payable  at 
sequestration 
may  be  proved. 


Trustee's  duty 
as  to  proofs  and 
as  to  admission 
or  rejection  of 
same. 


Notice  of 
rejection. 


Notice  of 
admission. 


a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 
a  demand,  in  writing,  has  been  made  giving  the  debtor  notice  that 
interest  will  be  claimed  from  the  date  of  the  demand  until  the 
time  of  payment  (v). 

By  r.  240  a  creditor  may  prove  for  a  debt  not  payable  at  the 
date  of  sequestration  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  with  the  other  creditors,  deducting 
only  thereout  a  rebate  of  interest  at  the  rate  of  six  pounds  per 
centum  per  annum  computed  from  the  declaration  of  a  dividend 
to  the  time  when  the  debt  would  have  become  payable  according 
to  the  terms  on  which  it  was  contracted  (w). 

The  trustee  must  examine  all  the  affidavits  and  declarations  of 
proof  and  the  grounds  of  the  debt  and  compare  the  same  with 
the  books,  accounts,  and  other  documents  of  the  insolvent  (x\ 
and  subject  to  the  power  of  the  Court  to  extend  the  time  he 
must  within  twenty-eight  days  after  receiving  a  proof,  in  writing 
either  admit  or  reject  it  wholly  or  in  part,  or  require  further 
evidence  in  support  thereof  (y).  In  the  case  where  the  trustee 
has  given  notice  of  his  intention  to  declare  a  dividend  he  must, 
within  seven  days  after  the  day  mentioned  in  such  notice  as  the 
latest  date  up  to  which  proofs  must  be  lodged,  examine  and,  in 
writing,  admit  or  reject  every  proof  which  has  not  been  already 
admitted  or  rejected  (z).  In  the  event  of  a  proof  being  rejected 
it  may  be  withdrawn  if  the  rejection  is  on  a  matter  of  form  or  if 
the  proof  has  not  been  adjudicated  on  (a). 

If  the  trustee  rejects  a  proof  he  must  state  in  writing  to  the 
creditor  the  grounds  of  the  rejection  (6). 

Where  a  creditor's  proof  has   been  admitted   the   notice  of 


(v)  R.  239. 

(w)  As  to  this  rule  compare  Bank- 
ruptcy Act  1883,  2nd  scb.  (21);  and 
vide  Be  Brovme,  ex  parte  Ador,  (1891) 
2  Q.B.,  574,  as  to  effect  of  that  Act 
and  this  rule  being  that  the  creditor 
may  prove  for  interest  accruing  after 
the  date  of  the  receiving  order.  Ac- 
cording to  such  case  the  proper  course 
is  to  prove  the  principal  sum  as  a  pre- 
sent debt  and  then  under  the  rule 
cited  to  deduct  a  rebate  of  interest  at 
the  rate  mentioned  from  the  dividends 
upon  it,  and  then  to  value  the  liability 


to  pay  interest  and  prove  for  that 
value,  the  dividend  on  which  is  to  be 
paid  without  any  rebate.  Further,  if 
the  rate  of  interest  contracted  for  is 
the  rate  mentioned  in  the  rule,  the 
proper  course  is  simply  to  prove  for 
the  principal  sum  as  a  present  debt 
without  any  rebate. 

(x)  S.  108,  Act  of  1890  ;  r.  290. 

(y)  R.  230. 

(z)  Ibid. 

(a)  Be  Deerhursty  ex  parte  Seaton,  8 
Morrell,  258. 

(6)  R.  230. 
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dividend    is    sufficient    notification    to    such    creditor    of    its    chap.  v. 
admission  (c). 

If  a  creditor  is  dissatisfied  with  the  decision  of  the  trustee  in  ^PPffJ,irom 

trustee  8 

respect  of  a  proof,  the  Court  may  on  the  application  of  the  deciMon- 
creditor  reverse  or  vary  the  decision  (d),  and  it  is  provided 
by  r.  237  that  whenever  the  trustee  rejects  the  claim  or  proof  of 
the  creditor,  he  is  entitled  to  exclude  from  dividend  any  such 
claimant  or  creditor  whose  debt  he  so  rejects,  unless  the  creditor 
within  fourteen  days  from  the  time  at  which  the  trustee's  notice 
rejecting  the  claim  or  proof  should  have  been  delivered  to  him  in 
the  ordinary  course  of  post,  or  within  such  further  time  as  the 
Court  may  allow,  applies  to  the  Court  to  admit  his  proof  and 
proceeds  with  such  application  with  due  diligence.  A  somewhat 
similar  rule  of  1890  was  held  to  be  ultra  vires  so  far  as  it 
limited  the  time  (e).  The  operative  law  is  contained  in  s.  109, 
Act  of  1890,  in  which  the  time  is  unrestricted  as  to  when  the 
Court  may  admit,  reject,  expunge,  or  reduce  a  proof.  Where  any 
creditor  after  the  date  mentioned  in  the  notice  of  intention  to 
declare  a  dividend  (/)  as  the  latest  date  upon  which  proofs  may 
be  lodged,  appeals  against  the  decision  of  the  trustee  rejecting  a 
proof,  such  appeal,  subject  to  the  power  of  the  Court  to  extend 
the  time  in  special  cases,  is  commenced,  and  notice  thereof  must 
be  given  to  the  trustee  within  fourteen  days  from  the  date  of 
the  notice  of  the  decision  against  which  the  appeal  is  made,  and 
the  trustee  must  in  such  case  make  provision  for  the  dividend 
npon  such  proof,  and  the  probable  costs  of  such  appeal  in  the 
event  of  the  proof  being  admitted,  and  where  no  appeal  has  been 
commenced  within  the  time  lastly  specified  the  trustee  must 
exclude  all  proofs  which  have  been  rejected  from  participation  in 
the  dividend  (g). 

The  trustee  must  within  seven  days  after  allowing  or  dis-  Filing  of  proofs. 
aDowing   a   proof   file   the   same   with  the   chief  clerk  with   a 
memorandum  thereon  of  his  allowance  or  disallowance  thereof  (h). 
If  the  trustee  omits  to  file  a  proof  as  admitted  or  rejected  and 
does  nothing  with  the  proof  but  keeps  it,  the  creditor   is  not 

(r)R.  231.  po8ty  as  to  dividends. 
id)  R.  234.  (.7)  R.  241  (2). 

(e)  Re  Merry,  10  A.L.T.,  125.  (h)  R.  232. 

(/)  Vide  Part    4  of   this   chapter, 
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CHAP.  v.     affected  (i).     For  the  purpose  of  any  of  his  duties  in  relation  to 


Trustee  may      proof  s  the  trustee  may  administer  oaths  and  take  affidavits  (4). 

administer  oaths   • 

proofs lon  It  is  the  duty  of  the  trustee  from  time  to  time  to  make  out  a 

Trustee's  >ist  of  list  of  creditors  who  have  proved,  stating  the  amount  and  nature 

proved  m  x  " 

creditors.  of  their  debts,  and  such  list  must  be  open  to  the  inspection  of  any 

creditor  who  has  proved  (I). 

Every  creditor  who  has  lodged  a  proof  is  entitled  to  see  and 
examine  the  proofs  of  other  creditors  before  the  first  general 
meeting  of  creditors  under  s.  53,  Act  of  1800,  and  at  all  reasonable 
times  (m).  Unless  the  Court  otherwise  specially  orders  a  creditor 
must  bear  the  cost  of  proving  his  debt  (n). 


Inspection  of 
proofs  by 
creditors. 


Costs  of  proof. 


Affidavit  where 
notice  given 
before  or  at  a 
meeting. 


Application  by 
motion. 


Power  of  Court 
int  short 


tog-ran 
notice. 


2. — Admission,  Rejection,  Expunction  and  Reduction  of 

Proofs  by  Court. 

The  Court  may  at  any  time  admit,  reject,  expunge  or  reduce  a 
proof  of  debt  on  the  application  of  any  creditor  or  of  the  trustee 
or  of  the  insolvent  (o).  The  insolvent,  however  desperate  and 
hopeless  his  prospects  may  be,  is  entitled  to  oppose  a  proof  (p). 

If  the  notice  is  given  before  or  at  any  meeting  for  the  election 
of  a  trustee  it  is  necessary  to  serve  an  affidavit  of  the  applicant 
and  a  solicitor  stating  that  such  application  is  bond  fide,  and 
not  to  prevent  the  person  claiming  to  be  a  creditor  from  voting 
at  the  meeting  (q).  The  fact  that  the  applicant  is  a  solicitor  does 
not  prevent  the  application  of  this  rule  (r).  The  application  is 
by  way  of  motion,  and  the  same  may  be  set  down  for  hearing 
after  the  expiration  of  fourteen  days  from  the  filing  and  serving 
on  the  respondent  of  the  notice  of  motion  («).  Notice  of  the  day 
of  hearing  must  be  contained  in  such  notice  of  motion  (t).  The 
Court  may,  upon  application  ex  parte  direct  that  the  hearing  take 
place  at  an  earlier  date  and  give  leave  to  serve  short  notice  of 
hearing  upon  such  terms  and  in  such  manner  as  it  thinks  fit  (it). 

Where  the  notice  of  motion  has  been  filed  and  it  is  desired  by 
any  party  thereto  to  make  an  application  in  it,  two  days'  notice 


(t)  In  re  Farrdl,  4  A.J.R.,  101. 
(Jc)  S.  85  (1),  Act  of  1890;  r.  236. 
(/)  S.  108,  Act  of  1890. 
(m)  R.  213. 
(n)  R.  212. 

(o)  8.  109,  Act  of  1890.     Vide  also 
rr.  233,  235. 


(p)  Ex  parte  Usher,  re  Colonial  Ba*k 
of  Australasia,  2  V.R.  (I.),  3,  6. 
(q)  R.  47. 

(r)  In  re  Pounds,  12  A.L.T.,  167. 
(«)  R.  33. 
(0  Ibid, 
(u)  Ibid. 
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must  be  given  unless  the  Court  otherwise  orders,  and  all  answer-    chap.  v. 
ing  affidavits  must  be  filed  and  served  at  least  one  day  before  the  Time  for 

°  #  application  in 

hearing  of  the  application  (v).  motion. 

The  notice  of  motion  must  contain  an  address  of  the  applicant  Requirements 

of  notice. 

or  of  some  solicitor  at  which  notice  of  defence  may  be  served  and 
service  thereat  is  deemed  good  service  on  the  applicant  (iv),  and 
it  must  also  contain  the  name  of  the  person  against  whom  such 
application  is  made,  and  all  grounds  intended  to  be  relied  on  and 
all  necessary  particulars  (x).  The  notice  must  bear  an  endorse- 
ment intimating  the  necessity  of  opposing  same  (y).  In  a  matter 
where  the  endorsement  was  omitted,  and  the  applicant  at  the 
hearing  objected  that  the  trustee  (the  respondent),  could  not  be 
heard,  as  he  had  given  no  notice  of  opposition,  the  objection  was 
allowed,  and  an  order  made  in  favour  of  the  applicant.  On  appeal 
it  was  held  that  if  the  objection  to  the  notice  had  been  merely  as 
to  its  form  the  judge  might  have  heard  the  case,  but  the  applicant 
was  in  the  wrong  in  omitting  to  intimate  the  necessit}'  of  a  notice 
to  oppose  and  that  the  judge  should  not  have  proceeded  ex  parte, 
and  the  decision  was  reversed  without  prejudice  to  a  new  applica- 
tion (z).  The  notice  must  also  bear  the  endorsement  in  the  case 
of  an  insolvent  seeking  to  reduce  a  proof  by  a  set-off  (a). 

The  notice  of  defence  must  be  served  on  the  applicant  at  the  ?<>tice  ot 

*  rr  defence. 

address  given  in  the  notice  of  motion  seven  days  before  the  time 
fixed  for  hearing,  and  it  must  contain  all  grounds  of  legal  or 
equitable  defence  intended  to  be  relied  on  and  the  address  of  the 
defendant  or  his  solicitor  (b). 

Service  at  the  address  in  such  notice  of  defence  is  deemed  suffi-  service  on 

respondent. 

cient  (c). 

The  party  supporting  the  proof  is  deemed  the  plaintiff  (d),  and  Tne  p«*ie«- 
a  creditor  therefore  in  an  application  by  an  insolvent  to  expunge 
a  proof  has  the  right  to  commence  (e).    The  proof  must  be  put  in 

{v)  Ibid.  (z)  Be    Acock,    ex  parte    Dixon,   2 

{vf)  R.  34  ;  by  r.  28,  personal  service  V.R.  (I.),  45. 

is  effected  by  delivering  to  each  party  (a)  Vide  re  Hickinbotham,  5  V.L.R. 

to  be  served  a  copy  of  the  notice  of  (I.),  101. 

motion.  (6)  R.  38. 

(x)  R.  35.  (c)  Ibid. 

(y)  R.  36 ;  vide  form  117,  Appendix,  (d)  R.  39. 

post.  (c)  Vide  Be  Munro,  16  V.L.R.,  670. 
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chap.  v.    evidence,  as  it  is  the  foundation  of  the  proceeding  (/).   The  party 
opposing  the  proof  is  the  defendant  (g). 

Amendment  of       Either  party  with  the  leave  of  the  Court  may  amend  or  add  to 

motion  or 

defence.  his  notice  upon  such  terms  as  to  adjournment,  security,  costs  or 

otherwise  as  the  Court  may  think  fit  (h). 

SJrttcufars.  Either  party  may  apply  for  an  order  for  particulars,  and  the 

Court  may  order  the  same  upon  the  like  terms  as  in  the  case  of 
amendment  (i). 

The  hearing.  The  motion  is  heard  upon  evidence  vivd  voce  in  the  same  manner 

as  nearly  as  may  be  as  a  civil  trial  in  the  Supreme  Court,  unless 
both  parties  consent  that  the  same  be  heard  upon  affidavit  (k): 
and  all  rules  now  in  force  in  the  Supreme  Court  with  reference 
to  trials  in  civil  proceedings,  so  far  as  the  same  are  applicable, 
regulate  inquiries  in  the  matter  (£).  The  affirmative  is  on  the 
plaintiff,  unless  in  the  case  of  a  proof  which  has  been  already 
admitted  by  the  Court  after  opposition,  in  which  case  the  defen- 
dant must  satisfy  the  Court  that  the  proof  ought  to  be  ex- 
punged (m).  Where  the  notice  is  based  on  two  or  more  grounds 
the  applicant  must  in  his  case  in  chief  give  evidence  in  support 
of  all  his  grounds,  otherwise  the  grounds  upon  which  no  evidence 
is  given  are  deemed  to  be  abandoned  (n). 

power  of  court       On  the  hearing  of  the  motion  if  the  Court  is  of  opinion  that 

on  notice  not  °  9  r 

an  p?operVed  °n  ^Y  Person  to  whom  notice  has  not  been  given  should  have  had 
parties.  notice  it  may  either  dismiss  the  motion  or  adjourn  the  hearing 

thereof  in  order  that  the  same  may  be  given  upon  such  terms 

as  the  Court  thinks  fit  (o). 

Filing  affidavits.  Unless  the  time  is  otherwise  specially  prescribed  affidavits  in 
support  or  in  opposition  must  be  filed  with  the  chief  clerk  not 
later  than  two  days  before  the  day  appointed  for  the  hearing  (p). 

not£l  of  Motion.  ^e  Party  intending  to  move  must,  previous  to  the  public 
sitting  of  the  Court,  deliver  to  the  chief  clerk  a  copy  of  the  notice 
of  motion,  and  there  must  be  endorsed  on  such  copy  the  name  of 
the  applicant  or  the  name  and  place  of  business  of  the  applicant's 


(/)  Vide  Be  Munro,  ante. 

(1)  R.  46. 

((f)  R.  39. 

(m)  R.  42. 

(h)  R.  39.     Vide  also  ante,  at  p.  45, 

(»)  R.  43. 

as  to  amendment. 

(o)  R.  26. 

(i)  R.  40. 

(/?)  R.  29. 

(*)  Rr.  41,  45. 
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solicitor  (if  any),  and  also  the  name  of  the  respondent,  or,  if    CHAP.  v. 
known,  the  name  and   place  of  business  of  the  respondent's 
solicitor  (if  any)  (g). 

The  party  moving  the  Court  has  the  carriage  of  the  order,  carnage  of 
whether  in  his  favour  or  not,  but  if  the  same  is  not  procured  and 
served  within  seven  days  next  following,  the  carriage  thereof  is 
on  the  other  party  (r).     The  person  who  has  the  carriage  of  the 

j  i       •      i»  ti»/»-ii  •  i     Settling  of 

order  must  obtain  from  the  chief  clerk  an  appointment  to  settle  order, 
the  order,  and  must  give  reasonable  notice  of  the  appointment  to 
all  persons  who  may  be  affected  by  the  order  or  their  solicitors  (s). 

« 

3. — Various  kinds  of  Proofs. 

A  debt  provable  in  insolvency  means  any  debt  or  liability  or  Meaning  of  debt 
claim  made  provable  by  the  Acts  against  the  insolvent  estate  (v).  insolvency. 
It  may  not  be  in  the  ordinary  sense  a  debt,  as  for  example  the 
contingent  debt  of  an  uncalled  liability  on  shares  in  a  registered 
company  (w). 

All  debts  and  liabilities  present  or  future,  certain  or  contingent,  D^ble 
to  which  the  insolvent  is  subject  at  the  date  of  the  order  of 
sequestration  or  to  which  he  may  become  subject  before  he  obtains 
his  certificate  by  reason  of  any  obligation  incurred  previously  to 
date  of  the  order  of  sequestration  are  deemed  to  be  debts  provable 
in  insolvency  and  may  be  proved  in  the  manner  dealt  with, 
excepting  demands  in  the  nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  promise  (x).  Every 
possible  demand,  every  possible  claim,  every  possible  liability, 
except  for  personal  torts,  can  be  the  subject  of  proof  (y),  and 
for  the  purposes  of  the  Acts  "  Liability  "  includes  any  compensa- 
tion for  work  or  labor  done,  any  obligation  or  possibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  breach  of  any 
express  or  implied  covenant,  contract,  agreement  or  undertaking,  Meanin  of 
whether  such  breach  does  or  does  not  occur  or  is  or  is  not  likely  *'  L<abuuy." 
to  occur  or  capable  of  occurring  before  the  grant  of  a  certificate 
to  the  insolvent  and  generally  it  includes  any  express  or  implied 

(q)  R.  30.  moth*  and  Engineering  Works,  Xeave'8 

(r)  R.  32.  case,  21  V.L.R.,  442. 

(#)  Ibid.  (x)  S.  114. 

{v)    S.    4,    Act    of    1890— compare  (y)    Per    James,    L.J.,     Ex    parte 

definition  in  s.  4  of  32  &  33  Vict.  c.  71.  IAynvi  Coal  and  Iron  Co.,  in  re-  Hide, 

8.  1,  Act  of  1897.  L.R.,  7  Ch.,  28. 

(w)  Vide  In  re  The  Melbourne  Loco- 
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CHAP.  V.  engagement,  agreement  or  undertaking  to  pay  or  capable  of 
resulting  in  payment  of  money  or  money's  worth,  whether  such 
payment  be  as  respects  amount  fixed  or  unliquidated  ;  aa  respects 
time  present  or  future,  certain  or  dependent  on  any  one  con- 
tingency or  on  two  or  more  contingencies ;  as  to  mode  of  valua- 
tion capable  of  being  ascertained  by  fixed  rules  or  assessable  only 
by  a  jury  or  as  a  matter  of  opinion  {z).  The  object  of  this  enactment 
is  to  relieve  the  insolvent  from  every  description  of  liability  {a\ 
There  are,  however,  some  liabilities  from  which  he  is  not  relieved 
by  insolvency,  as  a  debt  or  liability  incurred  by  means  of  fraud 
or  fraudulent  breach  of  trust  to  which  he  was  a  party ;  or  a  debt 
or  liability  whereof  he  has  obtained  forbearance  by  any  fraud  to 
which  he  was  a  party ;  or  liability  under  a  judgment  for  seduction 
or  under  an  affiliation  or  maintenance  order  or  under  a  judgment 
or  order  against  him  as  a  respondent  or  co-respondent  in  a  matri- 
monial cause,  except  to  such  extent  and  under  such  conditions  as 
the  Court  expressly  orders  in  respect  of  such  liability  (6),  or  the 
debt  of  an  insolvent  assignee  or  trustee  to  an  estate  of  which 
he  was  assignee  or  trustee  in  respect  of  any  sum  of  money 
improperly  retained  or  employed  by  him  (c). 

The  debt  provable  in  insolvency  must  necessarily  be  a  real 
one,  so,  where  a  registered  company  sought  to  prove  against  the 
estate  of  the  insolvent  but  the  facts  showed  that  the  company 
was  nothing  more  than  a  dummy  for  the  insolvent  and,  though 
registered,  never  had  any  real  valid  existence  apart  from  the 
insolvent  himself,  the  proof  was  rejected  (d).  With  the  exception 
of  the  preferential  debts  hereinafter  set  out  all  debts  provable 
under  the  insolvency  are  paid  pari  passu  (e),  and  this  includes 
voluntary  debts,  also  voluntary  debts  such  as  those  arising  on  voluntary  bonds  or 
covenants  of  the  insolvent  (/),  but  it  does  not  include  contracts 
or  agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  which  are  null  and  void  (g),  but  when  an  illegal 
game  is  unfinished  and  the  money  not  paid  over  either  party  may 
recover  the  stakes  deposited  by  him  (h)  and  consequently  may 
prove  against  the  estate  of  the  stake-holder. 


Bondfidetot 
debt. 


Wagering. 


Stake-holder. 


(z)  S.  114. 

(a)  Vide  Ex  parte  Uynvi  Coal  Co.t 
in  re  Hide,  L.R.,  7  Ch.  Ap.,  28. 

(b)  S.  96,  Act  of  1897. 

(c)  S.  151,  Act  of  1890. 

{d)  In  re  Yencken,  15  A.L.T.,  p.  114. 


(e)  S.  115,  Act  of  1890. 

(/)  Ex  parte  Pottinger,  in  re  Stewart, 
8  Ch.  D.,  621. 

(g)  Police  Offences  Act  1890,  a.  72. 

(A)  Melville  v.  Pendreigh,  5  A.J.R., 
84. 
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An  annuitant  can  prove  for  the  value  of  future  payments  of     CHAP.  V. 
the  annuity  (i).    If  a  surety  for  such  becomes  bankrupt  before  Anumtants  and 

/7  *    sureties  as  to 

default  by  the  grantor  proof  cannot  be  made  against  his  estate  (k).  annuities. 
The  surety  can  prove  on  the  grantor's  estate  for  payments  of 
arrears  made  by  him  (l). 

Proof  cannot  be  made  for  a  debt  arising  out  of  a  felonious  act  fe^£f  in  Cft8e  of 
until  the  injured  party  has  prosecuted  the  felon  (m).  The  rule 
is  stated  to  be  subject  to  the  exceptions  as  follows : — (a)  where 
the  offender  has  been  brought  to  justice  by  some  other  person 
injured  by  a  similar  offence  ;  (b)  when  prosecution  is  impossible 
by  reason  of  the  death  of  the  offender ;  (c)  where  he  has  escaped 
from  the  jurisdiction  before  a  prosecution  could  have  been  com- 
menced by  the  exercise  of  reasonable  diligence.  The  obligation 
to  prosecute  does  not  extend  to  the  injured  person's  trustee  in 
bankruptcy  (n). 

All  bodies  politic  and  incorporated  companies  may  prove  by  Bodies  pontic 

.  .         and  incorpor- 

an  agent,  provided  such  agent  in  his  affidavit  or  declaration  *ted  companies. 
states  that  he  is  such  agent  and  that  he  is  authorised  to  make  such 
proof,  and  such  affidavit  or  declaration  must  be  in  such  form  as  is 
directed  by  the  rules  (o).  In  a  case  where  a  limited  company 
proved  on  the  estate  of  one  of  its  debtors  and  received  from  time 
to  time  dividends  in  respect  of  its  proof,  but  before  the  final 
dividend  the  company  was  wound  up  and  dissolved  by  order  of 
the  Court,  it  was  held  that  the  Crown  was  entitled  to  the  final 
dividend  to  which  the  company  would  have  been  entitled  if  in 
existence  as  bona  vacantia  (p). 

An  infant  to  whom  a  debt  is  due  has  the  same  rights  as  any  By  infants. 
other  person  (q),  and  there  is  nothing  restrictive  in  the  Acts, 
"  every  "  creditor  being  permitted  to  prove  (r).     See  further  as  to 
infants,  "  Compulsory  Sequestrations,"  Chapter  IV.,  at  p.  88. 

The  Master-in-Lunacy  may  sue  and  do  all  acts  with  reference  B?  lunati«- 

{%)  Ex  parti  and  in  re  Blahemore,  5  gallay,  L.J. 

CD.,  372  ;  vide  also  Ex  parte  Annan-  (n)  Ex  parte  Ball,  ante,  at  p.  667. 

dale,  re  Curtis,  4  Dea.  k  Ch.,  511 ;  2  (o)  S.  106  ;  vide  form  75,  Schedule  of 

Mont.  &  A.  ,19.  Forms. 

(k)  Ex  parte  Thompson,  re   Wyatt,  ( p)  Be  Higginson  and  Dean,  ex  parte 

2  Dea.  &  Ch.,  126.  Attorney -General,  (1899)  1  Q.B.,  325; 
(I)  Welsh  v.  Welsh,  4  M.  &  S.,  333.  5  Manson,  289. 

(m)  Ex  parte  Elliott,  in  re  Jermyn,  {q)  In  re  and  ex  parte  Brocklebanh,  6 

3  Mont.  &  A. ,  1 10 ;  vide  Stone  v.  Marsh,        C.  D. ,  358. 

6  B.  &  C,  551  ;  Ex  parte  Ball,  re  Shep-  (r)  S.  106,  Act  of  1890. 

*eni,  10  CD.,  at   p.  674,   Per  Bag- 
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chap.  v.    to  estates  committed  to  his  protection  which  the  patient  might  have 

done  (8).     As  to  those  to  whom  the  Court  appoints  guardians  the 

latter  have  the  same  powers  and  authorities  as  the  committee  pre- 

By  municipality.  viouaiy  ha(j  (£)     jn  ^e  case  Qf  a  municipality  or  the  council  thereof 

the  clerk  or  treasurer  of  it  is  the  proper  person  to  make  the  proof  (n), 

By  Melbourne  r      *       * 

and  Metro-        and  the  secretary  of  the  Melbourne  and  Metropolitan  Board  of 

politan  Board  *  * 

of  works.  Works  may  represent  the  Board  in  all  proceedings  against  the 
estate  of  an  insolvent  debtor  and  act  on  its  behalf  in  all  respects  (t?). 

By  liquidator.  Proof  on  behalf  of  a  company  in  liquidation  may  be  made  by  its 
liquidator,  but  he  should  so  describe  himself  (w).  When  a  con- 
tributory or  other  debtor  to  a  mining  company  becomes  insolvent 
the  liquidator  may  prove  for  any  contribution  ordered  to  be  paid 
or  for  any  other  debt  due  by  him  (x).     The  assignee  of  a  debt  or 

cn'os^inMstion?  °ther  legal  chose  in  action,  on  notice  in  writing  to  the  person  from 
whom  the  assignee  would  have  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action,  has  all  legal  and  other  remedies  for 
the  same  subject  to  the  provisions  of  the  Supreme  Court  Act 

By  oreiffnorof     1**90  (y)  ;  but  a  creditor  who  has  assigned  his  debt  but  not  given 

chose  m  action.  noyce  0f  8UCj1  assignment  to  the  insolvent  or  assignee  of  the 

insolvent  estate  can  prove  for  the  debt  in  his  own  name  without 
stating  that  he  is  proving  for  the  benefit  of  the  assignees  (z).  The 
debt,  until  notice  of  assignment,  is  the  debt  of  the  assignor  (a). 

By  unpaid  An  unpaid  vendor  of  goods  who  is  in  possession  of  them,  and  the 

vendor  of  goods.  x  °  x 

purchase  of  which  the  trustee  does  not  complete,  is  entitled  to 
treat  the  contract  as  broken  and  resell  the  goods  without  first 
tendering  them  to  the  trustee,  and  to  prove  in  the  estate  for 
damages  for  breach  of  contract,  the  measure  of  the  damages  if  the 
market  is  falling  being  the  difference  between  the  contract  price 
and  the  price  obtained  on  the  resale  (6). 

Proof  by  mort-        In  case  the  moneys  arising  from  a  sale  of  mortgaged  property 

nmgroAg  lifter    Sftlfi  

By  order  of        by  order  of  the  Court  (c)  be  insufficient  to  meet  the  payments 

Court. 

referred  to  in  r.  90,  the  mortgagee  is  entitled  to  prove  for  the 

(*)  Lunacy  Act  1890,  s.  183.  (a?)  Companies  Act  1890,  s.  2%. 

(t)  Ibid,  8.  129.  (y)  Supreme  Court  Act  1890,  s.  63. 

(u)  Local  Government  Act   1890,  8.  (z)  In  re  Warren,  In  re  McLachlan, 

522.  ex  parte  Gordon,  14  A.L.T.,  77. 

{v)  Melbourne  and  Metropolitan  Board  {a)  Ibid, 

of  Works  Act  1890,  s.  164.  (6)  Ex  parte  Stapleton,  re  Nathan, 

{w)  Ex  parte  Taylor,  in  re  Pooley,  10  Ch.  D.,  586. 
36  L.T.,  679  ;  Companies  Act  1890,  as.  (c)  R.  90. 

90,  119. 
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balance  and  to  receive  dividends,  but  so  as  not  to  disturb  any     chap.  y. 
dividend  already  made  (d). 

The  trustee  in  insolvency  can  prove  for  a  debt  due  to  the  ?nistee  in 

*  *  insolvency. 

insolvent  (e). 
An  insolvent  cannot  prove  a  debt  on  his  sequestrated  estate  as  Proof  by  insoi- 

x  *  vent  as  agent. 

the  agent  of  a  creditor  though  he  holds  a  power  of  attorney  (/). 

Loss  owing  to  the  trust  property  through  the  dealings  of  a  cestui  que  trust, 
bankrupt  trustee  can  be  proved  for  by  the  cestui  que  trust  in 
such  manner  as  may  be  most  for  his  benefit  under  the  circum- 
stances of  the  case.  He  can  either  prove  for  the  amount  of  the 
fund  improperly  used  and  interest  or  for  the  value  of  the  result 
of  the  disposal  of  the  fund  if  any  exists  and  the  amount  of  the 
profits  thereon  (g).  The  amount  of  a  devastavit  can  be  proved 
against  the  executor's  estate  either  by  the  legatees  or  creditors  or 
on  their  behalf,  but  the  bankrupt  trustee  cannot  prove  on  his  own 
estate  on  behalf  of  the  trust  estate  (h). 

A  married  woman  may  prove  for  a  debt  due  to  her  as  her  Married  woman, 
separate  property  (i).  Money  or  other  estate  lent  or  entrusted  by 
a  wife  to  her  husband  for  the  purpose  of  any  trade  or  business 
carried  on  by  him  or  otherwise  passes  to  the  trustee,  but  the  wife 
can  prove  on  the  estate  (fe).  Apart  from  proof  the  provision 
referred  to  does  not  apply  to  a  loan  by  a  wife  to  her  husband 
for  a  purpose  unconnected  with  his  trade  or  business  (I). 

A  creditor  who  has  been  paid  his  debt  by  way  of  fraudulent  Fraudulently 

r  *  J  preferred 

preference  and  has  had  the  amount  recovered  back  from  him  may  creditor- 
prove  for  his  original  debt  against  the  estate  (??i). 

The  trustee  under  a   marriage   settlement  when   the   settlor  Trustees  under 

o  a  settlement  for 

covenanted  that  during  his  life  he  or  his  representatives  within  payi^tof 
twelve  months  after  his  death  would  pay  the  sum  of  £5,000  to  within *°  *. 
the  trustee  to  be  held  by  him  under  the  trusts  of  the  settlement 

(rf)  Ibid.  1890,  s.  4. 

(0  8.  85  (8),  Act  of  1890.  (*)  Married  Women's.  Property  Act 

(/)  In  re  Jansen,  1  A.L.T.,  78.  1890,  8.  6. 

(g)  Ex  parte  Gurner,  in  re  Iveson,  1  \t)  Be  Clark,  ex  parte  Schidze,  (1898) 

Mont.  I).  &  D.f  497.  2  Q.B.,  330  ;  5  Manson,  201,  approving 

(A)  Vide  Ex  parte   Moody  and   Ex  of  In  re  and  ex  parte   Tidsictll,    56 

parte  Prtrton,   in  re  Warne,  2  Rose,  L.J.Q.B.,  548. 

413.  (m)  Be  Walker,  3  A.J.R.,  55,  89. 

(»')  Married  Women1 8  Property  Act 
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chap.  v.     was  allowed  to  prove  on  the  bankruptcy  of  the  settlor  before 
payment,  the  transaction  not  being  within  s.  72,  Act  of  1890  (n). 


Proof  when 
deed  declared 
void  under 
sec.  72. 


Proof  by 
creditors  who 
have  signed 
deed  of 
assignment. 


Buying  off 
opposition  to 
certificate. 


Rent  and 

periodical 

payments. 


The  legal  effect  of  declaring  an  assignment  void  under  s.  72  is 
to  place  the  parties  in  the  same  position  as  if  the  deed  had  never 
been  executed  (o),  and  therefore  payments  made  by  the  assignee, 
the  wife  of  the  insolvent,  to  a  creditor  of  her  husband  as  part  of 
the  transaction  were  regarded  as  bond  fide  payments  made  by  her 
at  the  request  of  her  husband  and  were  not  affected  by  the  previous 
knowledge  of  the  wife  that  the  husband  attempted  to  defraud 
his  creditors  by  the  assignment,  and  proof  was  allowed  for  the 
amount  actually  paid  to  the  creditor  less  the  amount  of  the  pro- 
ceeds of  the  property  sold  under  the  assignment  (p). 

Creditors  who  have  executed  a  deed  of  assignment  may  usually 
prove  in  the  subsequent  insolvency  of  the  debtor.  It  has  been 
held  that  it  is  a  question  of  intention,  and  where  the  intention  is 
that  the  deed  is  not  to  operate  in  the  event  of  insolvency  and 
that  the  release  is  to  hold  good  in  case  the  consideration  for  which 
it  was  given  holds  good  and  not  otherwise,  the  creditors  may 
prove  (q). 

Bills  given  by  an  insolvent  to  a  creditor  in  order  to  have 
opposition  to  the  grant  of  a  certificate  withdrawn  cannot  be 
proved  in  a  second  insolvency  by  such  creditor  (r). 

.  When  any  rent  or  other  payment  falls  due  at  stated  periods 
and  the  order  of  sequestration  is  made  at  any  time  other  than  one 
of  such  periods,  the  person  entitled  to  such  rent  or  payment  may 
prove  for  a  proportionate  part  thereof  up  to  the  day  of  the  date 
of  the  order  of  sequestration  as  if  such  rent  or  payment  grew 
from  day  to  day  (a).  The  fact  that  the  landlord  is  a  preferential 
creditor  does  not  preclude  him  from  proving  for  the  full  amount 
due.  The  preference  is  a  matter  touching  the  distribution  of  the 
estate  (t).  Sec.  110,  Act  of  1890,  dealt  with  the  landlord's  clfcim 
for  rent,  but  for  that  section  the  following  provisions  have  been 
substituted : — 


(n)  In  re  Knight,  ex  parte  Cooper,  2 
Morrell,  223. 

(o)  In  re  Orr,  15  V.L.R.,  590. 

(p)  Ibid. 

iq)  In  re  Stephenson,  ex  parte  Official 


Receiver,  5  Morrell,  44. 

(r)  In  re  Cunningham,  3V.LR.  (I.), 
1. 

(*)  S.  117,  Act  of  1890. 

(t)  In  re  Trump,  6  A.L.T.,  2. 
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(1)  No  distress  for  rent  shall  be  made,  levied,  or  proceeded  in     chap.  v. 
after  sequestration,  but  the  landlord  shall  be  entitled  to  receive 

out  of  the  insolvent  estate  so  much  rent  as  shall  be  then  due  and 
payable,  not  exceeding  three  months'  rent,  and  in  respect  of 
which  there  were  at  the  date  of  sequestration  goods  on  the 
premises  in  respect  of  which  the  rent  was  payable  liable  but  for 
insolvency  to  distress  for  rent,  and  shall  be  allowed  to  come  in  as 
a  creditor  and  share  rateably  with  the  other  creditors  for  the 
balance. 

(2)  No  person  entitled  to  a  preference  claim  for  rent  hereunder 
shall  be  entitled  to  more  than  the  value  of  such  goods  so  dis- 
trainable,  such  value  to  be  fixed  by  the  Court  in  a  summary  way 
in  the  event  of  the  trustee  and  landlord  not  agreeing  as  to  the 
amount  (u). 

Under  s.  110,  Act  of  1890,  it  was  held  that  the  landlord  had  not 
a  preferential  right  in  any  and  every  event  but  only  in  that  con- 
dition of  things  where  rent  was  due  and  where  upon  the  tenant's 
premises  there  were  chattels  which  might  have  been  the  subject 
matter  of  distress  for  that  rent  but  which  would  have  been  given 
up  to  and  acquired  by  the  estate  and  for  the  benefit  of  it  if  the 
distress  had  not  been  put  in  or  had  not  been  withdrawn  (v).  A 
landlord  could  put  in  a  distress  and  seize  not  only  the  goods 
of  his  tenant  but  those  of  a  stranger  upon  the  premises,  but 
unless  there  were  goods  of  the  tenant  upon  the  premises  the 
withdrawal  of  the  distress  did  not  benefit  the  estate  in  any  way. 
The  section  only  applied  to  cases  where  there  were  goods  of  the 
tenant  upon  the  premises  which  the  landlord  might  seize,  but 
which,  if  he  did  not,  went  to  the  estate  (w) 

The  rent  is  not  to  be  satisfied  immediately  out  of  the  proceeds 
as  a  first  charge  on  them,  but  the  trustee  has  authority  and 
is  under  a  duty  to  pay  only  in  the  way  prescribed  by  the 
statute,  namely,  out  of  the  estate  generally  (x),  and  the  landlord 
has  no  lien  on  the  goods  distrained  for  the  three  months  rent  (y). 

(u)  8.  117,  Act  of  1897.  Harrison  v.    The  County   of  BourH 

(i?)  In  re  Gamble,  19  V.L.R.,  627 ;  15  Building,  dec,  Society,  2  A.  L.R.,  90. 

A.L.T.,  174.  {x)  Simpson  v.  Burrowes,  4  W.W.  & 

(tc)  Ibid.    And  the  distress  was  held  a'B.  (L.),  at  p.  152. 

good  as  to  the  stranger's  chattels  though  (y)  Davey   v.   Bank  of  New  South 

the  chattels  of  the  insolvent  or  his  Wales,  9  V.L.R.  (L.),  252. 

trustee  were  seized  with  them;  vide 
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CHAP.  V. 


Preferential 
debts. 

Rates. 


Wa^es  and 
salaries. 


Funeral  and 

testamentary 

expenses. 


Where  there  are  no  goods  of  the  insolvent  on  the  premises  the 
landlord  cannot  rank  as  a  preferential  creditor  (z).  Where  the 
rent  is  due  by  joint  tenants  the  landlord  is  not  obliged  to  abandon 
his  distress  in  consequence  of  the  subsequent  insolvency  of  one  of 
the  joint  tenants  (a),  and  he  is  not  prevented  from  distraining 
after  sequestration  on  goods  which  the  tenant  has  mortgaged 
under  a  bill  of  sale  (6).  The  equity  of  redemption  which  the 
tenant  has  in  the  goods  is  not  a  chattel  and  cannot  be  seized 
and  cannot  be  the  object  of  distress,  therefore  it  does  not  come 
within  the  section  (c).  The  rights  of  landlords  and  mortgagees  are 
not  varied  by  the  enactment,  and  where  a  mortgagee  is  in  posses- 
sion the  value  of  the  goods  not  being  sufficient  to  satisfy  the  bill 
of  sale  sequestration  does  not  stop  the  distress  (d). 

Preferential  debts  are  subject  to  the  same  obligations  as  to 
proof  as  other  debts,  and  are  as  follows : — Local  rates  due  by  the 
insolvent  at  the  date  of  the  order  of  sequestration  and  having 
become  due  and  payable  within  twelve  months  next  before  that 
time  :    Wages  or  salary  of  any  clerk  or  servant  in  the  employ- 
ment of  the  insolvent  at  the  date  of  the  order  of  sequestration 
and  not  exceeding  four  months'  wages  or  salary  and  not  exceed- 
ing £50 :    Wages  of  any  labourer  or  workman  in  the  employment 
of  the  insolvent  at  the  date  of  the  order  of  sequestration  and  not 
exceeding  four  months'  wages.     Between  themselves  such  debts 
rank  equally  and  are  paid  in  full,  unless  the  property  of  the  insol- 
vent is  insufficient  to  meet  them,  in  which  case  they  abate  in 
equal   proportions   between   themselves  (e).     They  are   paid  in 
priority  to  all  other  debts  (e),  excepting  in  the  case  of  the  com- 
pulsory sequestration  of   a   deceased  person's  estate,  in  which 
any  claim  by  the  representative  of  the  deceased  person  to  pay- 
ment of  the  proper  funeral  and  testamentary  expenses  incurred 
by  him  in  and  about  the  debtor's  estate  is  a  preferential  debt  and 
is  payable  in  full  out  of  the  estate  in  priority  to  all  other  debts  (/). 

As  to  wages  and  salaries  the  enactment  refers  to  employes  in 
the  employment  of  the  insolvent  at  the  date  of  sequestration. 


(z)  In  re  Brown,  ex  parte  Tohon,  1 
W.  &\V.  (I.),  at  p.  93. 

(a)  Officer  v.  Haynes,  3  V.L.R.  (E.), 
115-123. 

(6)  In  re  Browning,  19  V.L.R.,  509  ; 
15  A.L.T.,  72;  following  Railton  v. 
Wood,  15  App.  Cas.,  363. 


(c)  Ibid, 

{d)   Vide    In   re  Sweeney,  ex  yxrit 
Digging,  4  V.L.R.  (L),  1. 
(e)  S.  115,  Act  of  1890. 
(e)  Ibid. 
(/)  S.  113(3),  Act  of  1897. 
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Piece  work  is  not  within  the  section ;  four  months'  wages  means    chap.  v. 
payment  for  labour  measured  by  the  time  employed  (g) ;  but  an  piecework. 
employ^ — for  example,  a  commercial  traveller — engaged  at  an 
annual  salary  is  within  the  section  (h).     The  Legislature  contem-  N  t     of 
plated,  not  servants  hired  from  day  to  day,  but  servants  engaged  ^efand*0 
upon  a  salary  (i),  and  an  employ^  who  receives  remuneration  by  8alane8* 
percentage  on  goods  sold  alone  or  with  anyone  else  is  not  within 
the  section  (J). 

"  Clerk  "  is  a  person  engaged  in  writing  or  making  calculations  Meaning  of 

r  7  .  "clerk'7 and  of 

and  entries.  "  Servant"  in  its  ordinary  acceptation  includes  one  "servant." 
or  other  or  generally  both  of  two  elements — employment  for  a 
specific  time,  and  employment  by  which  exclusive  services  are  to 
be  rendered  by  an  employ^  to  his  employer  (k).  The  words 
"clerk  or  servant"  include  the  manager  of  an  incorporated  com- 
pany, and  all  the  employes  of  a  bankrupt  in  his  sole  service  paid 
by  salary  or  wages  as  distinguished  from  piece  work,  and  the 
words  are  used  as  dividing  the  employes  into  two  main  classes, 
those  whose  duties  are  mainly  mental  and  clerical,  and  those 
whose  duties  are  mainly  manual  and  physical  (I).  The  editor 
of  a  newspaper  is  within  the  section  (m) ;  and  so  is  the  mate  of 
a  ship  (n). 

Where  there  are  numerous  claims  for  wages  by  workmen  and  collective  form 

0  t  of  proof  for 

others  employed  by  the  debtor  it  is  sufficient  if  one  proof  for  all  *'*£<»• 
such  claims  is  made  either  by  the  debtor  or  his  foreman  or  some 
other  person  on  behalf  of  all  such  creditors  (o).  The  form  is  that 
numbered  76,  Schedule  of  Forms,  post,  to  which  is  annexed  as 
forming  part  thereof  a  schedule  setting  forth  the  names  of  the 
workmen  and  others  and  the  amounts  due  to  them  (p).  Any 
such  proof  has  the  same  effect  as  if  separate  proofs  had  been 
made  (q). 

Upon  the  insolvency  or  liquidation  by  arrangement  of  any  Preferential 

r  J  n  J  &  J  claim  of  Friendly 

officer  of  a  friendly  society  having  in  his  possession  by  virtue  of  c^m  cases 
his  office  any  money  or  property  belonging  to  the  society,  the 

{g)  In  re  Murray,  5  A.  J.R.,  3.  «fec,  Ltd.,  13  V.L.R.,  896. 

(h)  Ex  parte    Neal,   in  re  Badnall,  (m)  Ex  parte  Chipchase,  re  Stiff,  11 

Mont,  k  McA.,  194.  W.R.,  11. 

(•)  Ibid.  (n)  Ex  parte  Homborg,  in  re  Hudson, 

(i)  In  re  Edwards,  ex  parte  Tomlins,  2  Mont.  D.  &  D.,  642. 

11  V.L.R.,  304.  (o)  R.  225. 

{*)  Ibid.  '  (p)  Ibid. 

(0  Be  The  Intercolonial   Smelting,  (?)  Ibid. 
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chap.  v.  trustee  must  upon  demand  in  writing  as  the  case  may  be  of  the 
trustees  of  the  society  or  any  two  of  them  or  any  person 
authorised  by  the  society  or  by  the  committee  of  the  same,  pay 
such  money  or  deliver  over  such  property  to  the  trustees  of 
the  society  in  preference  to  any  other  debts  or  claims  against  the 
estate  of  such  officer  (r).  The  society  is  entitled  to  be  paid  even 
though  the  moneys  are  not  in  possession  in  specie  and  cannot  be 
traced  (#).  In  the  case  of  an  assignment  it  was  held  that  the 
presumption  was  that  the  officer  had  not  been  guilty  of  embezzle- 
ment and  that  therefore  he  still  had  the  society's  money  when 
he  executed  the  deed  and  that  the  trustee  as  his  assignee  was 
obliged  to  pay  the  amount  over  (t). 

Provteion  as  to        Where  at  the  time  of  the  order  of  sequestration  any  person  is 

preferential  *  v     r 

aptrentice^nd  apprenticed  or  is  an  articled  clerk  to  the  insolvent  the  order  of 
articled  clerks,    sequestration  is  a  complete  discharge  of  the  indenture  of  appren- 
ticeship or  articles  of  agreement  if  either  the  insolvent  or  appren- 
tice or  clerk  give  notice  in  wilting  to  the  trustees  to  that  effect  (u). 
If  any  money  has  been  paid  by  or  on  behalf  of  such  apprentice 
or  clerk  to  the  insolvent  as  a  fee,  the  trustee  may,  on  the  appli- 
cation of  the  apprentice  or  clerk,  or  of  some  person  on  his  behalf, 
pay  such  sum  as  such  trustee,  subject  to  an  appeal  to  the  Court, 
thinks  reasonable,  out  of  the  insolvent  estate  to  or  for  the  use  of 
the  apprentice  or  clerk,  regard  being  had  to  the  amount  paid  by 
him  or  on  his  behalf,  and  to  the  time  during  which  he  served 
with   the   insolvent  under  the  indenture  or  articles  before  the 
commencement  of  the  insolvency  and  to  the  other  circumstances 
of  the  case  (v).     Where  it  appears  expedient  to  a  trustee  he  may 
on  the  application   of  any   apprentice  or  articled  clerk  to  the 
insolvent,  or  any  person  acting  on  behalf  of  such  apprentice  or 
articled  clerk  instead  of  acting  as  previously  set  out  transfer  the 
indenture  of  apprenticeship  or  articles  of  agreement  to  some  other 
person  (w).     It  is  not  necessary  that  an  indenture  of  apprentice- 
ship or  articles  of  agreement  should  have  been  actually  executed 
to  be  within  the  section  if  the  agreement  has  been  made  and 
premium  paid  (x). 


Transfer  by 
trustee  of 
indenture  or 
articles. 


(r)  Friendly  Societies  Act  1890,  8.  15 

(7). 

(8)  In  re  Miller,  ex  parte  Official 
Receiver,  (1893)  1  Q.B.,  327. 

(0  Eastwood  v.  Scott,  2  V.R.  (L.), 
101. 


(u)S.  116,  Act  of  1890. 
{v)  Ibid, 
(w)  Ibid. 

(x)  Ex  parte  Haynes,  in  re  Donkin,  2 
Gl.  &  J.,  122. 
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As  to  when  a  landlord's  claim  is  preferential,  vide  ante,  at  p.  284.    CHAP<  y. 

A  person  entitled  to  enforce  against  an  insolvent  payment  of  claim  by 
any  money,  costs  or  expenses  by  process  of  contempt  issuing  out  cogte. 
of  any  Court  is  entitled  to  come  in  as  a  creditor  under  the  seques-  ^no^hfch 
tration  and  prove  the  amount  payable  under  the  process  subject  SfofJ^byaybe 
to  such  ascertaining  of  the  amount  as  may  be  properly  had  by  contempt. 
taxation  or  otherwise  (y). 

Barristers  can  sue  and  recover  fees  and  therefore  can  prove  (z).  Barrister's  fee. 

The  English  practice  (a)  to  admit  the  proof  of  a  solicitor  as  to  soHoitor's  bin  ci 
his  bill  of  costs  subject  to  taxation  of  the  costs  is  followed  except 
in  cases  of  agreements  in  writing  under  the  Supreme  Court  Act 
1890.  A  solicitor  is  entitled  to  charge  interest  at  six  per  cent, 
on  his  disbursements  and  costs  from  the  expiration  df  one  month 
from  demand  from  the  client  (b),  and  proof  can  be  made 
accordingly. 

An  office  copy  of  the  judgment  should  be  annexed  to  the  proof,  Judgment  debt 
as  it  is  under  ordinary  circumstances  conclusive  evidence.  Where 
the  creditors  have  agreed  with  the  debtor  not  to  enforce  the 
judgment  until  after  the  happening  of  a  certain  event,  which 
has  not  happened,  proof  cannot  be  made  of  it  as  an  absolute  debt 
but  only  as  a  contingent  liability,  the  estimated  value  being  the 
creditor's  chance  of  being  able  to  enforce  the  judgment  (c).  As 
to  judgment  debt  generally,  see  "  Compulsory  Sequestrations," 
Chapter  IV.,  at  p.  98. 

All  actions  pending  for  damages  alleged  to  be  sustained  for  any  acUoTfn  tort an 
injury  or  wrong  or  breach  of  any  contract  committed  by  the  insol-  0v?TOnntract!,ch 
vent  (such  damages  being  uncertain),  or  for  recovery  of  any  claim 
unliquidated  as  to  its  amount  are  stayed  on  sequestration  (d),  and 
the  plaintiff  after  summoning  the  trustee  to  take  up  and  defend 
the  action  may  proceed  to  obtain  the  judgment  of  the  Court 
thereon,  and  such  when  recovered  together  with  the  taxed  costs  is 
a  debt  provable  against  the  estate  (e).  The  insolvency  then  clears 
the  defendant  from  liability  for  such  damages,  when  the  action 
has  been  commenced  before  sequestration.    This  section  is  a  local 

(y)  &  113,  Act  of  1890.  (c)  Be  Merry,  14  V.L.R.,  176. 

(z)  Legal   Profession    Practice    Act  \d)  S.  77,  Act  of  1890 —compare  5 

1891,  s.  5.  Vict.,  No.  17,  a.  31 ;  and  28  Vict.,  No. 

(o)  Under  32  &  33  Vict.,  c.  71.  273,  a.  37. 

(6)  Supreme  Court  Act  1890,  a.  271.  (e)  Ibid, 

19 
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CHAP.  V. 


Proof  when 
composition 
falls  through. 


Where  sureties 
are  parties  to 
the  composition. 


Sureties, 
proof  by. 


enactment,  and  the  rule  is  contrary  under  the  English  Act,  for 
there  the  amount  of  a  judgment  in  an  action  in  tort  is  not 
provable  in  insolvency  unless  the  judgment  is  signed  before 
sequestration.  If  judgment  is  not  signed  till  after  the  sequestra- 
tion even  though  the  verdict  was  obtained  before,  the  insolvent 
there  remains  undischarged  from  the  liability  (/  ). 

In  the  event  of  a  composition  falling  through  owing  to  the 
failure  of  the  debtor  to  pay  same  the  original  debt  revives,  and 
can  be  proved  for  on  the  debtor  subsequently  becoming  insol- 
vent (i),  unless  the  deed  contains  an  unconditional  release,  in  which 
case  the  original  debt  cannot  be  proved  for,  but  only  the  com- 
position (j).  A  creditor  cannot  prove  for  the  balance  of  a 
composition  when  the  debtor  has  become  insolvent  before  the 
composition  is  fully  paid  if  he  has  been  induced  by  the  payment 
of  a  sum  of  money  to  concur  in  the  composition  ;  and  it  appears 
that  where  a  creditor  has  been  guilty  of  fraud  of  this  kind  he 
will  be  bound  by  the  release  if  the  debtor  files,  and  cannot  there- 
fore prove  for  his  original  debt  or  the  composition,  the  original 
claim  having  been  released  and  the  claim  under  composition 
being  invalidated  by  the  fraud,  while  as  against  the  other  creditors 
the  release  is  void  (I). 

It  sometimes  happens  in  compositions  that  sureties  are  parties, 
and  where  such  an  additional  debtor  is  introduced  and  the  amount 
of  the  composition  is  substituted  for  the  old  debt  proof  cannot 
be  made  for  the  latter  in  the  event  of  insolvency  (ra). 

It  is  necessary  for  the  surety  to  pay  the  debt  guaranteed  by 
him  before  he  can  prove  for  it  against  the  estate  of  his  principal, 
and  the  fourth  clause  of  s.  114,  Act  of  1890,  does  not  enable  him 
to  do  so  when  he  has  not  paid  the  debt.  The  surety  does  not 
become  a  creditor  of  the  principal  debtor  merely  by  force  of  the 
relation  existing  between  them,  though  the  liability  of  the 
surety  to  the  creditor  may  have  been  absolute  (n),  but  if  the 


(/)  In  re  Newman,  ex  parte  Brooke, 
3  CD.,  494. 

(i)  Ex  parte  Bateson,  in  re-  }f 'other- 
spoon,  1  Mont.  D.  &  D.,  289. 

(j)  Vide  Small  v.  Marwood,  9  B.  & 
C,  300. 

(I)  Vide  In  re  Cross,  4  De  G.  &  S., 
364.  Sed  vide  in  re  Jobson,  5  A.  J.R., 
154. 

(m)  Ex  parte  Hemaman,  re  Ewens, 


17  L.J.  N.S.,  Bkcy.,  17. 

(n)  In  re  Hyams,  ex  parte  Balfour, 
5  A.L.T.,  112;  In  re  Maddrtn,  1 
A.  L.  R. ,  100.  Sed  vide  In  re  Herepath, 
ex  parte  Delmar,  7  Morrell,  129 :  IU 
Paine,  ex  parte  Whittaktr,  (1897)  1 
Q.B.,  122.  Vide  also  The  Trmt  and 
Agency  Company  of  Australia  v.  Green, 
1  V.R.  (L.),  171. 
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principal  debtor  becomes  bankrupt  the  surety  who  has  paid  the     chap.  v. 
debt  has  a  right  to  stand  in  the  place  of  the  original   creditor 
against  the  estate  of  the  principal  debtor  (o). 

The  surety  is  entitled  to  the  benefit  of  the  securities  held  by 
the  creditor  on  payment  of  the  debt,  the  principle  being  that  the 
surety  in  effect  bargains  that  the  securities  which  the  creditor 
takes  shall  be  for  him  if  and  when  he  shall  be  called  upon  to 
make  any  payment  (p)  It  can  be  otherwise  however  in  insol- 
vency if  the  creditor  exercises  the  option  given  by  the  Acts  of 
surrendering  the  security  to  the  estate  (q)  and  proving  for  the 
whole  amount  of  his  debt,  which  he  is  not  prevented  from  doing 
because  a  surety  for  the  payment  of  the  debt  happens  to  exist  (r). 
The  surety  in  such  circumstances  is  undischarged  and  loses  his 
right  to  the  securities  given  up  by  the  creditor  (s). 

When  the  surety  has  paid  the  debt  and  stands  in  place  of  the 
principal  creditor  he  has  all  the  privileges  of  such  creditor  even 
in  the  case  of  that  creditor  being  the  Crown  (t),  which,  since  it  is   « 
not  named  by  the  Acts,  is  not  bound  by  them  (u). 

The  surety  can  either  value  his  securities,  assuming  them  to  be 
over  the  insolvent  estate  or  any  part  of  it  (v),  and  prove  for  the 
balance,  or  dispose  of  them  in  reduction  of  the  debt  and  prove 
for  any  balance  then  existing  (w). 

It  is  settled  law  that  if  several  persons  together  become  surety  Pr<x>'  *>y 

r  °  ~    co-surety. 

for  one  principal  in  respect  of  the  same  debt  and  transaction  either 
jointly  or  severally  or  by  the  same  or  different  contracts  and  one 
of  such  sureties  after  the  liability  of  the  principal  has  arisen  pays 
the  debt  or  satisfies  the  whole  debt  or  claim  or  more  than  his  own 
proportion  of  it  he  may  have  recourse  to  his  co-sureties  for  con- 


to)  In  re  Hyams,  ante. 

(p)  Forbes  v.  Jacbton,  19  Ch.  Div., 
at  621 ;  Bank  of  Victoria  v.  Smith,  20 
V.L.R.,  450  ;  16  A.L.T.,  92. 

(9)  S.  122,  Act  of  1890. 

(r)  Rainbow  v.  Jugging.  5  Q.B.D., 
422. 

(«)  Ibid.  In  this  case  Bramwell, 
L.J.,  concluded  that  though  a  man 
entering  into  a  contract  of  suretyship 
bargains  that  he  shall  not  be  prejudiced 
by  any  improper  dealing  with  securities 
to  the  benefit  of  which  he  as  surety  is 
entitled,  he  makes  that  bargain  with 
reference  to  the  law  of  the  land,  and 
if  that  says  that  under  certain  cir- 


cumstances a  creditor  is  enabled  to  do 
the  best  he  can  for  his  own  protection, 
then  the  contract  of  suretyship  must 
be  taken  to  be  made  subject  to  the 
liability  of  these  thing*  taking  place 
and  therefore  subject  to  the  liability  of 
the  security  being  surrendered  by  the 
creditor  to  the  trustee. 

(0  In  re  Churchill,  Manisty  v. 
Churchill,  39  CD.,  174. 

(u)  Beg.  v.  Griffiths,  9  V.L.R.  (L.), 
p.  45. 

(»)  S.  67  (5),  Act  of  1890. 

(w)  Vide  Ex  parte  Shtmngton,  in  re 
Bond,  1  Mont.  D.  &  1).,  195  ;  Bainti  v. 
Wright,  15QB.D.,  102. 
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CHAP.  v.  tribution  (x).  Therefore  no  difficulty  arises  in  a  co-Burety  proving 
on  the  estate  of  the  others  or  either  of  them  if  the  debt  has 
arisen  as  set  out.  Sureties  are  entitled  to  the  benefit  of  all 
securities  which  have  been  taken  by  any  one  of  them,  whether 
known  to  the  others  or  not,  and  a  surety  is  bound  as  between 
himself  and  co-sureties  to  bring  the  same  into  hotch-pot  (y).  In 
proving  the  same  must  therefore  be  valued  (z). 

If  a  co-surety  however  pays  part  of  the  principal  creditor's 
claim  and  less  than  his  proportion  he  cannot  resort  to  his  co- 
surety, and  therefore  cannot  prove  against  the  estate  of  the  same, 
and  therefore  a  surety  is  not  entitled  to  call  upon  his  co-sureties 
for  contribution  until  he  has  paid  more  than  his  proportion  of 
the  debt  due  to  the  principal  as  there  is  nothing  ascertained  as  a 
debt  which  would  give  him  the  right  to  proceed  against  the  co- 
sureties (a). 


Proof  against 
surety. 


The  right  of  proof  against  the  surety  by  the  creditor  depends 
upon  the  agreement  existing  between  the  parties,  but  in  the 
ordinary  case  of  suretyship  that  of  an  agreement  to  pay  on  default 
of  the  principal  debtor  the  right  to  prove  against  the  surety's  estate 
arises  when  the  principal  debtor  has  made  default,  but  proof  is 
when  proof  necessarily  barred  against  such  estate  if  the  principal  debtor 
suretv  by  release  has  been  unconditionally  released  unless  the  rights  against  the 
surety  are  expressly  reserved  by  the  deed  (6),  and  it  is  also  barred 
if  in  the  case  of  several  sureties  one  or  more  are  released  by  the 
principal  creditor  when  the  sureties  have  contracted  jointly  and 
severally  the  joint  suretyship  of  the  others  being  part  of  the 
consideration  of  the  contract  of  each  (c),  but  it  is  not  so  barred 

Release  by 

operation  of  law  an(j  tne  surety  is  not  released  where  the  release  of  the  principal 
debtor  is  by  the  operation  of  the  bankruptcy  law  even  when  the 
creditor  assists  in  obtaining  the  discharge  (d),  and  so  also  the 
surety  remains  unreleased  and  proof  can  be  made  against  his 
estate  if  the  principal  creditor  has  voted  in  liquidation  proceed- 
ings for  the  debtor's  discharge,  and  notwithstanding  the  fact  that 
the   resolution   contained   no  reservation  of  right  against  the 


(a?)  Addison,  8th  ed.,  p.  669,  and 
authorities  there  cited. 

(y)  Steel  v.  Dixon,  17  CD.,  825. 

(s)  R.  217. 

(a)  Ex  parte  and  in  re  Snowdon,  17 
CD.,  44  and  47. 


(b)  Vide  Lewis  v.  Jone*>  4B.4  C, 
506. 

(c)  Ward  v.  National  Bank  of  Xtw 
Zealand,  8  App.  Cas.,  at  p.  764. 

{d)  Browne  v.  Carr>  7  Bing.,  508. 
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surety  (e),  or  if  the  principal  creditor  accepts  a  composition  under    CHAP.  v. 
the  Acts  it  does  not  discharge  the  surety  (/). 

Though  the  liability  of  a  co-surety  is  unascertained  at  the  date  cosurety's 

,  .  .  liability. 

of  the  bankruptcy,  such  is  a  debt  provable  in  insolvency  within 
the  meaning  of  s.  114,  Act  of  1890,  and  the  insolvency  can  be 
pleaded  as  a  bar  to  an  action  for  contribution  against  the  insolvent 
co-surety  (g). 

A  creditor  can  prove  for  the  whole  amount  due  to  him  without  Proof  by 

creditor  on 

deducting  any  sums  paid  by  the  surety  unless  such  amount  to  U*™nt  of  p*1* 

twenty  shillings  in  the  £,  if  he  is  a  surety  for  the  whole  debt.  »uaranteed- 

If,  however,  the  surety  is  a  guarantor  for  part  of  the  debt,  and 

has  paid  that  part,  then  by  virtue  of  that  payment  the  surety 

can  prove  for  the  amount  paid  in  place  of  the  principal  creditor, 

but  he  cannot  prove  if  he  is  a  surety  for  the  full  amount  of  the 

debt,  even  though  his  liability  be  limited  to  a  fixed  amount  which 

he  has  paid  unless  he  pays  the  whole  amount  of  the  debt  due  to 

the  principal  creditor  for  which  he  is  surety  (k). 

Where  a  bankrupt  and  others  had  become   guarantors  of  a  Pp0°*  against 

x  °  co-surety. 

principal  debtor's  liability,  and  three  of  the  guarantors  thereafter 
entered  into  an  agreement  with  the  creditor  that  their  liability 
should  be  limited  in  this  way,  that  there  should  be  substituted 
for  it,  a  cash  deposit  to  be  carried  to  a  suspense  account  with 
power  to  the  creditor  to  appropriate  that  sum  whenever  it  thought 
fit  in  discharge  pro  tanto  of  the  principal  debt,  the  deposit  did 
not  until  appropriation  operate  as  payment,  and  the  creditor  was 
therefore  entitled  to  prove  for  the  full  amount  of  its  debt  against 
the  estate  of  the  bankrupt  co-surety  who  was  not  a  party  to  the 
agreement  (i). 

The  period  of  credit  given  to  a  debtor  on  a  bill  or  promissory  Proofastobuis 

.  *    of  exchange  and 

note  is  determined  by  the  sequestration  (k),  and  where  the  creditor  gj?™188017 
seeks  to  prove  in  respect  of  a  bill  of  exchange,  promissory  note, 
or  other  negotiable  instrument  or  security  on  which  the  debtor 
is  liable,  the  same  must  subject  to  any  special  order  of  the  Court 

(«)  Ellis  ▼.   Wilmot,  L.R.,  10,   Ex.,  3  Manson,  125. 

10.  (t)  Commercial   Bank  of    Australia 

(/)  Ex  parte  and  in  re  Jacobs,  L.R.,  Limited  v.  The  Official  Assignee  of  the 

10  Ch.,  211.  estate  of  Wilson,  (1893)  App.  Cas.,  181. 

{g)  Wolmerthauaen  v.  Gullick,  (1893)  (k)  In  re  and  ex  parte  Baalz,  (1897) 

2Ch.,514.  2  Q.B.,  80;  4  Manson,  127,  and  see 

{h)  In  re  8ass,  ex  parte   National  also  p.  96  as  to  a  petition  based  on  an 

Provincial  Bank  dec,  (1896)  2  Q.B.,  12 ;  undue  bill,  and  s.  106  (2),  Act  of  1897. 
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CHAP.  v.  to  the  contrary,  be  produced  to  the  assignee,  chairman  of  a 
production  of  meeting  or  trustee,  as  the  case  may  be,  before  the  proof  can  be 
um«  n  proi  nK.  j^y.^  either  for  voting  or  dividend  (£)■  The  rules  in  insol- 
vency relating  to  bills  of  exchange,  promissory  notes  and  cheques 
apply  notwithstanding  anything  contained  in  Fart  I.  of  the  In- 
struments Act  1890  (m).  The  principles  or  rules  intended  to  be 
preserved,  are  such  rules  as  the  making  of  proof  on  bills  or 
notes  not  yet  due,  the  rule  prohibiting  double  proof  (n),  and  the 
rule  that  the  holder  is  entitled  to  prove  in  the  insolvency  of  the 
acceptor  for  the  full  amount  of  a  bill  of  exchange  accepted  for  the 
accommodation  of  the  drawer,  and  deposited  by  him  (the  drawer) 
as  security  for  a  debt  less  than  the  amount  of  the  bill,  but  in 
such  a  case  he  cannot  receive  dividends  in  excess  of  the  debt  due 
to  him  by  the  drawer  (p). 

prwfbr hoMtr  ^  holder  of  a  bill  or  note  may  prove  against  all  the  parties 
liable  on  it  to  him,  the  term  "  holder  "  being  here  used  in  the 
sense  of  (1)  an  ordinary  holder,  i.e.,  the  payee  or  indorsee  of  a  bill 
or  note  who  is  bond' fide  in  possession  of  it  or  the  bearer  thereof; 
(2)  "  holder  for  value" ;  (3)  "  holder  in  due  course  "  (q). 

Where  the  bill  is  one  which  has  been  paid  for  honour  the 
holder  only  succeeds  to  the  rights  and  duties  of  the  party  for 
whose  honour  he  pays  (r)  and  can  only  prove  therefore  against 
the  parties  to  the  bill  liable  to  that  party,  all  parties  subsequent 
to  the  party  for  whose  honour  it  is  paid  being  discharged  (r). 
Subject  to  the  provisions  in  Division  3  of  the  Instruments  Act 
1890,  the  provisions  of  that  Act  relating  to  bills  of  exchange  apply 
With  necessary  modifications  to  promissory  notes  (s),  and  in  apply- 
ing such  provisions,  the  maker  of  a  note  corresponds  with  the 
acceptor  of  a  bill,  and  the  h'rst  endorser  corresponds  with  the 
drawer  of  an  accepted  bill  payable  to  drawer's  order.  It  can 
be  regarded  as  a  general  rule  that  what  would  constitute  a  good 
defence  to  an  action  on  a  bill  will  form  a  good  objection  to  proof 
on  the  same ;  but  where,  however,  the  bill  has  been  given  for  a 
debt  and  dishonour  or  insolvency  occurs  the  original  right  of 
action  revives,  and  with  it  the  right  of  proof  apart  from  the  bill 

{I)  R.  226  ;  vide  also  r.  242.  Griffin  In  re  Bunyard,  16  CD.,  330. 

(m)  8.  103,  Instrument*  Act  1890.  (g)  Vide  Intlrument*  Act  1890. 

(ii)    Vide  Banco  de  Portut/ai  v.   Wad-  (r)  hutrnmenti  Act  1890,  *.  89  (o). 

dell,  5  App.  Cm.,  l(il.  (*)  IntlrumeHU  Act  1890, ».  90  (I). 

(p)  Vide  Ex  parte  JVetcfon,  tx  parte 
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as  between  the  particular  parties  to  the  debt  where  the  plaintiff    chap,  v. 

has  been  guilty  of  no  laches  (t\    In  respect  to  proofs  on  the  * 

instruments  themselves  as  negotiable  securities  the  bill  or  note 

must  be  complete  and  regular  on  the  face  of  it  and  as  to  duty 

stamps  (u).  The  holder  of  a  promissory  note  not  duly  stamped  was 

only  protected  if  when  he  received  the  document  the  stamp  upon 

it  was  sufficient  in  amount,  and  on  the  stamp  appeared  a  name  or 

initials  which  might  be  those  of  the  proper  person  and  a  date  which 

might  be  the  proper  time  as  it  would  then  have  purported  to  be 

"duly  cancelled  "  (v).    But  since  the  Stamps  Act  1892  became  law, 

s.  6  of  that  Act  has  been  interpreted  to  mean  that  every  note  made 

after  1892  must  be  stamped  with  an  impressed  stamp  (w).     No 

protection  is  now  needed  for  bond  fide  holders  since  they  can  see 

upon  the  face  of  the  note  itself  whether  it  is  properly  stamped  or 

not  (x). 

As  to  the  amount  of  the  bill  proof  can  be  made  for  the  full 
amount  by  the  holder.  Where  a  debtor  has  transferred  a  bill 
amounting  to  a  larger  sum  than  the  debt  existing  between  them, 
proof  can  be  made  against  the  estate  of  all  the  parties  to  the  bill, 
excepting  that  of  the  debtor,  against  which  he  can  only  prove  for 
the  amount  of  the  actual  debt  existing  (?/).  Where  a  bill  is  pay- 
able to  bearer  and  the  holder  negotiates  it  by  delivering  without 
endorsing  it  he  is  not  liable  on  the  instrument  (z),  and  proof 
therefore  cannot .  be  made  on  it  against  the  estate  of  the 
transferror  by  delivery. 

The  amount  of  bills  discounted  by  the  debtor  with  the  creditor 
forms  only  a  contingent  debt  as  regards  the  drawer  and  endorsers 
when  current,  and  such  cannot  be  proved  against  the  drawer's 
estate  as  an  absolute  debt,  but  should  be  proved  as  a  contingent 
debt  only.  It  is  only  in  the  event  of  the  dishonour  of  any  of 
them  that  a  claim  for  those  dishonoured  would  arise,  and  that 
claim  by  the  creditor  would  then  be  on  the  bills  as  endorsee  (a). 

(0   Vide  Bnllen  and    Leake's    Pre-  [x)  Ibid,  at  p.  29. 

cedents  of  Pleadings,  4th  ed.,  Part  II.,  (y)  Ex  parte  Bloxham,  6  Ves.,  449  ; 

139  and  284.  5  R.R.,  358;   Ex  parte  Newton,  Ex 

(«)  In  re  Algar,  8  A.L.T.,  51.  parte  Griffin,  in  re  Bunyard,  16  C.D., 

(r)  The  Australasian  Mortgage  aud  330. 

Finance  Company  Limited  v.  Outhridge,  (z)  Instruments  Act  1890,  8.  59. 

17  V.L.R.,  622.  (o)  In  re  Bayldon,  ex  parte  The  Bank 

(w)  Preacher  v.  Edgerton,  16  A.L.T.,  of  Australasia,  1  V.L.R.  (I.),  10. 
28. 
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CHAP.  v.    The  amount  of  the  discount,  however,  need  not  be  deducted  from 
the  proof  (6). 

onus  of  proof         When  fraud  is  proved  the  burden  of  proof  is  on  the  holder  to 

when  fraud  * 

proved.  show  that  value  has  been  given  and  that  it  has  been  given  bond 

fide  before  he  can  recover  (c). 

Accommodation  As  the  accommodation  party  is  liable  on  the  bill  to  a  holder  for 
value  whether  when  such  holder  took  the  bill  he  knew  such  party 
to  be  an  accommodation  party  or  not  (eZ),  proof  can  be  made  by 
such  holder  against  his  estate,  and  proof  can  be  made  for  the  full 
amount  of  the  bill  by  the  holder  when  the  bill  has  been  indorsed 
to  him  as  security  for  a  lesser  amount,  but  dividends  only  can  be 
received  to  the  extent  of  such  lesser  amount  (e).  As  an  accom- 
modation party  is  in  substance  a  surety  for  the  person  accom- 
modated (/)  the  laws  of  proof  applicable  to  sureties  apply  to  him, 
and  he  is  therefore  entitled  to  the  benefit  of  any  securities  de- 
posited by  the  person  accommodated  with  the  holder  of  the 
bill  (g) ;  as  to  his  discharge,  if  the  payee  merely  gives  the  maker 
time  without  receiving  any  consideration  for  his  promise  the 
surety  is  not  thereby  discharged,  but  if  the  payee  put  himself  into 
such  a  position  that  he  could  not  sue  the  principal  debtor  he  dis- 
charges the  surety,  e.g., it  he  takes  from  the  principal  debtor  another 
promissory  note  for  an  amount  including  the  amount  of  the  first 
note  (h). 

An  accommodation  party  made  certain  promissory  notes  re- 
newals of  prior  ones  in  favour  of  one  B.,  who  endorsed  same  to  a 
plaintiff  bank.  Prior  to  defendant  making  the  renewal  notes  the 
manager  of  the  bank  and  B.  made  a  verbal  agreement  that  the 
said  B.  should  procure  the  defendant  to  make  the  renewal  notes 
upon  the  express  terms  that  the  defendant  should  not  be  liable  in 
respect  thereto.  The  accommodation  party  was  held  to  be  not 
liable  on  the  notes  (i),  that  being  so  proof  against  his  estate  in 
the  event  of  insolvency  would  be  extinguished  on  such  an 
instrument. 

(b)  Ex  parte  Marlar,  1  Atk.,  150.  (g)  As   to   surety's    position,   vuU 

(c)  Tatam  v.  Haslar,  23  Q.B.D.,  345.        Bechervaise  v.  Lewis,  L.K.  7  C.P.,  872. 

(d)  Instruments  Act  1890,  «.  29.  {h)  Mackenzie  v.    West,  16  V.L.R., 

(e)  Ex  parte  Newton,  ex  parte  Griffin,        p.  588. 

in  re  Bunyard,  16  CD.,  330.  (*)  Bank  of  South  Australia  v.  WU- 

(/)  Vide  Instruments  Act  1890,  s.  29.        liams,  19  V.L.R.,  514. 


PROOFS   OF   DEBT.  297 

No  proof  can  be  made  in  respect  to  a  bill  when  the  same  is    chap.  v. 

discharged  (k).  Extinguishment 

of  proof  by 

A  bill  is  discharged  and  proof  extinguished — (1)  by  payment  bilTandfo!0, 
in  due  course  by  or  on  behalf  of  the  drawer  or  acceptor,  or  in 
the  case  of  an  accommodation  bill  by  the  party  accommodated ; 
(2)  when  the  acceptor  of  a  bill  is  or  becomes  the  holder  of 
it  at  or  after  its  maturity  in  his  own  right;  (3)  when  the 
holder  of  a  bill  at  or  after  its  maturity  absolutely  and  uncon- 
ditionally renounces  his  rights  against  the  acceptor  in  writing, 
or  by  delivery  up  to  the  acceptor;  (4)  where  a  bill  is 
intentionally  cancelled  by  the  holder  or  his  agent  and  the 
cancellation  is  apparent  thereon ;  (5)  where  a  bill  or  acceptance 
is  materially  altered  without  the  consent  of  all  parties  liable 
on  the  bill  it  is  avoided  except  as  against  a  party  who  has 
himself  made  an  alteration  or  assented  to  the  alteration  and 
subsequent  endorsers,  but  where  a  bill  has  been  materially  altered 
but  the  alteration  is  not  apparent  and  the  bill  is  in  the  hands 
of  a  holder  in  due  course  such  holder  may  avail  himself  of  the 
bill  as  if  it  had  not  been  altered  and  may  enforce  payment  of  it 
according  to  its  original  tenor  (l).  Likewise  proof  is  extinguished  specwcpartiw 
against  the  estates  of  those  parties  to  bills  who  have  been  dis- 
charged, as  there  may  be  an  extinguishment  of  liability  as  to  one  or 
more  parties  to  a  bill  in  contradistinction  to  a  discharge  of  the 
bill  generally.  Specific  parties  to  a  bill  may  be  discharged — (1) 
by  renunciation  subject  to  the  right  of  a  holder  in  due  course 
without  notice  of  the  same ;  (2)  by  intentional  cancellation  of  the 
signature  or  signatures  by  the  holder  or  his  agent,  in  which  case 
any  endorser  who  would  have  had  a  right  of  recourse  against  the 
party  whose  signature  is  cancelled  is  also  discharged ;  (3)  where 
the  bill  has  been  materially  altered  without  the  parties'  assent 
but  subject  to  the  proviso  that  where  the  alteration  is  not 
apparent  a  holder  in  due  course  is  not  prejudiced;  (4)  by 
operation  of  law ;  (5)  as  to  any  drawer  or  endorser  to  whom  notice 
of  dishonour  has  not  been  given  subject  to  the  rights  of  a  holder 
in  due  course.  If  not  duly  presented  the  drawers  and  endorsers 
are  discharged  (m). 

(*)  Vide  Instruments  Act  1890,  Part  (/)  Vide  Instruments  Act  1890,  as.  60 

L,  Division  I  (7) ;  and  vide  Harmer  v.  to  65. 

Steele,  4  Exch.,  1 ;  Burbridge  v.  Man-  (m)  Vide  Instruments  Act  1890,  as. 

ner«,  3  Camp.,  193  ;  13  R.R.,  786.  63,  64,  65,  49,  43,  46. 
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Joint  and  several 
proof  on  breach 
of  trust. 


Statute  of 
Limitations. 


chap.  v.         Debts  due  to  trust  estates  should  be  proved  by  the  trustee, 
Trustees,  executor  or  administrator  as  the  case  may  be  as  the  legal  repre- 

administrators.   sentative.     The  provisions  of  s.  21,  Act  of  1890,  are  availed  of  in 
practice   in  cases  where  there  are  more  than  one  representative. 

Proof  can  be  made  against  the  estates  of  trustees  jointly  and 
severally  if  a  breach  of  trust  is  committed  by  either  one  of 
them  (n),  breaches  of  trust  being  provable  against  joint  or  separate 
estates  because  trustees  are  held  to  undertake  jointly  and  sever- 
ally for  the  performance  of  their  duties  (o).  As  to  proof  against 
trustees  no  claim  of  a  cestui  qui  trust  against  his  trustee  for  any 
property  held  on  an  express  trust  or  in  respect  of  any  breach  of 
such  trust  was  formerly  barred  by  any  Statute  of  Limitations  (p) ; 
but  by  s.  29  of  the  Trusts  Act  1896,  the  Statute  of  Limitations 
may  now  be  pleaded  except  where  the  claim  is  founded  on  any 
fraud  or  fraudulent  breach  of  trust  to  which  a  trustee  was  a  party 
or  privy  or  is  to  recover  trust  property  or  the  proceeds  thereof  still 
retained  by  the  trustee  or  previously  received  by  him  and  con- 
verted to  his  use. 

joint  creditors.       Any  proof  of  debt  may  be  made  by  one  partner  on  behalf  of 

partners,  proof    y^  0thers  (q).     The  names  of  the  members  of  the  firm  should  be 

set  out  in  the  proof  (r).     Joint  debts  are  those  for  which  the 

partners  are  jointly  liable,  and  no  distinctive  case  can  be  drawn 

Proof  against  .    . 

partners  by  joint  between  joint  debts  so  as  to  exclude  from  proof  against  the  joint 
estate  any  joint  debt  not  incurred  in  the  strict  sense  of  the  term 
as  a  partnership  transaction  (s).  Joint  creditors  are  admitted  to 
prove  against  separate  estate  but  subject  to  the  exceptions  men- 
tioned hereafter  cannot  receive  a  dividend  until  an  account  is 
taken  and  the  separate  creditors  paid  (t). 

Against  separate      In  the  administration   of  partnership  estates  the   joint  and 

estate  by  joint  r  r  J 

creditors.  separate  estates  are  appropriated  in  the  first  instance  to  the  joint 

and  separate  creditors  respectively.     There  are  four  exceptional 
cases  in  which  it  has  been  held  that  a  joint  creditor  is  at  liberty 


(n)  Vide  In  re  Parker,  ex  parte.  Shep- 
pard,  19  Q.B.D.,  at  p.  87,  referring  to 
Emma  Silver  Milling  Company  v. 
Grant,  17  CD.,  12*2, 130  ;  and  Ex  parte 
A  damson,  in  re  Collie,  8  C.D.,  at  p.  824. 

(o)  Ex  parte  Adanwon,  in  re  Collie, 
ante,  per  Bramwell,  J. 

{p)  Supreme  Court  Act  1890,  s.  63 
(2). 


{q)  S.  22,  Act  of  1890. 

(r)  In  re  Algar,  8  A.L.T.,  51  ;  and 
vide  Schedule  of  Forms,  No.  75,  Ap» 
pendix,  post ;  sed  vide  s.  13,  Act  of  1897. 

(«)  Hoare  v.  The  Oriental  Bank  Cor- 
poration, 2  App.  Ca*. ,  589. 

(t)  Ex  parte  Elton,  3  Ve*.,  238,  243; 
3  K.R.,  84,  89 ;  s.  44,  Act  of  1897. 
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to  prove  and  rank  on  the  separate  estate  of  the  partner  (u).  These  chap,  v  . 
cases  are  those — (1)  in  favour  of  the  petitioning  creditor;  (2) where 
there  is  no  joint  estate  and  no  solvent  partner  who  can  be  sued ; 
(3)  where  the  property  of  the  firm  has  been  fraudulently  con- 
verted ;  (4)  proof  on  behalf  of  the  joint^estate  where  there  has 
been  a  distinct  separate  trade  in  respect  of  which  a  separate  debt 
has  been  contracted.  The  first  exception  applies  where  one 
member  of  a  firm  has  been  made  insolvent  on  the  petition  of  a 
joint  creditor  or  creditor  of  the  firm.  The  joint  creditor  is  allowed 
to  prove  and  rank  in  the  separate  estate  on  the  ground  that  it 
would  be  inequitable  to  exclude  him,  as  the  sequestration  brought 
about  by  him  is  to  be  regarded  as  for  the  benefit  of  the  separate 
creditors  (v),  and  where  the  creditor  holds  security  on  the  separate 
estate  he  need  not  offer  to  give  up  or  value  such  securities  in  a 
proof  against  the  joint  estate  (w),  and  the  creditor  need  not  offer 
to  give  up  or  value  a  security  which  he  holds  against  the  joint 
estate  in  proving  against  the  separate  estate  (x).  The  second 
exception  is  that  if  in  the  case  of  an  insolvent  firm  there  is  no 
joint  estate  and  no  solvent  partner  who  can  be  sued,  a  joint 
creditor  is  entitled  to  prove  and  have  his  debt  paid  out  of  the 
separate  estates  of  the  partners  pari  passu  with  the  separate 
creditors  (y).  This  rule  has  been  put  in  an  amplified  form  as 
follows: — "Where  the  firm  being  bankrupt  there  is  no  joint 
estate,  or  where  one  partner  only  being  bankrupt  there  is  no 
joint  estate  and  no  living  solvent  partner  known  as  such  to  the 
"  creditor  when  the  debt  was  contracted  and  resident  within  the 
"jurisdiction  of  the  Court"  (z).  As  to  the  third  exception  proof  is 
admitted  against  the  separate  estate  if  a  partner  has  fraudulently 
converted  to  his  own  use  property  belonging  to  the  firm  (a). 


u 


u 


(w)  In  re  Budgett,  Cooper  v.  Adam*, 
(1894)  2  Ch.,  at  p.  560 ;  1  Manson,  230 ; 
and  vide  Lindley  on  Partnership,  6th 
ed.,  749. 

(v)  Ex  parte  Ackerman,  14  Ves.,  604; 
9  R.R.,  358 ;  see  also  In  re  Stevenson, 
19  V.L.R.,  at  p.  672;  Ex  parte  De 
Tastet,  17  Ves.,  247  ;  11  R.R.,  70. 

(ir)  Ex  parte  Flower,  in  re  Rutledge, 
1  W.  &  W.  (I.),  143 ;  same  case  on 
appeal,  Rolfe  v.  Flower,  L.R.  1  P.C., 

27. 

(x)  In  re  Stevenson,  19  V.L.R.,  660  ; 
15A.L.T.,  119. 

(y)  In  re  Carpenter,  ex  parte  Btsley 
and    Wilson,  7  Morrell,  270;    In  re 


Budgett,  Cooper  v.  Adams,  1  Manson, 
230;  (1894)2  Ch.,  557. 

(z)  Digest  of  the  Law  of  Partnership 
(Pollock),  at  p.  108,  relying  on  Ex 
parte  Bauerman,Z  Dea.,  479  ;  Lindley, 
ii.,  1234;  ex  parte  ffodgkinson,  19  Ves., 
294;  13  R.R.,  199;  as  to  the  state- 
ment that  proof  is  not  excluded  by  the 
fact  of  there  being  a  dormant  partner 
who  is  solvent ;  and  Ex  parte  Pinker- 
ton,  6  Ves.,  814,  as  to  the  admission  of 
proof  where  there  was  a  solvent  partner 
abroad  and  not  likely  to  return. 

(a)  Lindley,  ante,  and  cases  therein 
cited. 
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CHAP.  V. 


Proof  by  one 
partner  against 
another  in 
similar  cases. 


This  rule  has  also  been  put  in  an  amplified  form  as  follows : — 
"  Where  a  partner  has  fraudulently  converted  partnership  property 
"  to  his  own  use  without  the  consent  or  subsequent  ratification  of 
"  the  other  partner  or  partners  "  (6).  In  the  f ourth  exception 
proof  is  allowed  to  be  made  on  behalf  of  the  joint  estate  of  a  firm 
against  the  separate  estate  of  one  of  its  partners  who  has  carried 
on  a  trade  distinct  from  that  of  the  firm  and  has  become  indebted 
to  it  in  the  ordinary  course  of  his  distinct  trading  (c). 

The  principle  which  allows  joint  estate  to  prove  against 
separate  estate  and  separate  estate  against  joint  estate  where 
there  has  been  a  fraudulent  conversion  of  property  or  where 
there  have  been  distinct  trades  and  a  debt  contracted  in  the 
course  of  those  trades  is  also  applicable  to  proof  by  one 
partner  against  another  in  similar  cases  (d). 

A  joint  and  separate  creditor  can  prove  against  both  the  joint 
and  separate  estates  of  the  persons  liable  (e). 

A  separate  creditor  by  r.  238  is  at  liberty  to  prove  his  debt 
under  any  sequestration  made  against  the  insolvent  jointly  with 


Proof  against 
partners  by 
joint  and 
separate 
creditors. 

Separate 
creditor  may 
prove  against 

joinUnsoiveney.  any  other  person  or  persons. 


Allowance  of 
double  proof  on 
distinct 
contracts. 


With  a  view  of  taking  out  of  the  way  a  difficulty  which 
formerly  existed  in  certain  cases  against  double  proof  and  to  say 
that  certain  things  shall  not  prevent  double  proof  (/)  the  pro- 
visions of  s.  119  were  enacted  as  follows  : — "If  an  insolvent  is  at 
"  the  date  of  the  order  of  sequestration  liable  in  respect  of  distinct 
"contracts  as  member  of  two  or  more  distinct  firms  or  as  a 
"  sole  contractor  and  also  as  member  of  a  firm  the  circumstance 
"  that  such  firms  are  in  whole  or  in  part  composed  of  the  same  in- 
"  dividuals,  or  that  the  sole  contractor  is  also  one  of  the  joint 
"  contractors  shall  not  prevent  proof  in  respect  of  such  contracts 
"against  the  properties  respectively  liable  upon  such  contractors"^). 


(b)  Pollock,  ante  at  p.  109 ;  this  he 
observes  seems  to  be  the  true  form  of 
the  rule  on  a  comparison  of  Ex  parte 
Harris,  in  re  Ramsey \  2  V.  &  B.t  210, 
1  Rose,  437,  with  Ex  parte  Yonge,  in  re 
Slaney,  3  V.  &  B.,  31,  2  Rose,  40,  and 
the  judgment  of  Jessell,  M.  R. ,  in  Lacey 
v.  Hill,  4  C.  D. ,  537,  affirmed  sub  nom. 
Head  v.  Bailey,  3  App.  Cas. ,  94. 

(c)  Vide  Pollock,  ante. 

(d)  Vide  Lindley  on  Partnership,  6th 
ed     756 

\t)   Vide  s.  119,  Act  of  1890,  and  Ex 


parte  Honey,  in  re  Jeffery,  L.R.,  7  Ch„ 
178 ;  Ex  parte  Harding,  in  re  SmUAy 
Fleming  &  Co.,  12  Ch.  D.,  557  ;  and  In 
re  Parker,  ex  parte  Sheppard,  19 
Q.B.D.,  84  ;  4  Morrell,  135. 

(/)  See  remarks  of  Earl  Cairns  in 
Banco  de  Portugal  v.  Waddeli,  5  App. 
Cas.,  at  p.  167. 

[g)  The  word  "contractors"  at  the 
end  of  the  section  is  evidently  a  mis- 
take for  "  contracts."  S.  119,  Act  of 
1890—  compare  32  &  33  Vict  c.  71,  a. 
37,  r.  223. 
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Two  instances  explain  this  enactment  (h) : — (1)  A.,  R,  and  others  chap.  v. 
are  partners  in  a  firm  of  A.  &  Co.  A  joint  and  several  promis- 
sory  note  is  made  and  signed  by  A.  &  Co.,  by  A.  and  B.  separately 
and  by  other  persons.  Afterwards  the  firm  of  A.  &  Co.  becomes 
bankrupt  Here  the  contract  of  the  firm  and  the  separate  con- 
tracts of  A.  and  B.  contained  in  the  same  note  are  distinct 
contracts  within  the  above  rule,  and  the  holder  of  the  note  may 
prove  against  and  receive  dividends  from  both  the  joint  estate 
of  the  firm  and  the  separate  estates  of  A.  and  B.  {%).  (2)  A. 
and  B.  are  partners.  They  borrow  a  sum  of  money  for  partner- 
ship purposes  from  C,  and  C.  settles  the  debt  upon  certain  trusts 
by  a  deed  in  which  A.  and  B.  jointly  and  severally  covenant 
with  D.  to  pay  the  sum.  The  deed  does  not  show  that  A.  and 
B.  are  partners  or  that  the  debt  is  a  partnership  debt.  The 
firm  becomes  bankrupt.  Here  it  may  be  shown  by  external 
evidence  that  the  joint  contract  of  A.  and  B.  in  the  deed  is  in 
fact  the  contract  of  their  firm,  and  D.  may  prove  against  the 
joint  estate  of  the  firm  in  respect  of  the  joint  covenant  and  against 
the  separate  estates  of  A.  and  B.  in  respect  of  their  several 
covenants  (k). 

The  provision  has  no  application  to  a  case  of  two  bankruptcies 
either  in  the  same  country  or  in  different  countries  against  the 
same  identical  individual  or  individuals  (I)  as  the  statute  supposes 
a  case  where  there  are  two  contracts  and  also  two  firms  or  an 
individual  and  a  firm  in  which  cases  the  rule  against  double 
proof  is  relaxed.  Formerly  a  joint  and  separate  creditor  had  to 
elect  whether  he  would  prove  and  rank  against  the  joint  or 
separate  estates  as  it  was  considered  to  be  a  preference  and 
therefore  a  violation  of  an  equal  distribution  of  the  debtor's 
estate  amongst  the  creditors  (m). 

Primarily  a  partner  in  an  insolvent  firm  cannot  prove  against  Proof  by 
the  joint  estate  in  competition  with  the  creditors  of  the  firm  (o),  SSjetftion 
nor  can  a  firm  prove  against  the  separate  estate  of  a  partner  in 

(A)  Vide  Pollock's  Digest  of  the  Law  {()  Banco  de  Portugal  v.   Waddell, 

of  Partnership,  120.  ante. 

(i)  Ex  parte  Honey,  in  re  Jfffery,  (m)  Vide  Ex  parte  Bond  and  Hill,  1 

ante.  Atk.f  98. 

(*)  Ex  parte  Stone,  in  re  Welch,  L.R.  (o)  Nansen  v.  Gordon.  1  App.  Cas., 

8Ch.,  914.  195. 
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chap.  v.    it  (p).     To  both  of  these  cases  there  are  exceptions: — Firstly 

(a)  Proof  by       where  the  separate  property  of  a  partner  has  been  fraudulently 
a^&Jstthe     ,  dealt  with  as  property  of  the  firm  (q),  and  where  the  joint  property 

joint  estate. 

(b)  Proof  by  firm  has  keen  fraudulently  dealt  with  as  property  of  the  separate  estate 
separate  estate,  of  a  partner  (r).    As  to  the  fraudulent  dealing,  Lord  Cairns  says  in 

Head  v.  Bailey,  3  App.  Cas.,  at  p.  100 : — "  Where  you  have  a 
"  conversion  of  the  property  of  the  firm  to  the  purposes  of  the 
"  individual  members  not  by  way  of  contract  or  agreement  with 
"  the  firm,  not  within  the  knowledge  or  the  cognizance  of  the  firm, 
"  but  by  a  fraud  of  the  individual  partner  to  which  the  firm  is  no 
"  assenting  party  of  which  its  other  members  are  not  cognizant 
"  and  cannot  be  cognizant,  there  the  reason  for  the  rule  ceases  and 
"  the  firm  whose  assets  have  thus  been  fraudulently  abstracted 
"  ought  not  to  suffer  and  ought  not  to  be  deprived  of  the  right  to 
u  proceed  against  the  separate  estate  in  competition  with  any 
"  other  claimants"  (s).  Secondly,  where  there  are  two  distinct  trades 
carried  on  by  the  firm  and  by  one  or  more  members  of  it  (t). 
The  question  of  what  is  a  dealing  in  a  distinct  trade  is  always  to 
be  looked  at  with  great  care  (u).  Further,  if  there  are  no  joint 
creditors  or  none  who  have  proved,  a  partner  of  a  firm  can  prove 
against  the  joint  estate  (v),  and  the  rule  therefore  that  neither  a 
partner  nor  a  retired  partner  nor  the  representatives  of  a  deceased 
partner  can  prove  on  the  estate  of  the  continuing  or  surviving 
partner  or  partners  in  competition  with  the  joint  creditors  of  a 
firm  of  which  one  partner  or  retired  or  deceased  partner  was  a 
member  has  no  application  unless  some  joint  debt  has  been 
proved.  The  mere  possibility  that  such  debts  may  be  proved  is 
not  sufficient  to  introduce  the  rule  referred  to  (w). 

Proof  by  partner      A  partner  can  prove  against  the  separate  estate  of  his  co- 

against  separate  .  .  . 

estate  of  partner  when  all  the  ioint  creditors  are  satisfied  (x)  or  when  it  is 

co-partner,  *  °  v    ' 

plain  that  there  can  be  no  surplus  of  the  separate  estate  to  dis- 
tribute amongst  the  joint  creditors  (y).     The  equity  between  the 

( p)  Ex  parte  Turner,  in  re  McKenzie,  ante. 

4  Deac.   &   Ch.,  169;  vide.   Ex  jxirte  {u)  Ibid,  at  p.  383. 

Smithy  in  re  Harding,  1  Gl.  &  J.,  74.  (v)  Ex  parte  Andrews,  inrt  WUcoxon, 

{q)  Ex  parte  Sillitoe,  in  re  Goodchilds,  25  CD.,  505. 

1  Gl.  &  J.,  at  p.  382,  referring  to  Ex  (w)  Ibid, 

parte  Kendal,  in  re  Dawes,  1  Rose,  71.  (x)  Be  Brown,  Stansfeld  and  Com- 

(r)  Ex  jxirte  Harris,  in  re  Bamsty,  pany,  3  A.J. R.,  19. 

1  Rose,  437.  (y)  Vide  Ex  parte  Sheen,  inrt  Wright, 

[s)   Vide  also   Lodge  and  Feudal,  1  6  C.D.,  at  p.  238,  referring  to  Ex  parti 

Vea.  junr.,  166  ;  1  R.R.,  99.  Topping,  4  D.J.  &  S.,  551. 

(t)  Ex  parte  Sillitoe,  in  re  Goodchilds, 
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partners  on  which  Lord  Loughborough's  rule  is  based  is  satisfied  chap.  v. 
when  the  joint  assets  are  appropriated  primarily  to  the  joint 
liabilities,  and  the  separate  assets  to  the  separate  liabilities,  and 
there  is  nothing  in  such  rule  to  prevent  a  solvent  partner  proving 
against  the  separate  estate  of  his  co-partner  on  the  ground  that 
the  dividend  arising  from  such  will  swell  the  surplus  that  will 
eventually  arise  from  the  solvent  partner's  estate  to  pay  the  joint 
creditors  of  the  partnership  (a). 

A  person  who  lends  to  another  engaged  or  about  to  engage  in  Proof  by  person 
any  business  on  a  contract  to  receive  a  rate  of  interest  varying  ^Jj£jktion  <* 
with  the  profits  or  to  receive  a  share  of  the  profits,  or  who  has  fn'bJSf^ew!"*618 
sold  the  goodwill  of  a  business  in  consideration  of  receiving  by 
way  of  annuity  or  otherwise  a  portion  of  the  profits  (b),  cannot 
prove  until  after  the  other  creditors  have  been  paid  in  full  (c). 
A  contract  that  a  person  shall  receive  a  fixed  sum  "  out  of  the 
"profits"  of  a  business  is  equivalent  to  a  contract  that  he  shall 
receive  tl  a  share  of  the  profits  "  within  the  meaning  of  the  Part- 
nership Act  (d).     The  contract  may  be  either  oral  or  in  writ- 
ing (e). 

Demands  in  the  nature  of  unliquidated  damages  arising  other-  unliquidated 

*  °  °  damages. 

wise  than  by  reason  of  a  contract  or  promise  are  not  provable  in 
insolvency  (/). 

Contingent  debts  and  liabilities  to  which  the  insolvent  is  sub-  conting-ent  and 

uncertain  debts. 

ject  at  the  date  of  the  order  of  sequestration,  or  to  which  he  may 
have  become  subject  before  he  obtains  his  certificate  by  reason  of 
any  obligation  incurred  previously  to  the  date  of  the  order  of 
sequestration,  are  debts  provable  in  insolvency  (g).  For  this 
class  of  debts  an  estimate  is  directed  to  be  made  according 
to  the  rules  of  Court  for  the  time  being  in  force  (h)  so  far 
as  the  same  may  be  applicable,  and  where  they  are  not  applic- 
able at  the  discretion  of  the  trustee  of  the  value  thereof.  Any 
person  aggrieved  by  anj'  estimate  made  by  the  trustee,  may 
appeal  to  the  Court,  and  the  Court  may,  if  it  think  the  value 

(a)  In  re  and  ex  parte  Head,  (1894)  1  (1897)  2  Q.B.,  495 ;  4  Manson,  234. 

Q.B.,  638  ;  1  Manson,  38.  (/)  S.  114,  Act  of  1890. 

(6)  Ss.  6  and  7,  Partnership  Act  1891.  (fj)  Ibid. 

(c)  Vide  In  re  HUdesheim,  (1893)  2  (h)  The  rules  appear  to  be  silent  on 
Q.B.,  357.  this  point.     Under  the  corresponding 

(d)  In  re    Young,   ex  parte  Jones,        section  of  the  English  Act  the  trustee 
(1896)  2  Q.B. ,  484.  makes  the  estimate.     Vide  s.  37,  Ba7ik- 

(e)  In  re  Fort,   ex  parte  Schofield,        ruptcy  Act  1883. 
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Damages  in 
action  of  tort. 


CHAP.  v.  of  the  debt  or  liability  incapable  of  being  fairly  estimated, 
make  an  order  to  that  effect,  and  upon  such  order  being  made 
such  debt  or  liability  for  the  purposes  of  the  Act  is  deemed 
to  be  a  debt  not  provable  in  insolvency  ;  but  if  the  Court  think 
that  the  value  of  the  debt  or  liability  is  capable  of  being  fairly 
estimated  it  may  direct  such  value  to  be  assessed  with  the 
consent  of  all  the  parties  interested  before  the  Court  itself  with* 
out  the  intervention  of  a  jury,  or  if  such  parties  do  not  consent, 
by  jury  either  before  the  Court  itself  or  some  other  competent 
Court,  and  may  give  all  necessary  directions  for  such  purpose, 
and  the  amount  of  such  value  when  assessed  is  provable  as  a 
debt  under  the  insolvency  (i). 

Damages  recovered  in  an  action  of  tort  are  not  provable  under 
the  section  quoted  unless  judgment  is  signed  before  the  adjudica- 
tion though  the  verdict  may  have  been  recovered  before  (k).  The 
words  at  the  beginning  of  the  section  are  "  clear  negative  words." 
Unless  judgment  has  been  signed  damages  for  a  tort  are  not 
included  in  the  second  clause  of  the  section  commencing  "  save 
"  as  aforesaid,"  and  when  judgment  is  signed  after  the  adjudication 
the  amount  of  the  judgment  is  not  a  debt  or  liability  to  which 
the  bankrupt  is  subject  at  the  date  of  the  adjudication  or  to 
which  he  has  become  subject  afterwards  by  reason  of  any 
obligation  incurred  previously  to  the  adjudication  (I). 

The  Act  of  1890,  however,  contains  another  section  (77),  a  local 
one  and  not  contained  in  the  English  Act,  on  which  the  above  deci- 
sions were  given,  and  provides  a  means  for  proof  for  damages  in 
tort  and  consequently  relief  to  the  insolvent  of  such  liability.  The 
section  provides  that : — All  actions  pending  against  any  insolvent 
for  damages  alleged  to  have  been  sustained  from  any  injury  or 
wrong  or  breach  of  any  contract  committed  by  him  (such  damages 
being  uncertain)  or  for  recovery  of  any  claim  unliquidated  as  to 
its  amount  shall  be  stayed  by  the  sequestration,  but  the  plaintiff 
therein  after  summoning  the  assignee  or  trustee  to  take  up  and 
defend  the  said  action  may  proceed  to  obtain  the  judgment  of  the 
Court  thereon  and  such  judgment  when  recovered  together  with 
the  taxed  costs  of  suit  is  a  debt  provable  against  the  estate. 


(i)  S.  114,  ante— <»mpare  32  &  33 
Vict.  c.  71,  s.  31 ;  46  &  47  Vict.  c.  52, 
ft.  37. 

{k)  Vide   In  re  Ntrcman,   ear  parte 


Brooke,  3  Ch.  D.,  494. 

(0  Ibid,  per  James,  L.  J.,  at  pp.  496, 
497. 
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The  amount  of  bills  discounted  by  a  creditor  for  an  insolvent    chap*  v. 
bat  not  matured,  is  a  contingent  debt  and  cannot  be  proved  as  ~" 

an  absolute  debt  (n),  and  so  also  is  that  of  a  judgment  entered 
up  on  the  understanding  that  it  was  not  to  be  enforced  until  the 
defendant  became  entitled  to  the  payment  of  certain  money  which 
he  expected  to  recover,  the  Court  indicating  that  the  measure  of 
the  estimated  value  of  the  contingent  liability  was  the  plaintiff's 
chance  of  being  able  to  enforce  the  judgment  (o).  A  mortgage  p^,  on  ^^ 
deed  contained  an  independent  covenant  that  during  the  term  of  moSe!" 
six  years  the  debtor  would  order,  take,  receive  and  purchase 
in  each  year  such  quantity  of  goods  as  would  amount  in  respect 
to  the  three  first  years  to  a  certain  sum  and  in  respect  of  each 
succeeding  year  to  a  certain  other  sum  per  year.  On  the  bank- 
ruptcy of  the  debtor  a  proof  was  made  for  alleged  loss  of  profit 
on  the  uncompleted  contract.  It  was  held  that  proof  on  the 
covenant  should  be  admitted  as  the  liability  was  not  incapable  of 
estimation  (p).  Money  uncalled  on  shares  is  a  contingent  liability  un«uied 
provable  in  insolvency  (q).  In  the  case  cited  the  passages  from  8hftres- 
Iindley  on  Company  Law,  5th  ed.,  p.  556 — "  When  a  shareholder 
"  becomes  bankrupt  all  calls  in  arrear  are  provable  as  debts  and  his 
"  liability  to  future  calls  may  be  estimated  and  proved  as  well  when 
"  the  company  is  being  wound  up  as  when  it  is  not.  If  the  shares 
"  are  neither  disclaimed  nor  sold  by  the  trustee  but  are  allowed  to 
"  remain  in  the  name  of  the  bankrupt  and  he  obtains  his  discharge 
"  it  seems  that  he  will  nevertheless  be  freed  from  calls  in  respect 
"  to  them,  as  his  liability  to  them  was  capable  of  proof  " — were 
approved  of  (r). 

No  proof  can  be  had  in  respect  of  instalments  of  alimony  Alimony. 
due  nor  for  arrears  accrued  due  before  the  sequestration  ($) . 
neither  can  proof  be  made  for  future  instalments  of  it  (t),  as  the 
obligation  to  pay  alimony  is  not  an  obligation  from  which  a 
bankrupt  can  get  either  discharge  or  relief  by  bankruptcy  at 
all  (it) ;  nor  is  the  liability  for  the  amount  ordered  to  be  paid 

(n)  In  re  Bayldon,  ex  parte  Bank  of  (r)  Vide  also  Re  Mercantile  Mutual 

Auetralana,  1  V.L.R.  (I.),  10.  Marine  Insurance  Association,  25  CD., 

(o)   In  re    Merry,  14  V.L.R.,  176;  415. 

10  A.L.T.,  125.  (*)  Kerr  v.  Kerr,  (1897)  2  Q.B.,  439  ; 

(;>)  In  re  Allen,  ex  parte  Strong,  10  Inre  and  ex  parte  Hawkins,  1  Manaon,  6. 

MorrelL,  84.  {t)  In  re  and  ex  parte  Linton,  15 

[q)  In  re  The  Melbourne  Loco,  and  Q.B.  D.,  239. 

Engineering,  <f?c,  Company,   Limited,  (u)  In  re  and  ex  parte  Hawkins,  1 

Xtavts  case,  21  V.L.R.,  at  p.  447.  Manson,  at  p.  9. 
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CHAP.  V. 

Maintenance  of 
wife  and 
children. 

Neglected 
children. 

Proof  of  debt 
proved  in  prior 
bankruptcy. 

Reviver. 


Proof  as  to 
property 
disclaimed  by 
trustee. 


The  like  as  to 

partnership 

property. 


for  the  maintenance  of  a  wife  or  children  (v),  and  therefore  as 
the  insolvent  is  not  discharged  proof  cannot  be  made  on  the  estate 
As  to  neglected  children,  vide  Neglected  Children's  Act  1890,  s.  53. 

A  debt  in  a  prior  bankruptcy  can  be  revived  by  an  advance 
from  the  creditor  to  the  bankrupt  in  consideration  of  the  debt 
being  revived.  The  transaction  not  being  unlawful,  or  a  mere 
sham  for  purposes  of  proof,  the  revived  debt  can  be  proved  in  a 
subsequent  bankruptcy  (w). 

Any  person  injured  by  the  operation  of  s.  84,  Act  of  1890,  relat- 
ing to  the  disclaimer  of  onerous  property  by  the  trustee  becomes 
a  creditor  to  the  extent  of  the  injury  incurred,  and  may  prove  for 
the  same  under  the  insolvency  (x).  Thus  where  A.  was  trustee 
in  B.'s  bankruptcy,  B.  had  certain  shares  which  A.  disclaimed. 
The  company  made  a  call  and  lodged  a  proof  for  the  amount  of 
the  call.  The  trustee  admitted  the  proof  and  disclaimed  the  shares 
The  company  then  lodged  an  amended  proof  for  the  whole  amount 
of  the  liability  on  the  shares,  and  on  this  being  rejected  by  the 
trustee,  except  as  to  the  amount  of  the  call,  it  was  held  that  the 
liquidator  of  the  company  was  entitled  to  prove  as  damages  caused 
by  the  disclaimer  the  whole  amount  unpaid  on  the  shares  less  the 
amount  of  any  advantages  which  might  accrue  to  the  liquidator 
from  the  disclaimed  shares  (y).  Where  the  assignee  of  a  repairing 
lease  had  become  bankrupt  and  his  trustee  had  disclaimed  the 
premises,  which  had  become  depreciated  in  letting  value,  the 
assignor  was  allowed  under  his  covenant  of  indemnity  to  prove  as 
damages — (1)  two  quarters  rent  from  the  date  of  disclaimer  so  as 
to  allow  him  time  to  repair  and  re-let ;  (2)  the  diminution  in  let- 
ting value  for  the  residue  of  the  term ;  (3)  the  amount  of  the 
dilapidations  (z).  And  where  the  insolvents  were  partners,  and 
the  trustee  disclaimed  a  lease  of  premises  used  by  the  partners  for 
partnership  purposes,  but  which  was  granted  to  the  partners  for 
such  as  joint  tenants,  they  entering  into  joint  and  several  covenants 
to  pay  the  rent,  the  lessor,  it  was  held,  could  prove  against  the 
separate  estates  of  each  partner  (a). 

{v)  Re  Harris,  6  V.L.R.  (L.),  47.  Insurance  Corporation,  1  Maroon,  380; 

(w)  In  re  Aylmer,  ex  parte  Crane,  1  (1894)  W.N.,  156. 

Manson,    391 ;    distinguishing    In  re  (z)  In  re  Carruthers,  ex  parte  TobU, 

Comereall,  ex  parte  Gordon,  1   CD.,  2  Mauaon,  172. 

137.  (a)  Ex  parte  Corbett,  in  re  Shand,  14 

(x)  S.  84,  Act  of  1890.  CD.,  122. 

(y)  In  re  Hallett,  ex  parte  National 
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Where  execution  of  a  judgment  is  stayed  by  the  sequestration    chap.  t. 
under  s.  76,  Act  of  1890,  the  person  having  right  to  such  judgment  pr0of  in  respect 

1*11  •  i  •■»  v        TTT!  . .         .to  actions 

may  prove  his  debt  against  the  estate  (6).  Where  an  action  is  pending  against 
pending  against  an  insolvent  for  a  debt  provable  in  the  insolvency  sequestration. 
all  proceedings  are  stayed  by  the  order  of  sequestration,  and  the 
plaintiff  may  prove  his  debt  together  with  the  taxed  costs  of  it 
then  incurred  (c).  As  to  actions  pending  against  an  insolvent  for 
damages  alleged  to  have  been  sustained  from  any  injury  or  wrong 
or  breach  of  any  contract  committed  by  him,  see  ante  at  p.  304 
hereof. 

Proof  is  barred  by  the  Statute  of  Limitations  (d),  but  although  UjJSESJ  °hd 
the  debt  is  statute  barred,  if  a  creditor  has  a  lien  the  limited  right  Kv^or'S  aebt. 
is  recognised  in  bankruptcy  that  he  may  make  use  of  it  to  enforce 
payment  of  his  debt  (e).  The  effect  of  the  statute  on  the  proof  may 
be  avoided  by  a  subsequent  acknowledgment  of  the  debt,  and  in  a 
case  in  point  the  debtor  having  regard  to  his  possible  bankruptcy 
sent  a  sum  of  five  pounds  with  the  express  intention  of  reviving 
a  debt  of  three  thousand  pounds,  and,  on  the  proof  being  rejected 
by  the  trustee,  it  was  held  on  appeal  that  the  intention  of  the  bank- 
rupt being  to  revive  an  honest  debt  and  not  to  prefer  one  creditor 
before  others  the  proof  must  be  admitted  (/). 

A  secured  creditor  is  a  creditor  holding  any  mortgage,  charge  secured 
or  lien  on  the  insolvent  estate  or  any  part  thereof  as  security  for  debtj*- 
a  debt  due  to  him  (g),  and  which  will  continue  to  be  held  by  him 
after  sequestration  of  the  debtor's  estate  unless  he  does  some  act 
giving  up  the  security  (h).  A  security  may,  as  in  the  case  of 
an  execution  against  property  levied  by  seizure,  pass  to  the  estate 
upon  adjudication  of  sequestration,  in  which  case  the  petitioning 
creditor  is  not  a  secured  creditor  (i). 

The  provisions  of  the  Act  of  1890  relating  to  proof  by  secured 
creditors  refer  only  to  security  on  the  insolvent  estate  or  part 
thereof,  and  they  have  no  application  to  a  creditor  who  holds 
security  for  his  debt  on  the  estate  of  a  third  person  (k),  nor  to  a 

(b)  S.  76,  Act  of  1890.  (fj)  S.  67  (v.),  Act  of  1890. 

(c)  S.  77,  ibid.  (A)  In  re  Little,  18  V.L.R.,  777  ;  14 
\d)  Be  Hepburn,  ex  parte  Smith,  14        A.L.T.,  122. 

Q.B.D.,  at  p.  400.  (i)  In  re  Kennedy,  ex  parte  Taiterson, 

(e)  Ibid.  18  V.L.R.,  688  ;  14  A.L.T.,  68. 

(/)  In  re  Lane,  ex  parte  Gaze,   6            [k)  Ex  parte  Parr,  18  Ves.,  65 ;  11 

Morrcll,  143.  R.R.,  at  p.  149. 
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CHAP.  V. 

Creditor  holding 
bills  on  which 
insolvent  and 
others  are  liable. 


Effect  of 
garnishee  order. 


Effect  of 
payment  into 
Court. 


Rules  of  proof  as 
to  secured 
creditors  and 
redemption  of 
security  by 
trustee. 


creditor  holding  a  guarantee  of  a  third  person  (I).  It  has  been 
held  that  a  creditor  who  holds  bills  on  which  the  insolvent  and 
other  persons  are  liable  as  collateral  security  is  not  a  secured 
creditor  (m),  but  a  creditor  cannot  vote  on  a  current  bill  oi 
exchange  or  promissory  note  held  by  him  unless  he  is  willing  for 
the  purposes  of  voting,  though  not  for  the  purpose  of  dividend,  to 
treat  the  liability  to  him  of  every  person  who  is  liable  thereon 
antecedently  to  the  debtor  as  a  security  in  his  hands  in  the  terms 
provided  by  s.  121,  Act  of  1897  ;  vide  ante,  at  p.  161.  A  person 
who  obtains  an  order  appointing  a  receiver  of  the  debtor's 
interest  under  a  will  is  not  a  secured  creditor,  as  such  an  order 
does  not  create  a  mortgage  or  a  charge  or  a  lien  upon  such 
debtor's  interest  (n),  but  a  judgment  creditor  who  has  obtained  a 
garnishee  order  is  as  soon  as  the  attachment  issues  a  secured 
creditor  within  the  meaning  of  s.  67  (5),  Act  of  1890  (o),  even 
though  the  debt  does  not  become  actually  payable  until  after  the 
commencement  of  the  sequestration  (p).  Where  the  defendant 
in  an  action  pays  money  into  Court  in  satisfaction  with  a 
denial  of  liability  under  Order  22,  r.  6,  Rules  of  Supreme  Court 
1884  (  Judicature)  and  before  the  hearing  becomes  insolvent,  the 
plaintiff  is  a  secured  creditor  to  the  extent  to  which  the  claim  in 
the  action  is  admitted  by  the  trustee  in  the  defendant's  insol- 
vency (q). 

If  a  secured  creditor  realises  his  security  he  may  prove  for  the 
balance  due  to  him  after  deducting  the  net  amount  realised  (r) 
R.  216  (a)  provides  that  if  a  secured  creditor  surrenders  his  security 
to  the  trustee  for  the  general  benefit  of  the  creditors  he  may  prove 
for  his  whole  debt.  S.  122,  Act  of  1890,  provides  also  that  a 
creditor  holding  a  specific  security  on  the  property  of  the  insol- 
vent or  any  part  thereof  may  on  giving  up  his  security  prove  for 
his  whole  debt,  and  s.  67  (4)  of  the  same  Act  is  to  the  same  effect, 
but  has  the  words  "  previously  to  the  meeting  of  creditors  give 
"  up  the  security."     By  r.  270  it  is  also  provided  that  if  a  secured 


(/)  In  re  Whittles,  18  V.L.R.,  684; 
14  A.L.T.,  62.  Vide  also  In  re  Hol- 
lett,  ex  parte  Cocks,  Biddtdph  <fc  Co., 
(1894)  2  Q.B.,  256  ;  1  Manson,  83. 

(m)  Ex  parte  Schofield,  in  re  Firth, 
12  CD.,  337  ;  but  this  appears  to  be 
contrary  to  In  re  Baylaon,  ex  parte 
The  Bank  of  Australasia,  1  V.L.R.  (I.), 
10,  and  In  re  Tucker,  13  V.L.R.,  551. 

(»)  In  re  Potts,   ex  parte    Taylor, 


(1893)  1  Q.B.,  648. 

(o)  Watson  v.  Morrow,  6  V.L.  R.  (L.), 
134  ;  Cairns  v.   Walsh,  17  V.L.R,  44. 

(p)  Ex  parte  Joselynt,  in  re  Watt, 
8  CD.,  327. 

{q)  In  re  Gordon,  ex  parte  2Faval- 
chand,  4  Manson,  141. 

(r)  R.  215 — compare  Bankruptcy  Act 
1883,  2nd  Schedule  (9). 

(s)  Compare  ibid,  10. 
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creditor  votes  in  respect  of  his  whole  debt  he  is  deemed  to  have    chap.  v. 
surrendered    his   security    unless   the   Court  on   application  is 
satisfied  that  the  omission  to  value  the  security  has  arisen  from 
inadvertance  (t). 

If  a  secured  creditor  does  not  either  realise  or  surrender  his 
security  he  must,  before  ranking  for  dividend,  state  in  his  proof 
the  particulars  of  his  security,  the  date  when  it  was  given  and 
the  value  at  which  he  assesses  it,  and  he  is  entitled  to  receive  a 
dividend  only  in  respect  of  the  balance  due  to  him  after  deduct- 
ing the  value  so  assessed  (u),  and  where  bills  of  exchange  are 
held  as  collateral  security,  the  creditor's  debt  being  secured  on 
the  debtor's  property,  and  the  creditor  seeks  to  prove  on  the 
covenant  for  payment  in  the  mortgage  deed,  particulars  of  the 
bills  must  be  specified  in  the  proof  as  being  "  securities  "  within 
Form  75,  Appendix,  post  (v).  If  the  proof  does  not  give  the 
valuation  it  is  invalid  (w).  An  agent  of  the  creditor  can  value 
the  security  (x).  If  the  creditor  is  a  joint  creditor  and  he  holds 
security  over  the  separate  estate  of  a  partner  he  is  within  the 
rule  which  enables  a  creditor  to  prove  for  the  full  amount  of  his 
debt  without  giving  up  the  security,  when  it  is  the  property  of  a 
third  person,  the  reason  being  that  his  security  would  not 
augment  the  joint  estate,  as  it  is  a  different  estate.  The  converse 
case  is  also  decided  the  same  way  (y). 

If  the  creditor  has  different  securities  for  the  same  debt  he  valuation  where 

creditor  has 

need  not  value  them  separately,  but  if  he  does  and  there  is  an  different 

.  .  securities. 

excess  realised  upon  one  security  and  a  deficiency  upon  the  other 
the  assignee  or  trustee  is  only  entitled  to  the  excess  (if  any)  in 
the  aggregate  sum  realised  over  the  aggregate  valuation  (z). 
Debts  and  securities  may  be  lumped  in  valuing,  and  it  was  also 
held  in  the  case  deciding  so  that  the  trustee  may  require  any 
security  to  be  separately  valued,  and  that  the  creditor  may  call 
on  the  trustee  to  redeem  a  particular  security  (a). 

(t)  As  to  inadvertance  vide  ante,  at  (y)  Ex  parte  West  Riding,  dec,  Com- 

p.  161  ;  Re  and  ex  parte  Piers,  (1898)  1  pany  in  re  Turner,  19  C.D.,  at  p.  113 ; 

Q.B.,  627  ;  5  Manson,  97  ;  Re  King,  ex  vide  also  Roife  v.  Flotoer,  L.R.,  1  P.C., 

parte  Mesham,  2  Morrell,  119.  27  ;  In  re  Stevenson,  19  V.L.R.,  at  p. 

(«)  R.  217— compare  Bankruptcy  Act  673. 

1883,  2nd  Schedule  (11).  (z)  In  re  Bayldon,  ex  parte  The  Bank 

(r)    Re  Ruthen,   ex  parte  Kidd,   5  of  Australasia,  1V.L.R.  (I.),  10. 

Manson,  227.  (a)  Re  Smith,  ex  parte  Fletcher,  2 

{w)  Re  Farrell,  4  A.J.R.,  101.  Manson,  70. 

(*)  Re  Evans,  6  A.L.T.,  249. 
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CHAP.  V. 

Trustee  may 
redeem  security. 


Procedure  of 
trustee  if 
dissatisfied  with 
assessment. 


As  to  election  by 
trustee  to 
redeem. 


Amendment  of 
assessment. 


Security 
assessed  below 
what  it  may 
produce. 


Security  above 
what  it 
realises. 


Where  the  security  is  valued  as  prescribed  by  r.  217,  the 
trustee  or  assignee  (as  the  case  may  be)  may  at  any  time  redeem 
it  on  payment  to  the  creditor  of  the  assessed  value  (c).  If  the 
trustee  is  dissatisfied  with  the  value  at  which  a  security  is 
assessed  he  may  require  that  the  property  comprised  in  any 
security  so  valued  be  offered  for  sale  at  such  times  and  on  such 
terms  and  conditions  as  may  be  agreed  on  between  the  creditor 
and  the  trustee,  or  as,  in  default  of  such  agreement,  the  Court 
may  direct.  If  the  sale  be  by  public  auction  the  creditor  or  the 
trustee  on  behalf  of  the  estate  may  bid  or  purchase  (d).  The 
creditor  may  at  any  time,  by  notice  in  writing,  require  the  trustee 
to  elect  whether  he  will  or  will  not  exercise  his  power  of  redeem- 
ing the  security  or  requiring  it  to  be  realised,  and  if  the  trustee 
does  not  within  six  months  after  receiving  the  notice  signify  in 
writing  to  the  creditor  his  election  to  exercise  the  power  he  is  not 
entitled  to  exercise  it,  and  the  equity  of  redemption  or  any  other 
interest  in  the  property  comprised  in  the  security  which  is  vested 
in  the  trustee  vests  in  the  creditor,  and  the  amount  of  his  debt  is 
reduced  by  the  amount  at  which  the  security  has  been  valued  (e). 
Where  a  creditor  has  valued  his  security  but  has  not  voted 
or  received  a  dividend  he  may  at  any  time  amend  the  valuation 
and  proof  on  showing  to  the  satisfaction  of  the  trustee  or  the 
Court,  that  the  valuation  and  proof  were  made  bond  fide  on  a 
mistaken  estimate  ;  but  every  such  amendment  shall  be  made  at 
the  cost  of  the  creditor,  and  upon  such  terms  as  the  Court  orders, 
unless  the  trustee  allows  the  amendment  without  application  to 
the  Court  ( /).  The  creditor  so  proving  is  bound  to  pay  over  to 
the  assignee  or  trustee,  as  the  case  may  be,  the  amount  which 
his  security  shall  produce  beyond  the  amount  of  such  assessed 
value  or  amended  valuation  (g).  The  proof  of  any  such  creditor 
cannot  be  increased  in  the  event  of  the  security  realising  a  less 
sum  than  the  value  at  which  he  so  assessed  the  same  (h). 


^"nfi2lby  ce      H  a  secured  creditor  does  not  comply  with  the  rules  above  cited 
and  referred  to,  that  is  rr.  215  to  220  inclusive,  he  is  excluded 


secured 
creditor. 


.  (c)  R.  217  (a) — compare  Bankruptcy 
Act  1883,  2nd  Schedule  12  (a).  Sub- 
ject to  the  provisions  of  this  rale  it 
is  provided  by  r.  222  that  a  creditor 
shall  in  no  case  receive  more  than 
twenty  shillings  in  the  pound  and 
interest  as  provided  by  the  Acts. 


(d)  Ibid. 

(e)  Ibid. 

(/)  R.  218 — compare  Bankruptcy  Ad 
1883,  2nd  Schedule  (13). 

(g)  R.  219. 

(h)  R.  220. 
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from  all  share  in  any  dividend  (i),  and  by  s.  122,  Act  of  1890,  a  chap.  v. 
creditor  holding  a  specific  security  on  the  property  of  the  insol- 
vent,  or  any  part  thereof,  is  excluded  from  all  share  in  the  dividend 
unless  he  complies  with  the  conditions  in  such  section,  namely, 
that  he  must  gave  up  his  security  before  proving  for  his  whole 
debt,  and  that  he  must  either  realize  or  give  credit  for  the  value 
of  his  security  in  manner  and  at  the  time  prescribed  before  he  is 
entitled  to  a  dividend  in  respect  to  the  balance  of  the  debt. 

As  to  the  particulars  required  in  the  proof  on  voting  by  secured  ^SriS  to 
creditors,  vide  ante,  at  p.  161,  and  there  also  s.  121,  Act  of  1897,  E^u°ed°ting 
is  referred  to  as  to  voting  in  respect  to  any  debt  on  or  secured  by 
a  current  bill  of  exchange  or  promissory  note  held  by  the  creditor. 
Following  such  section  in  the  Act  referred  to  is  s.  122,  enabling  £° J^ufre"18*66 
the  trustee,  within  twenty-eight  days  after  a  proof   by  or  on  to^*/m,"ot 
behalf  of  any  creditor  estimating  the  value  of  a  security  as  afore-  given  up. 
said,  has  been  made  use  of  in  voting  at  any  meeting,  to  require 
the  creditor  to  give  up  the  security  for  the  benefit  of  all  the 
creditors  on  payment  of  the  value  so  estimated,  and  providing 
that  where  a  creditor  has  put  a  value  on  such  security  he  may,  at 
any  time  before  he  has  either  been  required  to  give  up  such 
security  or  exercised  any  rights  or  obtained  any  advantage  by  ^ailStSn11  of 
reason  of  his  proof  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  value  from  his  debt  (k). 

As  to  secured  creditors  petitioning  in  compulsory  sequestrations,  as  to  secured 

•  i     /-«  ttt  i  /\/*  creditors  in 

vide  Chapter  IV.,  at  p.  100,  ante.  compulsory 

x  x  sequestrations. 

Interest  ceases  to  run  after  the  date  of  sequestration,  and  a  interest  after 

*  sequestration. 

secured  creditor  cannot  apply  the  proceeds  of  his  security  in  pay-  Application  ot 
ment  of  interest  on  his  debt  after  the  date  of  sequestration  so  as  security. 
to  increase  his  proof.     The  rule  in  bankruptcy  is  the  same  as  in 
winding-up  (/). 

4. — Mutual  Dealings  and  Set-off. 

Where  there  have  been  mutual  credits,  mutual  debts  or  other 
mutual  dealings  between  the  insolvent,  and  any  other  person 

(•)  R.  221.  other  than  each  set  oat  in  s.  121. 

{k)  Se.  121  and  122,  Act  of  1897,  are  {I)  In  re  Bonacino,  ex  parte  Discount 

adapted  from  the  Bankruptcy  Act  1883,  Banking  Company,  1  Manson,  59  ;  vide 

1st  Schedule  (11  and  12),  and  provisions  also  In  re  London,  dec,  Hotels  Com- 

therein  immediately  prior  to  these  re-  pany,    Quartermaine's  case,   (1892)    1 

late    to   creditors    holding    securities  Ch.,  639. 
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CHAP.  Y.    proving  or  claiming  to  prove   a   debt  under  the  sequestration, 
an  account  is  directed  to  be  taken  of  what  is  due  from  the  one 
party  to  the  other  in  respect  of  such  mutual  dealings,  and  the 
sum  due  from  the  one  party  must  be  set  off  against  any  sum  due 
from  the  other  party,  and  the  balance  of  such  account  and  no 
more  can  be  claimed  or  paid  on  either  side  respectively  (m).    The 
object  of  this  provision  is  to  fairly  adjust  the  position  of  the 
parties  referred  to  where  there  is  a  debt  due  from  the  insolvent 
to  a  debtor  of  his  estate  and  thus  obviate  the  hardship  of  the 
debtor  paying  twenty  shillings  in  the  pound  and  receiving  less. 
The  enactment  as  to  "  mutual  credits  "  is  an  old  one  (n).    The 
expression  "  mutual  debts  and  credits  "  was  intended  to  comprise 
all  ordinary  transactions  between  the  two  persons  in  their  indi- 
vidual capacities,  the  expression  "  mutual  dealings  "  being  added 
to  get  rid  of  any  .questions  which  might  arise  whether  a  trans- 
action  would   end  in  a  debt  or  not  (o),  the   additional   words 
giving  a  more  extended  right  of  set-off  than  previously  existed. 
The  words  "mutual   dealings"   were   added  to  the   others  for 
the  first  time  by  the  Bankruptcy  Act  1869.     It  was  decided 
that  "  mutual  credits  "  is  a  wider  term  than  "  mutual  debts  " ; 
but   that   the   credits   must  be    such  as  either  must  terminate 
in  debts  or  have  a  natural  tendency  to  terminate  in  debts  and 
must  not  be   such   as   terminate   in  claims  differing  in  nature 
from  debts.     The  provision  in  its  present  shape,  however,  has 
been   held   applicable  to  all  demands  provable  in   bankruptcy 
and  to  include  claims  as  well  in  respect  of  debts  as  of  damages 
liquidated  or  unliquidated  provided  they  arise  out  of  contract  (p), 
and  a  creditor  is  entitled  as  against  the  trustee  of  a  deceased  per- 
son's estate  sequestrated  under  s.   113,  Act  of  1897,  to  set  off 
against  his  indebtedness  a  debt  due   to   him   from   the  debtor 
although  it  has  only  ripened  into  a  debt  after  the  debtor  s  death  (g). 

The  enactment  (r)  is  an  absolute  one,  and  being  an  especial 


Enactment 
absolute. 


(m)  S.  121,  Act  of  1890— compare  32 
&  33  Vict,  c.  71,  b.  39. 

(n)  5  Geo.  II.,  c.  30. 

(o)  Vide  Peat  v.  Jones,  8  Q.B.D.,  at 
p.  149. 

(p)  Vide  Palmer  v.  Day,  2  Manson, 
at  p.  389  ;  Peat  v.  Jones,  8  Q.B.D.,  147. 

(q)  Watkins  v.  Lindsay,  5  Manson, 
25;  67  L.J.  Q.B.,  362.  It  was  also 
held  in  this  case  that  the  doctrine 
established  in  the  case  of  ordinary  ad- 


ministrations by  Pees  v.  Watts,  11  Ex., 
410 ;  25  L.  J.  Ex.,  30 ;  Newell  v. 
National  Provincial  Bank  of  England, 
1  C.P.D.,  496 ;  45  L.  J.  C.P.,  285;  md 
In  re  Oregson,  Ghristison  v.  Botam,  36 
CD.,  223;  57  L.J.  Ch.,  221,  does  not 
apply  in  the  case  of  an  administration 
in  bankruptcy  under  the  English 
tion. 

(r)  S.  121,  Act  of  1890. 
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statutory  law  it  overrides  any  agreement  to  the  contrary  existing     chap.  y. 
between  the  parties  at  the  commencement  of  the  sequestration  (s), 
and  the  fact  that  one  party  holds  a  lien  on  security  for  his  debt 
will  not  affect  its  operation  (t). 

The  right  of  set-off  in  insolvency  depends  upon  the  beneficial  Beneficial 

10  wC  res v» 

interest  (u),  and  the  claims  should  be  mutual  or  as  it  has  been  Mutuality. 
put  in  favour  of  and  against  persons  in  the  same  rights,  as  for 
instance  a  debt  due  by  an  insolvent  to  a  person  acting  for  other 
persons  cannot  be  set-off  against  a  debt  due  to  the  insolvent  in 
his  own  individual  capacity  (v).  An  exception  to  this  is  the  case 
of  an  agent  or  factor,  deemed  to  be  the  owner  as  contemplated  by 
section  216,  Instruments  Act  1890,  selling  goods  of  an  undis- 
closed principal  as  his  own,  as  the  person  dealing  with  him  has 
the  right  to  consider  him  to  all  intents  and  purposes  as  the 
principal  (w). 

A  joint  debt  cannot  ordinarily  be  set  off  against  a  separate  debt.  £oint  ^  debts. 
Thus  A.  and  B.  are  partners,  C.  is  indebted  to  A.  and  B.  jointly,  B.  is 
indebted  to  C.  separately  and  becomes  insolvent.  The  joint  debt 
due  to  A.  and  B.  by  C.  cannot  be  set  off  against  the  separate 
debt  due  by  B.  to  C.  (x).  Or  conversely  a  separate  debt  cannot 
be  set  off  against  a  joint  debt  as  such  debts,  accrue  in  different 
rights  and  are  therefore  not  mutual.  It  has,  however,  been 
indicated  that  where  the  amount  of  the  joint  debt  to  which  the 
defendant  is  entitled  as  between  him  and  his  partners  is  clear,  the 
joint  debt  can  be  set  off  against  a  separate  debt  (y),  and  special 
circumstances  may  create  an  equity  which  will  create  an  exception, 
as  for  example,  if  a  joint  creditor  fraudulently  conducts  himself 
in  relation  to  the  separate  property  of  one  of  the  debtors  and  mis- 
applies it,  so  that  the  latter  is  induced  to  act  differently  from  what 
he  would  if  he  knew  the  facts,  that  will  constitute  a  sufficient 
equity  for  a  set-off  of  the  separate  debt  against  the  joint  debt  (z), 


{$)  Ex  parte  Fletcher,  in  re  Vaughan, 
6  CD.,  360. 

(0  Ex  parte  BarntU,  in  re  Deveze, 
L.R.  9Ch.,293. 

(«)  London  B.  <f?  M.  Bank  v.  Narra- 
way,  L.R.  15  Eq.,  93. 

(v)  Fair  v.  ATIver,  16  East.,  130. 
In  this  case  the  bankrupt's  acceptance 
was  held  by  the  person  seeking  the 
set-off  but  it  was  in  effect  held  in  trust 
for  others. 

{w)   Vide  George  v.  Clagett,  7  T.R., 


369  ;  4  R.R.,  462.  Vide  also  Turner 
v.  Thomas,  L.R.,  6,  C.P.,  610;  Ex 
parte  Dixon,  in  re  Hedley,  4  C.D., 
133 ;  New  Zealand  and  Australian 
Land  Company  y.  Watson,  7  Q.B.D., 
374. 

(a:)  In  re  Slow,  ex  parte  Robison 
Bros.,  <ke.,  Limited,  19  V.L.R.,  710. 

(y)  Ibid%  referring  to  Ex  parte  Quin~ 
ton,  3  Yes.,  248. 

(z)  Story,  Eng.  ed.,  988. 
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chap.  v.  or  where  the  facts  establish  that  a  joint  credit  was  given  on 
account  of  the  separate  debt  the  joint  debt  may  in  equity  beset  off 
against  a  separate  debt  (a),  and  where  the  joint  debt  is  really  a 
security  only  for  a  separate  debt  due  to  the  estate  from  the  per- 
son claiming  the  benefit  of  the  set-off  the  separate  debt  from  the 
estate  can  be  set  off  against  a  joint  debt  to  it  (6). 

fSSomd^n in      ^^e  secti°n  applies  though  one  debt  is  payable  in  futuro  and 

prcesentu  y^  0yjer  fa  pr^senti  as  where  a  bill  was  accepted  by  the  insolvent 

and  discounted  by  the  drawer  at  a  bank  at  which  the  insolvent 

had  an  account  the  banker  was  entitled  to  set  off  the  amount  of 

the  bill  though  still  current  against  the  sum  to  the  credit  of  the 

Skmm^Im?11  ia  insolvent  (c).  There  may  be  a  mutual  credit  where  the  parties  did 

intend  to  tru°st    not  intend  to  trust  one  another  as  by  the  endorsement  of  a  bill  a 

direct  contract  is  constituted  with  the  endorsor  and  the  acceptor  (d), 

the  principle  being  that  credit  is  given  to  the  acceptor  by  every 

person  who  takes  the  bill,  as  by  accepting  it  he  has  engaged  that 

he  will  pay  the  bill  according  to  the  tenor  of  the  acceptance  (e\ 


one  another. 


S!rtprtor8to  As  a  H*i  Act  of  1890,  refers  to  a  person  proving  or  claiming  to 

sequeatrat  ou.     prove^  an(j  ^  ajj  (jebts  an(j  liabilities  provable  must  arise  by  reason 

of  an  obligation  incurred  previously  to  the  date  of  sequestration,  a 
creditor  cannot  alter  the  position  in  which  he  stood  at  sequestra- 
tion by  a  transaction  with  some  other  person  in  order  to  put 
himself  in  a  better  position  than  the  rest  of  the  creditors,  as  it  is 
impossible  for  a  person  who  at  the  time  of  the  bankruptcy  owes 
a  debt  to  the  bankrupt  and  has  no  right  of  set-off  to  acquire 
such  a  right  by  taking  an  assignment  of  a  debt  due  to  a  person 
by  the  bankrupt  (/).     If  the  trustee  sue  the  creditor  either  under 
s.  96,  Act  of  1890,  or  otherwise,  the  creditor  can  obviously  rely  on 
bfiSeadedhf     ^e  clause,  but  where  the  creditor  receives  money  by  way  of 
S^eoneyClaim  fraudulent  preference  the  claim  does  not  apply  and  he  cannot  set 
oTfrauduientvay  off  his  debt  in  answer  to  an  action  by  the  trustee  for  the  money 
as  money  had  and  received  to  the  use  of  the  assignee  (g\ 


(a)  Story,  Eng.  ed.,  989. 

{b)  Ex  parte  Hanson,  12  Ves.,  346  ; 
8  R.R.,  335.  In  this  case  H.  and  W. 
at  the  time  of  the  bankruptcy  of  C.  and 
P.  were  indebted  to  them  in  a  joint 
bond,  the  former  as  principal  and  the 
latter  as  surety  and  H.  was  a  creditor 
on  the  firm  on  his  separate  account. 

(<r)  In  re  Morris  and  M* Murray  9  5 


A.J.R.,  157,  185. 

(d)  Collins  v.  Jones,  10  R  &  C,  777 ; 
BoUand  v.  Nash,  8B.&C,  105. 

(e)  Instruments  Act  1890,  s.  55. 
(f)Inre  Milan  Tramways  Compenf, 

ex  "parte  Theys,  25  CD.,  at  p.  592. 

(g)  Courtney  v.  Kivg,  1  V.R.  (L.), 
70 ;  and  see  also  In  re  Groves,  6 
W.W.  4a'B.  (I.),  38. 
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An  insolvent  contributory  to  a  limited  company  can  necessarily    chap.  T. 
set  off  the  debt  due  to  him  from  the  company  against  calls,  but  set  o«  by 
until  sequestration  the  right  does  not  arise  in  the  event  of  the  contributoriw 

0  #  and  as  to 

company  being  wound  up,  and  therefore  if  the  company  is  en-  yjjgjjjj^jj1 
deavouring  to  sequestrate  his  estate  as  for  non-payment  of  calls 
he  is  not  entitled  to  set  off  the  debt  due  to  him  against  the 
petitioning  creditor's  debt  (h). 

If  chattels  are  deposited  with  a  creditor  prior  to  the  date  of  fp^^ 
bankruptcy  with  authority  to  set  them  against  his  account  the  deP°sitof  s00**8- 
bare  authority  to  sell  under  such  circumstances  if  executed  gives 
the  creditor  a  right  to  set  of!  the  proceeds  (i).  And  where  a  debt 
was  due  to  auctioneers  for  their  charges  in  a  sale  of  property,  and 
the  debtor  subsequently  delivered  to  them  certain  goods  as 
bailees,  with  authority  to  sell  the  same,  and  afterwards  became 
bankrupt,  it  was  held  that  the  credit  given  by  the  auctioneers  in 
respect  to  such  charges,  and  the  credit  given  by  the  debtor  to  the 
auctioneers  in  respect  to  the  goods  to  be  sold  by  them  and  the 
money  realized,  the  authority  not  having  been  revoked,  was  a 
giving  of  credit  to  the  auctioneers  and  constituted  mutual 
dealings  (k). 


DIVISION  4. 

Distribution  of  Estate  :  Books,  Accounts  and  Audit. 

The  trustee  must,  subject  to  the  provisions  of  the  Acts,  pay  J^bution 
and  apply  the  proceeds   arising  from  the  collection,  getting  in 
and  sale  or  mortgage  of  the  insolvent  estate  in  manner  following 
(that  is  to  say) : — 

(I.)  In  payment  of  all  taxed  costs,  charges,  allowances,  and 
expenses  properly  incurred  by  or  payable  by  him  in  the 
execution  of  his  office  of  trustee. 

(u.)  In  payment  of  the  remuneration  or  commission  allowed 
by  the  Acts. 

[h)  In   re  Sloes,    ex  parte    Robison        Manson,  218.  ! 

Bros.  Limited,  19  V.L.R.,  710.  (k)  Palmer  v.  Day,  2  Manson,  386  ;  ; 

(i)  In  re  Rose,  ex  parte  Haduck,  1        (1895)  2  Q.B.,  618. 
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CHAP.  V. 


(in.)  In  payment  of  all  preferential  debts  and  sums  of  money 
directed  or  authorised  by  the  Acts  to  be  paid  to  creditors 
or  others  in  priority  to  the  general  creditors,  and  if  the 
estate  be  insufficient  to  meet  such  preferential  debts  and 
sums  of  money  they  must  abate  in  equal  proportions 
between  themselves. 

(iv.)  In  payment  to  and  amongst  all  other  creditors  who 
have  proved  their  debts  rateably  in  proportion  to  the 
amounts  of  their  respective  proofs  (/)•  The  trustee 
must  not  declare  any  dividend  until  after  the  expiration 
of  the  prescribed  time  or  such  time  as  the  Court  or  a 
judge  may  order  (m). 

E.  154  provides  that  subject  to  any  order  of  the  Court  the 
assets  in  every  matter  remaining  after  payment  of  the  actual 
expenses  incurred  in  realising  any  of  the  assets  of  the  debtor  are 
liable  to  the  payments  therein  set  out  and  in  the  order  of  priority 
prescribed  by  the  said  rule.  Vide  ante,  at  p.  53.  "  In  manner  " 
means  "  in  order  "  (n).  The  taxed  costs  of  a  voluntary  sequestra- 
tion are  included  in  sub-s.  (i.)  and  payable  by  the  trustees  there- 
under in  the  execution  of  their  office  as  such  (o),  in  priority  to 
payments  to  the  assignee,  sub-s.  (n.),  or  for  rent,  sub-s.  (in.)  (p\ 
Sub-s.  I.  also  includes  "  contracts "  entered  into  by  the  trustee 
resulting  in  claims  for  taxed  costs,  charges,  allowances  and 
expenses  properly  incurred,  and  also  statutory  obligations  to  pay 
not  provided  for  by  other  sections,  such  as  s.  40,  Act  of  1890, 
dealing  with  the  payment  of  the  costs  of  the  petitioning  creditors 
in  a  compulsory  sequestration,  nor  by  the  remaining  sub-sections 
of  s.  123  (q).  The  costs  of  the  petitioning  creditor  in  a  compulsory 
sequestration  are  payable  out  of  the  first  money  received  by  the 
trustee  belonging  to  the  estate,  and  there  is  an  unqualified  duty 
cast  upon  the  trustee  to  reimburse  the  petitioning  creditor  out  of 
such.  S.  40  relates  to  the  payment  of  the  petitioning  creditors' 
costs  long  before  the  estate  is  got  in.  S.  123  relates  to  the  dis- 
tribution of  the  estate  after  it  has  been  got  in  (r). 

The  word  "  remuneration  "  refers  to  the  payment  the  assignee 


{I)  S.  123,  Act  of  1890;  s.  1,  Aotof  1897. 
(m)  S.  123,  ante. 

(n)  Be  Greathead,  8  A.L.T.,  at  p. 
132,  and  vide  Be  Bower,  ibid,  p.  159. 


(o)  Be  Greathead,  ante. 

(p)  Ibid. 

(q)  Be  Bower,  ant*. 

(r)  In  re  Stiles,  16  A.L.T.,  at  p.  210. 
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is  entitled  to  under  s.  54,  Act  of  1890,  and  also  to  the  amount  chap.  v. 
determined  by  the  creditors  under  s.  53  (1)  of  the  same  Act  to 
be  paid  to  the  trustee,  in  which  latter  case  it  is  fixed  as  a  rule 
by  a  commission  of  5  per  cent,  on  the  gross  amount  of  the  assets 
realised.  In  the  former  case  the  amount  is  fixed  by  s.  54  upon 
the  amount  of  the  "  gross  assets  "  as  therein  set  out.  The  word 
"  assets  "  there  has  been  interpreted  to  mean  "  assets  realised,"  not 
"  scheduled  assets  "  (*),  and  where  the  only  asset  in  the  estate 
consists  of  land  mortgaged  the  "  gross  asset "  is  the  value  of  the 
right  of  redemption  (£),  that  is  the  difference  between  the  price 
realised  on  the  mortgaged  land  and  the  amount  of  the  mort- 
gage (u). 

Preferential  debts  contemplated  by  sub-s.  (in.)  are  those  such  preferential 
as  (a)  local  rates  due  at  the  date  of  the  order  of  sequestration, 
and  having  become  due  and  payable  within  twelve  months  next 
before  such  time  (v) ;  (b)  wages  or  salary  of  any  clerk  or  servant 
in  the  employment  of  the  insolvent  at  the  date  of  the  order  of 
sequestration  not  exceeding  four  months'  wages  or  salary  and 
not  exceeding  £50  ;  (c)  all  wages  of  any  labourer  or  workman  in 
the  employment  of  the  insolvent  at  the  date  of  the  order  of 
sequestration  and  not  exceeding  four  months'  wages  (w) ;  (D) 
preferential  claims  of  landlords  (x),  and  (e)  preferential  claims 
in  the  case  of  apprentices  and  articled  clerks  (y).  There  are  also 
other  preferential  claims  which  are  dealt  with  in  "Proofs  of  Debt," 
ante,  at  p.  286,  et  seq.  In  the  case  of  a  compulsory  sequestration 
of  a  deceased  person  s  estate  any  claim  by  the  representative  of  the 
deceased  person  to  the  payment  of  the  proper  funeral  and  testa- 
mentary expenses  incurred  by  him  in  and  about  the  debtor's 
estate  is  deemed  a  preferential  debt  and  is  payable  in  full  out  of 
the  estate  in  priority  to  all  other  debts  (z\ 

Priorities  exist  also  among  the  residue  of  the  creditors  referred 
to  in  the  fourth  sub-section  of  s.  123,  Act  of  1890,  as  for  instance, 
there  may  be  two  classes  of  creditors  coming  under  this  sub-section 
in  an  insolvent  estate  of  a  deceased  person,  as  in  the  case  of  an 
executor  carrying  on  the  testator  s  business  for  a  reasonable  time 

(*)  Rt  Oreathead,  ante.  {w)  Ibid, 

(t)  In  re  Kaufman,  17  A.L.T.,  36.  {x)  S.  117,  Act  of  1897. 

(«)  In  re  Hayes,  ibid,  164;  1  A.L.R.,  {y)  S.  116,  Act  of  1890. 

12S.  (z)  S.  113  (3),  Act  of  1897. 
{v)  S.  115,  Act  of  1890. 
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CHAP.  V. 


Disposal  of 
insolvent's  books 
and  papers. 


Declaration  and 
distribution  of 
dividends. 


for  its  beneficial  winding  up  with  the  assent  of  the  testator's 
creditors,  the  new  creditors,  that  is  to  say  those  persons  who  have 
become  creditors  during  the  winding  up,  have  priority  by  virtue 
of  the  executor's  right  of  indemnity  against  the  whole  estate  over 
the  testator's  creditors  whether  the  will  contains  a  power  to  cany 
on  the  business  or  not  (a).  As  to  priority  of  creditors  as  to  after- 
acquired  property,  vide  Chapter  V.,  Division  2,  at  pp.  214-216. 

The  Court  may,  on  the  application  of  the  trustee,  direct  in 
what  manner  the  debtors  books  of  account  and  other  documents 
given  up  by  him  or  any  of  them  may  be  disposed  of  (6). 

Subject  to  the  retention  of  such  sums  as  may  be  necessary  for 
the  costs  of  administration  or  otherwise  the  trustee  must  with  all 
convenient  speed  declare  and  distribute  dividends  amongst  the 
creditors  who  have  proved  their  debts  (c),  but  subject  to  the 
provisions  of  r.  217a  a  creditor  must  in  no  case  receive  more  than 
twenty  shillings  in  the  pound  and  interest  as  provided  by  the 
Acts  (d).  The  first  dividend  (if  any)  must  be  declared  and  dis- 
tributed within  four  months  after  the  order  for  sequestration 
unless  the  trustee  satisfies  the  committee  of  inspection  or  the 
Court  that  there  is  or  was  sufficient  reason  for  postponing  the 
distribution  to  a  later  date  (e).  Subsequent  dividends  must  in 
the  absence  of  sufficient  reason  to  the  contrary  be  declared  and 
distributed  at  intervals  of  not  more  than  three  months  (/). 
Under  a  prior  Act  where  the  question  of  the  admission  of  a  proof 
was  to  be  dealt  with  by  appeal  to  the  Privy  Council  the  assignee 
was  left  to  his  own  judgment  as  to  paying  any  future  divi- 
dends (g). 

Advertisement        The  trustee  must  cause  notice  to  be  given  in  the  Government 

of  payment.  o 

Gazette  when  and  where  dividends  or  moneys  are  payable  to 
creditors  interested  in  the  insolvent  estate  (h)  and  in  addition  to 
such  notice  he  must,  before  declaring  a  dividend,  cause  notice  of 
his  intention  to  do  so  to  be  advertised  in  one  of  the  Melbourne 
daily  newspapers  and  also  in  some  local  newspaper  where  the 
insolvent  last  carried  on  business  or  resided  previous  to  insol- 


Prescribed 
limitation  of 
time. 


(a)  In  re  Millard,  2  Man  son,  56  ;  vide 
also  Dowse  v.  Gorton,  (1891)  A.C.,  190. 
(6)  R.  327. 

(c)  S.  42,  Act  of  1897.     Vide  also  s. 
123,  Act  of  1890. 

(d)  R.  222. 


(c)  S.  42,  ante. 
(/)  Ibid. 

{g)  Ex  parte  Roffe,  re  Rutledge,  2  W 
&  W.  (L),  at  p.  56. 

(h)  S.  126,  Act  of  1890. 
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vency,  if  not  in  Melbourne,  and  he  must  also  send  reasonable  chap.  v. 
notice  thereof  in  writing  to  each  creditor  mentioned  in  the 
insolvent's  schedule  or  otherwise  known  to  the  trustee  who  has 
not  proved  his  debt  (i).  Such  notice  must  be  so  advertised  not 
more  than  two  months  before  declaring  the  dividend,  and  it  must  JJ^JjJJJ rin  ca8e 
specify  the  latest  date  up  to  which  proofs  must  be  lodged,  which  ^ection^Iy t0 
must  not  be  less  than  14  days  from  the  date  of  such  notice  (j).  ^wt*0**  . 
Under  the  corresponding  English  rule  232  it  has  been  held  that 
the  notice  in  question  did  not  prevent  the  creditor  from  making 
the  claim  after  the  time  stated  in  the  rule  had  expired  (k). 
Where  any  creditor,  after  the  date  mentioned  in  the  notice 
of  intention  to  declare  a  dividend,  appeals  against  the  decision  of 
the  trustee  rejecting  a  proof,  such  appeal  must,  subject  to  the 
power  of  the  Court  to  extend  the  time  in  special  cases,  be  com- 
menced and  notice  thereof  given  to  the  trustee  within  fourteen 
days  from  the  date  of  the  notice  of  the  decision  against  which 
the  appeal  is  made,  and  the  trustee  must  in  such  case  make  pro- 
vision for  the  dividend  upon  such  proof  and  the  probable  costs  of 
such  appeal  in  the  event  of  the  proof  being  admitted  ;  and  where 
no  appeal  has  been  commenced  within  such  specified  time  the 
trustee  must  exclude  all  proofs  which  have  been  rejected  from 
participation  in  the  dividend  (I).  Immediately  after  the  time  so 
fixed  as  stated  for  appealing  against  the  decision  of  the  trustee, 
he  must  proceed  to  declare  a  dividend  and  must  send  a  notice  of  F°™0'  t 

*  statement 

same  to  each  creditor  whose  proof  ha£  been  admitted  accompanied  J£J?™ v™y'in* 

by  a  statement  according  to  form  No.  93,  Appendix,  post,  showing  ,V1 

the  position  of  the  estate  (m).     The  respective  notices  must  be  in 

the  forms  Nos.  91,  92,  and  96,  Appendix,  post,  with  such  variations  Forme  of  Gazette 

*  x  notice  and 

as  circumstances  may  require  (n).  S.  42  (6),  Act  of  1897,  also  pro-  a^JS^' 
vides  that  when  the  trustee  has  declared  a  dividend  he  must  send 
to  each  creditor  who  has  proved  a  notice  in  writing  showing  the 
amount  of  the  dividend  and  when  and  how  it  is  payable  and  a 
statement  in  the  prescribed  form  as  to  the  particulars  of  the 
estate. 

Before  declaring  a  dividend   the  trustee  must  file  with  the  statutory 

declaration  of 

chief  clerk  a  statutory  declaration  that  he  has  complied  with  the  trustee. 

(t)  S.  42,  ante  (4)  ;  and  vide  r.  241.  Morrell,  130. 
(j)  R.  241.  (I)  R.  241  (2). 

(k)  In  re  Shepherd,  ex  parte  White-  (m)  Ibid  (3). 

haven   Mutual    Insurance   Society,    4  (n)  Ibid  (4). 
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Forms  of 
certified  list  of 
proofs  filed. 


Payment  of 
dividends. 


chap.  v.  provisions  of  sub-s.  4  of  s.  42,  Act  of  1897,  and  thereupon  the 
~~  chief  clerk  must  by  cheque  drawn  upon  the  "  Insolvency  Estates 
"  Account "  pay  into  such  bank  as  he  may  select  in  the  name  of  the 
trustee  as  trust0e  in  insolvency  of  the  particular  estate  a  sum 
sufficient  to  cover  the  dividend  proposed  to  be  declared  and 
thereupon  the  trustee  must  declare  the  dividend  (o).*  The  trustee 
must  also,  prior  to  the  declaration  of  a  dividend,  prepare  a  list  of 
all  proofs  admitted,  and  such  list  must  be  in  the  form  No.  94 
or  95,  Appendix,  post,  and  must  be  transmitted  to  the  chief 
clerk  (p). 

The  payment  of  dividends  are  in  every  instance,  except  where 
a  local  bank  has  been  selected  by  the  creditors,  made  by  cheques 
on   the  "Insolvency   Estates   Account."     The  creditors   in   the 
list  are  to  be  numbered  consecutively  and  corresponding  numbers 
affixed  to   the  cheques  (q).     If  the  dividend  has  been  paid  by 
cheques  on  the  "  Insolvency  Estates  Account "  the  trustee,  on  the 
expiration  of  six  inonths  from  the  date  of  issue  or  on  application 
for  his  release  if  that  event  occurs  earlier,  must  forward  to  the 
official  accountant  any  cheques  remaining  in  hand  (r).     If  the 
dividend  has  been  paid  through  a  local  bank  the  trustee  must  at 
the  expiry  of  six  months  from  the  date  of  the  declaration  of  a  divi- 
dend forward  to  the  official  accountant  for  audit  vouchers  for  the 
dividends  paid  and  a  list  of  those  remaining  unclaimed,  and  with- 
in forty -eight  hours  thereafter  pay  into  the  insolvency  unclaimed 
dividend  fund  the  amount  of  the  dividends  unclaimed.     Under 
no  circumstances  are  unclaimed  dividends  to  be  credited  to  the 
estate  (s).     The  total  amount  of  the  dividend  payable  must  be 
charged  in  the  estate  cash-book  in  one  sum  (t).     If  it  becomes 
necessary  in  the  opinion  of  the  trustee  and  committee  of  inspec- 
tion (if  any)  to  postpone  the  declaration  of  the  dividend  beyond 
the  prescribed  limit  of  two  months  the  trustee  must  cause  a  fresh 
notice  of  his  intention  to  declare  a  dividend  to  be  advertised  in 
the  Government  Gazette  and  in  one  of  the  Melbourne  daily  news- 
papers and  also  in  some  local  newspaper  where  the  debtor  last 
carried  on  business  or  resided  previous  to  sequestration  if  not  in 
Melbourne,  but  it  is  not  necessary  for  the  trustee  to  give  a  fresh 
notice  to  such  of  the  creditors  mentioned  in  the  debtor  s  schedule 


Postponement 
of  dividend. 


(o)  S.  42  (5),  Act  of  1897. 
( p)  R.  244. 
(q)  R.  245. 


(r)  R.  247. 
(«)  R.  248. 
(0  R.  246. 
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or  statement  of  affairs  as  have  not  proved  their  debts.     In  all     chap.  v. 
other  respects  the  same  procedure  follows  the  fresh  notice  as 
would  have  followed  the  original  notice  (u). 

Subject  to  the  provisions  of  s.  71  of  the  Instruments  Act  1890.  Production  of 

.  .  .       Mils,  notes,  Ac. 

and  subject  to  the  power  of  the  Court  in  any  other  case  on  special 
grounds  to  order  production  to  be  dispensed  with,  every  bill  of 
exchange,  promissory  note  or  other  negotiable  instrument  or 
security  upon  which  proof  has  been  made  must  be  exhibited  to 
the  trustee  before  payment  of  a  dividend  thereon,  and  the  amount 
of  the  dividend  paid  must  be  indorsed  on  the  instrument  (v). 
The  section  of  the  Instruments  Act  1890  referred  to  provides 
that  in  any  action  or  proceeding  upon  a  "bill"  the  Supreme 
Court  or  a  judge  thereof  may  order  that  the  loss  of  the  instrument 
shall  not  be  set  up,  provided  an  indemnity  be  given  to  the  satis- 
faction of  the  Court  or  judge  against  the  claims  of  any  other 
person  upon  the  instrument  in  question. 

Where  the  trustee  has  realised  all  the  property  of  the  insolvent,  Final  dividend, 
or  so  much  thereof  as  can  in  the  joint  opinion  of  himself  and 
of  the  committee  of  inspection  (if  any)  be  realised  without  need- 
lessly protracting  the  trusteeship,  he  must  declare  a  final  dividend, 
but  before  doing  so  he  must  give  notice  in  manner  prescribed  to  the 
persons  whose  claims  to  be  creditors  have  been  notified  to  him  but 
not  established  to  his  satisfaction  that  if  they  do  not  establish  their 
claims  to  the  satisfaction  of  the  Court  within  a  time  limited  by 
the  notice  he  will  proceed  to  pay  a  final  dividend  without  regard 
to  their  claims.  After  the  expiration  of  the  time  so  limited,  or  if 
the  Court  on  application  by  any  such  claimant  grant  him  further 
time  for  establishing  his  claim  then  on  the  expiration  of 
such  further  time,  the  property  of  the  insolvent  is  divided  among 
the  creditors  who  have  proved  their  debts  without  regard  to  the 
claims  of  any  other  persons  (w).  Notice  of  intention  to  declare  dividend. 
a  final  dividend  is  in  the  form  No.  97,  Appendix,  post  (x). 

The  amount  of  the  dividend  may  at  the  request  and  risk  of  the  Dividend  may 
creditor  be  transmitted  to  him  by  post  (y).     In  the  calculation     8en    >p°8' 
and  distribution  of  a  dividend  the  trustee  must  make  provision 

(»)  R.  241  (5)— compare  r.  232,  Bank-  62,  Bankruptcy  Act  1883. 

ruptcy  Rules  1886.  (x)  R.  249. 

(r)  R.  242— compare  r.  233,  ibid.  {y)  R.  243. 
(w)  S.  47,  Act  of  1897— compare  s. 

21 


By  the  Court. 
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chap.  v.    for  debts  provable  in  the  insolvency  appearing  from  the  insol- 
Provision  tor      vent's  statements  or  otherwise  to  be  due  to  persons  resident  in 

creditors  t  i»  i         1  1  •• 

residinsr  at  a      places  so  distant  from  the  place  where  the  trustee  is  acting:  that  in 

distance  by  the    x  *  ° 

trustee.  the  ordinary  course  of  communication  they  have  not  had  sufficient 

time  to  tender  their  proofs  or  to  establish  them  if  disputed  and 
also  for  debts  provable  in  the  insolvency  the  subject  of  claims  not 
yet  determined.  He  must  also  make  provision  for  any  disputed 
proofs  or  claims  and  for  the  expenses  necessary  for  the  adminis- 
tration of  the  estate  or  otherwise  and  subject  to  the  foregoing 
provisions  he  must  distribute  as  dividend  all  money  in  hand  (z\ 
Where  a  secured  creditor  has  neither  valued  nor  realised  his 
security  the  trustee  need  not,  it  has  been  held,  make  any  reserve 
in  respect  to  the  amount  which  may  eventually  become  provable 
by  such  creditor  (a).  S.  Ill,  Act  of  1890  (6),  also  provides  that 
when  by  reason  of  the  absence  of  any  person  from  Victoria  or 
for  any  other  cause  the  Court  shall  be  of  opinion  that  a  claimant 
who  has  not  proved  his  debt  may  eventually  be  able  to  establish 
the  same,  the  Court  may  allow  such  claim  to  be  entered  in  the 
proceedings  in  the  insolvent  estate  and  may  give  reasonable  time 
for  proving  the  same  and  in  the  meantime  may  make  such  order 
for  securing  the  amount  thereof  in  caBe  the  claim  is  afterwards 
established  as  the  Court  thinks  fit. 

Right  of  creditor      Any  creditor  who  has  not  proved  his  debt  before  the  declara- 
proved  debt       tion  of  any  dividend  or  dividends  is  entitled  to  be  paid  out  of 

dfvidendion  °'  anv  monev  ^  or  ^e  ^me  b©*ng  *n  the  hands  of  the  trustee  any 
dividend  or  dividends  he  may  have  failed  to  receive  before  that 
money  is  applied  to  the  payment  of  any  future  dividend  or 
dividends  but  he  is  not  entitled  to  disturb  the  distribution  of  any 
dividend  declared  before  his  debt  was  proved  by  reason  that  he  has 
not  participated  therein  (c).  S.  112,  Act  of  1890  (d),  also  enacts 
that  any  debt  provable  in  insolvency  may  be  proved  at  any  time 
before  the  final  distribution  of  the  estate,  but  when  any  debt  is  so 
proved  after  any  dividend  has  been  paid  to  the  creditors  such 
dividend  is  not  in  any  way  disturbed  or  affected  by  or  in  respect 
of  any  such  debt  but  such  creditor  shall  receive  payment  of  his 

(z)  S.  45,  Act  of  1897— compare  s.  1869. 

60,  Bankruptcy  Act  1883.  (c)  S.  46,  Act  of  1897— compare  s.  61, 

(a)  Ex  parte  Good,  re  Lee,  14  CD.,  Bankruptcy  -4c*  1883;  a. 43,  Bankruptcy 

82.  Act  1869. 

(6)  Compare  s.  42,  Bankruptcy  Act  (rf)  Compare  ibid. 
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•debt  out  of  the  future  assets  of  the  estate  in  the  same  proportion    chap.  v. 
as  the   other  creditors   shall   have  already  received   and  shall 
afterwards  receive  payment. 

It  has  been  held,  under  the  Act  of  1890,  that  a  creditor  is  entitled  Right  of  creditor 

'  '  where  proof 

to  share  in  dividends  from  the  time  his  proof  is  delivered  to  the  admitted- 
assignee  or  trustee  unless  the  proof  is  rejected  or  expunged.     On  Liability 
receipt  of  the  proofs  the  trustee  should  retain  in  his  hands  a  sum  trustee?66  °r 
sufficient  to  meet  claims  on  such  which   may   or  may  not  be 
established,  and  if  without  doing  so  he  divides  all  the  collected 
proceeds  amongst  the  creditors  whose  proofs  have  been  admitted 
he  acts  at  his  own  risk,  and  he  will  be  liable  to  pay  a  creditor  Declaration  of 
whose   proof  is   subsequently  admitted   (e).     The   trustee   may  forfeited  taxable 

.......  claims  against 

declare  and  distribute  the  dividend  without  regard  to  any  claim  the  estate. 
of  a  person  against  the  estate  who  has  not  complied  with  the 
trustee's  request  to  deliver  his  bill  of  costs  or  charges  to  the  chief 
clerk  for  taxation  within  ten  days  after  receipt  of  the  request  or 
such  further  time  as  the  Court  may  on  application  grant  and  in 
such  a  case  the  claim  is  forfeited  as  well  against  the  trustee  per- 
sonally as  against  the  estate  {/). 

No  action  for  any  dividend  lies  against  a  trustee,  but  if  the  ?°.*fti2n  for 

*  o  '  dividend. 

trustee  neglects  or  refuses  to  pay  any  dividend  the  Court  may  if 

it  thinks  fit  order  him  to  pay  it  and  also  to  pay  out  of  his  own  withheld  by" 

money  interest  thereon  for  the  time  that  it  is  withheld  at  such 

rate  as  the  Court  may  fix,  and  the  costs  of  the  application  (g). 

The  form  of  application  by  the  creditor  for  the  order  to  pay  the 

dividend  withheld,  and  order  thereon  is  form  98,  Appendix,  post 

Where  the  trustee  obtained  his  release  in  a  liquidation  under  the 

Bankruptcy  Act  of  1869,  he  was  nevertheless  ordered  to  pay  a 

dividend  unpaid  by  him  as  he  had  money  in  his  hands  for  the 

use  of  the  claimant,  but  it  was  held  otherwise  where  the  money 

was  not  in  the  trustee's  hands  (h). 

All  dividends  in  insolvent  estates  administered  under  the  pro-  "  insolvency 

_  _  rH  it  .  t  Unclaimed  Divl- 

visions  of  the  Act  of  1890,  unless  the  Court  otherwise  orders,  <*end  Fund." 

ie)  Re  Bennett,  16  V.L.R.,  at  p.  699.  Ware,  8  CD.,  at  p.  735. 

(/)  S.  27  (4),  Act  of  1897— compare  (*')  S.  127,  Act  of  1890— compare  12 

*.  73  (4),  Bankruptcy  Act  1883.  &  13  Vict.  c.  106,  s.  191.     As  to  divi- 

(g)  S.  48,  Act  of  1897 — compare  8.  dends  in  the  hands  of  assignees  at  the 

63,  Bankruptcy  Act  1883.  passing  of  the  Act  of  1890,  vide  same 

[h)  Re  Pragcr,  ex  parte  Socielie'  Cock-  section. 
rill,  3  CD.,  115 ;  Ex  parte  Carter ■,  re 
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CHAP.  V.     which  are  unclaimed  by  the  parties  entitled  thereto  for  the  space 
~~  of  six  months  next  after  the  same  are  payable  must  be  paid  into 
the  Treasury  to  the  credit  of  the  "  Insolvency  Unclaimed  Divi- 
"  dend  Fund  "  (i). 

div?dend|dto  be  ^  ^ne  dividends  in  insolvent  estates  in  the  hands  of  any 
Exclaimed  assignee  or  trustee  at  the  commencement  of  the  Act  of  1897  and 
which  have  not  been  claimed  by  the  parties  entitled  thereto  for 
the  space  of  six  months  next  after  the  same  have  been  or  are 
payable  must,  unless  the  Court  otherwise  orders,  be  paid  into  the 
Insolvency  Unclaimed  Dividend  Fund  to  be  dealt  with  as  to 
principal  and  interest  as  provided  in  s.  127,  Act  of  1890.  All 
dividends  in  estates  administered  or  partly  administered  under 
the  provisions  of  the  Insolvency  Acts  which  are  unclaimed  by 
the  parties  entitled  thereto  for  the  space  of  six  months  next  after 
the  same  are  payable  must,  unless  the  Court  otherwise  orders,  be 
paid  into  Her  Majesty's  Treasury  to  the  credit  of  the  same  fund 
to  be  dealt  with  as  to  principal  and  interest  as  in  such  section 
provided.  The  words  "  insolvent  estates  "  and  "  estates  "  include 
not  only  estates  in  insolvency  but  also  estates  in  liquidation  by 
arrangement  under  s.  153,  of  Act  of  1890  (&). 

Pleading  of  In  considering:  s.  8  of  the  Trustee  Act  1888,  51  &  52  Vict.  c.  59, 

Statute  of  °  ... 

Limitat una  by  permitting  the  Statute  of  Limitations  to  be  pleaded  by  trustees, 
which  is  to  the  same  effect  as  s.  29  of  the  Trusts  Act  1896,  it  was 
held  that  such  section  has  no  application  to  a  trustee  in  bank- 
ruptcy (£). 

court  may  order      The  Court  may  at  any  time  order  any  assignee  or  trustee  to 

trustee  to  _ 

furnish  account  submit  to  it  an  account  verified  by  affidavit  of  all  dividends  or 

of  money  " 

available  for      sums   available   for  dividends   in    insolvent  estates   which  are 

fund  and  may 

enforceftaudit.  payable  or  which  ought  to  be  paid  or  which  have  been  paid  into 
Her  Majesty's  Treasury  pursuant  to  the  provision  of  s.  127.  Act 
of  1890,  and  may  direct  and  enforce  an  audit  of  the  account  and 
payment  of  any  unclaimed  or  undistributed  moneys  arising  from 
the  property  of  the  insolvent  in  the  hands  or  under  the  control 
of  the  trustee  into  the  "  Insolvency  Estates  Account"  in  accordance 
with  the  provisions  of  the  Insolvency  Acts  and  the  costs  of  any 
such  account  and  the  audit  and  the  enforcement  thereof  is  in  the 
discretion  of  the  Court.     This  provision  does  not  deprive  any 

(k)  S.  60,  Act  of  1897.  Trade,  (1896)  1  Q.B.,  99. 

(/)  In  re  Cornish ,  ex  parte  Board  of 
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person  of  any  larger  or  any  other  right  or  remedy  to  which  he  chap.  v. 
may  be  entitled  against  such  assignee  or  trustee  (ra).  The  Board  ~" 
of  Trade  has  a  similar  power  under  the  section  of  the  English 
Act  from  which  this  provision  is  adopted  and  under  such  pro- 
vision it  has  been  held  that  the  order  can  be  enforced  for  an 
account  against  the  trustee  without  proving  that  he  has  had  in 
his  hands  after  the  passing  of  the  Act  any  unclaimed  or 
undistributed  funds  or  dividends  (ri). 

The  Governor-in-Council  may  direct  that  all  sums  paid  to  the  JJoSf  ™5niid 
credit  of  the  "  Insolvency  Unclaimed  Dividend  Fund  "  be  invested ,und* 
in  debentures  of  the  Government  of  Victoria  and  the  interest 
arising  from  such  investment  be  paid  to  the  credit  of  a  fund 
called  the  "  Insolvency  Suitors'  Fund  "  (o). 

Any  person  entitled  to  receive  any  dividends  directed  to  be  Payments  out  of 

"Insolvency 

paid  into  the  said  "  Insolvency  Unclaimed  Dividend  Fund  "  may  suitors*  Fund." 
apply  to  the  Court  for  payment  of  such  dividends  to  him  and  the 
Court  may  order  such  dividends  to  be  paid  to  him  and  upon 
every  such  order  the  Governor  issues  his  warrant  for  the  payment 
of  the  amount  specified  in  such  order  and  the  Treasurer  of 
Victoria  pays  the  same  out  of  the  said  fund  (p). 

An  application  under  s.  127,  Act  of  1890,  for  payment  out  of 
the  "  Insolvency  Unclaimed  Dividend  Fund  "  of  any  sum  to  which 
any  person  claims  to  be  entitled  must  be  supported  by  the 
affidavit  of  the  claimant  and  such  further  evidence  as  the  Court 
may  require  (q). 

As  to  the  defrayment  of  costs  out  of  the  "  Insolvency  Suitors' 
"  Fund/'  vide  "  Costs  and  Fees,"  ante,  at  p.  59. 

For  the  purposes  of  s.  127,  Act  of  1890,  and  s.  60,  Act  of  1897,  Amount*  by 

LfUj^ee  oi 

the  official  accountant  may  at  any  time  require  the  trustee  under  JJ[J53imed 
any  insolvency,  liquidation  or  composition  to  submit  to  him  an 
account  verified  .by  affidavit  of  the  sums  received  and  paid  by 
him  under  or  in  pursuance  of  any  such  insolvency,  liquidation  or 
composition,  and  may  apply  to  the  Court  for  an  order  directing 

(i»)  S.  57,  Act  of  1897 — compare  8.  after  his  discharge  or  release,  vide  lie 

162,  Bankruptcy  Act  1883.  Chudley,  ex  parte  Board  of  Trade,  14 

(n)  In  re  Cornish,  ex  parte  Board  of  Q.B.D.,  402. 

Trade,  (1895)  2  Q.B.,  634  ;  2  Manson,  (o)  S.  127,  Act  of  1890. 

500,  affirmed  (1S96)  1  Q.B.,  99.    As  to  (p)  Ibid. 

obtaining  an  account  from  the  trustee  (?)  R.  447. 
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CHAP.  V. 


Payment  of 
percentage  to 
Treasury. 


the  trustee  to  pay  any  unclaimed  or  undistributed  moneys  arising 
from  the  property  of  the  debtor  in  the  hands  or  under  the  con- 
trol of  such  trustee  into  the  "  Insolvency  Unclaimed  Dividend 
"  Fund  "  in  accordance  with  the  terms  of  the  said  sections  of  the 
said  Acts ;  the  costs  of  such  application  are  in  the  discretion  of 
the  Court  (r). 

There  must  out  of  every  estate  being  administered  after  the 
commencement  of  the  Act  of  1897  be  paid  into  the  Treasury  of 
Victoria  towards  the  expenses  of  administering  the  Insolvency 
Acts  such  sum  not  less  than  one-eighth  of  a  pound,  or  not  ex- 
ceeding one  pound  per  centum  on  the  net  produce  from  time 
to  time  of  any  such  estate,  and  a  scale  within  the  limits  afore* 
said,  and  the  time  or  times  of  payment  may  be  fixed  and 
varied  from  time  to  time  by  any  regulations  of  the  Governor- 
in-Council,  and  such  regulations  mast  within  ten  days  after  the 
making  thereof  be  laid  before  both  Houses  of  Parliament,  or  if 
Parliament  be  not  then  sitting,  then  within  ten  days  from  the 
date  of  its  meeting.  Every  such  payment  must  be  made  by  the 
chief  clerk,  the  assignee  or  trustee  as  the  Court  directs.  "  Estate 
"  administered  "  includes  estate  in  insolvency  or  in  liquidation  by 
arrangement,  a  composition  with  creditors  under  Part  IX.  of  the 
Act  of  1897,  and  property  assigned  by  or  dealt  with  under  a  deed 
of  arrangement  as  defined  by  the  Act  of  1897,  and  made  after  the 
commencement  of  the  same  (s).  (1)  The  percentages  in  the  sub- 
joined scale  are  from  and  after  the  1st  day  of  January,  1898,  the 
percentages  to  be  paid  under  the  sections  referred  to,  and  (2)  such 
percentages  must  be  paid  into  the  Treasury  of  Victoria  on  the 
first  day  of  every  month  in  every  year. 


Scale  of  Percentages  (t). 


»» 


»» 


>i 


On  the  first  £1,000  or  fraction  thereof 
next  £1,500 
£2,500 
£5,000 


>» 
ii 


i> 
ii 


ii 


£1      per  cent, 
17s.  6<L     „ 

168. 

12s.  6d. 


,,  all  further  sums 


10s. 


ii 
ii 
it 


The  percentages  must  be  paid  in   to  the  Treasury  by  the 
trustee  (u). 


(r)  R.  448. 

(*)  S.  118,  Act  of  1897 ;  s.  2,  Act  of 
1898. 


(t)  Government  Gazette,  25th  March, 
1898,  p.  1131.  * 
(u)  R.  460. 
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The  primary  principle  of  the  distribution  of  partnership  estate  chap.  v. 
is  that  the  joint  estate  is  applicable  in  the  first  instance  in  pay.  Distribution  of 
ment  of  the  joint  debts  and  the  separate  estate  of  each  partner  is  State!"  ip 
likewise  applicable  in  the  first  instance  in  payment  of  the  separate 
debts.  If  there  is  a  surplus  of  the  separate  estates  it  is  dealt 
with  as  part  of  the  joint  estate,  and  if  there  is  a  surplus  of  the 
joint  estate,  it  is  dealt  with  as  part  of  the  separate  estates  in  pro- 
portion to  the  right  and  interest  of  each  partner  in  the  joint 
estate.  This  is  a  principle  of  English  bankruptcy  law  which  has 
been  acted  on  for  many  years,  and  it  can  be  traced  back  to  the 
time  of  Lord  King  in  the  case  of  Ex  parte  Cook  (v),  and  it  was 
subsequently  embodied  in  Lord  Loughborough's  order  of  the  6th 
March,  1794.  This  order  was  repeated  in  r.  76  of  the  rules  made 
under  the  Bankruptcy  Act  1869,  and  the  r.  76  referred  to  was 
adapted  in  the  Insolvency  Rules  of  1890,  by  r.  87.  R  87  has 
been  repealed  and  possibly  from  inadvertence  it  has  not  been 
re-enacted  in  the  Rules  of  1898.  S.  44  of  the  Act  of  1897,  and  the 
r.  326  bearing  on  the  distribution  of  partnership  property  dealt 
with  below  are  supplementary  to  this  principle,  and  had  it  been 
enacted  in  the  form  of  a  section  (w),  or  set  in  the  form  of  a  rule, 
the  effect  would  have  been  apparently  to  have  embodied  the  law 
as  it  stands  (x).  There  are  four  cases  or  exceptions  which  do 
not  fall  within  the  principle : — 

1.  That  of  a  joint  creditor  petitioning  and   obtaining  the 

sequestration  of  a  member  of  a  firm. 

2.  Where  there  is  no  joint  estate  and  no  solvent  partner  who 

can  be  sued. 

3.  Where  the  property  of  the  firm  has  been  fraudulently 

converted. 

4.  Where  there  has  been  a  distinct  separate  trade  in  respect 

of  which  a  separate  debt  has  been  contracted. 

These  exceptions  are  dealt  with  in  respect  to  proofs  of  debt  at 
p.  298,  et  8eq.y  ante,  and  the  fact  that  the  principle  has  been 

(t<)  2  P.  Wms.,  600 ;  vide  In  re  Bud-  (3),  Bankruptcy  Act  1SS3. 

QtU,  Cooper  v.  Adams,  (1894)  2  Ch.,  (x)  Vide  In  re  Budgett,  Cooper  v. 

557.  Adams,  ante. 

(to)  As  it  now  is  in  England  by  8.  40 
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chap.  v.    enacted  by  the  English  section  referred  to  in  note  (w)  does  not 
do  away  with  such  exceptions  (y). 


S.  44,  Act  of 
1897. 


Joint  and 

separate 

dividends. 


R.  326. 


Joint  and 
separate  estate 
accounts. 


Costs  out  of 
Joint  and 
separate  estates. 


Where  the  estate  of  one  partner  of  a  firm  is  sequestrated  a 
creditor  to  whom  the  insolvent  is  indebted  jointly  with  the  other 
partner's  of  the  firm  or  any  of  them  cannot  receive  any  dividend 
out  of  the  separate  estate  of  the  insolvent  until  all  the  separate 
creditors  have  received  the  full  amount  of  their  respective  debts 
and  where  joint  and  separate  estates  are  being  administered  divi- 
dends of  the  joint  and  separate  estates  subject  to  any  order  to  the 
contrary  that  may  be  made  by  the  Court  on  the  application  of 
any  person  interested  must  be  declared  together  and  the  expenses  of 
and  incident  to  such  dividends  must  be  fairly  apportioned  by  the 
trustee  between  the  joint  and  separate  estates,  regard  being  had 
to  the  work  done  for  and  the  benefit  received  by  each  estate  (z) ; 
and  where  an  order  of  sequestration  has  been  made  against  debtors 
in  partnerships,  distinct  accounts  must  be  kept  of  the  joint  estate 
and  of  the  separate  estate  or  estates  and  no  transfer  of  a  surplus 
from  a  separate  estate  to  the  joint  estate  on  the  ground  that  there 
are  no  creditors  under  such  separate  estate  can  be  made  until 
notice  of  the  intention  to  make  such  transfer  has  been  published 
in  the  Government  Gazette  and  in  one  of  the  Melbourne  daily 
newspapers  and  in  some  local  newspaper  when  the  proceedings 
are  not  being  prosecuted  in  Melbourne  (a).  The  form  of  notice 
is  No.  90,  Appendix,  post 

Where  the  joint  estate  of  any  co-debtors  is  insufficient  to 
defray  any  costs  or  charges  properly  incurred  prior  to  the 
appointment  of  the  trustee,  the  trustee  may  pay  such  costs  or 
charges  out  of  the  separate  estates  of  such  co-debtors  or  one  or 
more  of  them  in  such  proportions  as  in  his  discretion  the  trustee 
may  think  fit.  The  trustee  may  also  pay  any  costs  or  charges 
properly  incurred  prior  to  his  appointment  for  any  separate 
estate  out  of  the  joint  estate  or  out  of  any  other  separate  estate 
and  any  part  of  the  costs  or  charges  of  the  joint  estate  incurred 
prior  to  the  appointment  of  the  trustee  which  affects  any  separate 
estate  out  of  that  separate  estate  (6),  and  where  the  joint  estate 


(y)  In  re  Carpenter,  ex  parte  Besley, 
7  Morrell,  270.  In  re  Budgett,  Cooper 
v.  Adams,  ante. 

(z)  S.  44,  Act  of  1897 — compare  b.  59, 
Bankruptcy  Act  1883. 


(a)  R.  326— compare  r.  293,  Bank- 
ruptcy  Rules  1886. 

(b)  R.  157  (1)  and  (2)— compare  Bank- 
ruptcy Rules  1886,  r.  128. 
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of  any  co-debtors  is  insufficient  to  defray  any  costs  or  charges  chap.  v. 
properly  incurred  after  the  appointment  of  the  trustee,  the 
trustee  with  such  consent  as  is  hereinafter  mentioned  may  pay 
such  costs  or  charges  out  of  the  separate  estates  of  such  co- 
debtors  or  one  or  more  of  them.  The  trustee  with  the  said 
consent  may  also  pay  any  costs  or  charges  properly  incurred  for 
any  separate  estate  after  his  appointment  out  of  the  joint  estate 
and  any  part  of  the  costs  or  charges  of  the  joint  estate  incurred 
after  his  appointment  which  affects  any  separate  estate  out  of 
that  separate  estate.  No  such  payment  can  be  made  out  of  a 
separate  estate  or  joint  estate  by  a  trustee  without  the  consent  of 
the  committee  of  inspection  of  the  estate  out  of  which  the  pay- 
ment is  intended  to  be  made  (if  any)  or  if  there  be  no  committee 
or  if  such  committee  withhold  or  refuse  their  consent  without  an  of  costs  in  case 

of  partnership. 

order  of  the  Court  (6),  and  by  r.  156,  adapted  from  r.  127,  Bank- 
ruptcy Rales  1886,  it  is  provided  that  in  the  case  of  an  insolvency 
petition  by  or  against  a  firm  or  partnership,  the  costs  payable  out 
of  the  estates  incurred  up  to  and  inclusive  of  the  close  of  the 
meeting  for  the  election  of  trustee  shall  be  apportioned  between 
the  joint  and  separate  estates  in  such  proportions  as  the  assignee 
or  trustee  as  the  case  may  be  may  in  his  discretion  determine. 

Administration 

If  any  two  or  more  of  the  members  of  a  partnership  constitute  flrms.8eparftte 
a  separate  and  independent  firm,  the  creditors  of  such  last- 
mentioned  firm  are  deemed  to  be  a  separate  set  of  creditors  and 
to  be  on  the  same  footing  as  the  separate  creditors  of  any  indi- 
vidual member  of  the  firm.  And  where  any  surplus  arises 
upon  the  administration  of  the  assets  of  such  separate  or  inde- 
pendent firm,  the  same  must  be  carried  over  to  the  separate 
estates  of  the  partners  in  such  separate  and  independent  firm 
according  to  their  respective  rights  therein  (c). 

Joint  estate, 

Joint  estate  consists  of  all  property,  rights  and  interests  inmcanin*°'- 
property  originally  brought  into  the  partnership  stock  or  acquired 
whether  by  purchase  or  otherwise,  on  account  of  the  firm  or  for 
the  purposes  and  in  the  course  of  the  partnership  business  (d). 
The  legal  estate  or  interest  in  any  land  which  belongs  to  the 
partnership  devolves  according  to  the  nature  and  tenure  thereof 

(b)  R.  157  (1)  and  (2)— compare  Bank-  (d)  Vide  Partnership  Act  1891,  s.  24 
ruptey  Rules  1886,  r.  128.                              (1)— compare  53  &  54  Vict.  c.  39,  8. 

(c)  R.    290  —  compare    Bankruptcy        20. 
Rules  1886,  r.  269. 
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chap.  v.     and  the  general  rules  of  law  thereto  applicable  but  in  trust  so  far 
as  necessary  for  the  persons  beneficially  interested  therein  (e). 

Where  co-owners  of  an  estate  or  interest  in  any  land  not  being 
itself  partnership  property  are  partners  as  to  profits  made  by  the 
use  of  the  land  or  estate  and  purchase  other  land  or  estate  out  of 
the  profits  to  be  used  in  like  manner,  the  land  or  estate  so  pur- 
chased belongs  to  them  in  the  absence  of  an  agreement  to  the 
contrary  not  as  partners  but  as  co-owners  for  the  same  respective 
estates  and  interests  as  are  held  by  them  in  the  land  or  estate 
first  mentioned  at  the  date  of  the  purchase  (f),  and  unless  the 
contrary  intention  appears  property  bought  with  money  belong- 
ing to  the  firm  is  deemed  to  have  been  bought  on  the  account 
of  the  firm  (g). 

Joint  estate  would  also  include  property  divisible  by  the  Acts 
amongst  the  creditors,  such  as  property  in  the  reputed  ownership 
of  the  firm  and  the  other  descriptions  of  property  comprised  in 
sub-ss.  3  and  4,  s.  70,  Act  of  1890. 

separate  estate.  Separate  estate  likewise  includes  property  divisible  amongst 
the  creditors  as  contemplated  by  the  Acts  as  well  as  that  pro- 
perty which  as  between  the  partners  belong  to  each  of  them 
individually. 

tototeeSlate?nto  ^  unsecured  creditors  have  no  lien  on  the  property  of  a  debtor, 
uSi^vZrsa!  partners  can  convert  joint  estate  into  separate  estate  and  vice 
versa  by  agreement  between  them.  Such  agreements  are  bind- 
ing on  the  joint  creditors,  and  the  respective  separate  creditors 
and  consequently  on  the  trustee  when  they  are  bond  fide  and  not 
executory  (h). 

^eawdpTrMM      The  estate,  real  or  personal   of  any  person   deceased  whose 

and  trust  estates.       i_   i_     •  j_      j.    j  t_      i_  •  1  j.   j_  •  j       i.  j.       r— > 

estate  is  sequestrated  by  his  or  her  representative,  and  estates  m 
trust  for  creditors,  are  distributed  and  administered  upon  the 
same  principles  and  in  the  same  way  as  other  estates  (i). 

Sedated0'  r-         ^e  trustee  of  an  estate  sequestrated  by  the  executor  or  ad- 
appfy?o?ordery  ministrator  of  any  person  deceased  may  after  the  whole  of  the 


to  vest  real 
estate. 


(e)  Partnership  Act  1891,  s.  24  (2).  As  to  the  agreement  being  bona  /de, 

{J  )  Ibid,  8.  24  (3).  vide  Ex  parte  Roiolandson,  inrcAnceU, 

lg)  Ibid,  s.  25.  1  Rose,  416,  and  as  to  its  being  not 

(h)  Ex  parte  Williams,   11  Ves.,  3;  executory,  vide  Ex  parte  Woody  in  re 

8  R.R.,  62,  confirming  Ex  parte  Ruffin,  Wright,  10  CD.,  554. 

6  Ves.,  119  ;  5  R.R.,  237  ;  vide  also  Ex  (»)  Ss.  35,  102,  Act  of  189a 

parte  Butcher,  re  Mellor,  13  C.  D.,  465. 
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personal  estate  has  been  administered  if  the  same  be  not  sufficient  chap.  v. 
to  pay  the  debts  proved  and  provable  against  such  estate  apply 
to  the  Court  upon  notice  to  the  persons  to  whom  the  real  estate 
of  the  deceased  may  have  descended  or  been  devised  for  an  order 
vesting  such  real  estate  in  the  trifitee  for  the  purpose  of  distri- 
bution amongst  the  creditors  of  the  deceased,  and  the  Court  may 
make  such  order  and  thereupon  such  real  estate  vests  in  the 
trustee  for  the  whole  estate  of  the  persons  served  and  the  same 
is  realized  and  distributed  in  the  same  manner  as  the  real  estate  of 
any  insolvent  (A:).  Ss.  6  and  7  of  the  Administration  and  Probate 
Act  1890,  vest  the  real  estate  of  a  deceased  person  as  from  the 
death  of  such  person  in  the  executor  or  administrator  and  makes 
it  assets  for  the  payment  of  debts  on  probate  or  administration 
being  granted,  and  on  sequestration  the  same  would  vest  in  the 
trustee  under  the  insolvency  without  the  order  of  the  Court  re- 
ferred to,  but  as  to  real  estate  under  the  Transfer  of  Land  Act 
1890,  of  which  the  executor  is  not  registered,  that  Act  requires 
an  application  by  the  executor  to  be  registered  to  be  made  by 
him  in  writing  (I).  In  the  case  of  the  executor's  omission  or  re- 
fusal to  apply  to  be  registered,  the  provisions  of  s.  100,  Act  of 
1890,  could  be  resorted  to. 

As  the  estate  of  a  deceased  person  when  sequestrated  is  distri-  Executors 
buted  and  administered  on  the  same  principles  as  that  of  a  living 
person  the  right  of  an  executor  to  retain  his  own  debt  in  prefer- 
ence to  the  other  creditors  ceases  on  sequestration  (m),  and  by 
s.  8  (1)  of  the  Administration  and  Probate  Act  1898,  every  per- 
son who  obtains  probate  of  the  will  or  administration  of  the 
estate  of  a  deceased  person  must  pay  all  and  singular  the  just 
debts  of  deceased  in  due  course  of  administration  rateably  and 
proportionably  and  according  to  the  priority  required  by  law  but 
without  preferring  his  own  debt  by  reason  of  his  having  obtained 
such  probate  of  the  will  or  administration. 

The  trustee  must  keep  in  the  prescribed  manner  proper  books  Trustee  to 
in  which  he  must  from  time  to  time  make  or  cause  to  be  made 
entries  or  minutes  of  proceedings  at  meetings  and  of  such  other 
matters  as  the  rules  direct  and  any  creditor  of  the  insolvent  may, 
subject  to  the  control  of  the  Court,  personally  or  by  his  agent, 

(i)  S.  100,  Act  of  1890.  (m)  Vide  Snell's  Principles  of  Equity, 

(0  S.  193,  Transfer  of  Land  Act.  9th  ed.,  at  p.  330. 


332  DISTRIBUTION    OF    ESTATE:    BOOKS,    ACCOUNTS    AND   AUDIT. 

CHAP.  T.  inspect  such  books  (n).  The  trustee  must  keep  a  book  called 
The  Record  the  "  Record  book"  in  which  he  shall  record  all  minutes,  all  pro- 
ceedings had  and  resolutions  passed  at  any  meeting  of  creditors, 
except  the  general  meeting  under  s.  53,  Act  of  1890,  or  of  the 
committee  of  inspection  and  all  such  matters  as  may  be  neces- 
sary to  give  a  correct  view  of  his  administration  of  the  estate, 
but  he  is  not  bound  to  insert  in  the  record  any  document  of  a 
confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors),  nor  need  he  exhibt  such 
document  to  any  person  other  than  a  member  of  the  committee 
of  inspection  (o). 

The  cash  book.  rphe  trustee  must  keep  a  book  called  the  "  Cash  book"  accord- 
ing to  the  form  No.  37  in  the  Appendix,  post,  in  which  he  must 
enter  from  day  to  day  each  receipt  and  payment  made  by  him  in 
such  detail  as  will  fully  explain  its  nature.  Payments  for  rents, 
salaries,  wages,  &c,  due  at  the  date  of  sequestration  or  liquidation 
by  arrangement  must  be  entered  under  the  head  of  preferential 
payments  and  carefully  distinguished  from  similar  payments 
which  may  arise  or  become  necessary  while  carrying  on  trade. 
All  bank  transactions,  whether  with  local  banks  or  insolvency 
estates  account,  must  be  duly  entered  in  bank  columns,  save  only 
when  local  banks  are  used  for  purposes  of  transmission  to  the 
insolvency  estates  account,  in  which  case  the  payments  to  the 
latter  account  alone  should  appear  in  the  bank  columns  (p).  All 
moneys  received  by  a  trustee  whether  a  special  banking  account 
has  been  authorised  or  not  must  be  entered  in  the  trustee's  general 
cash  book  and  appear  in  his  general  account  (q).  The  cash  book 
must  record  the  actual  dates  on  which  all  moneys  are  received  on 
account  of  an  estate  and  the  payments  out  must  be  entered  under 
the  date  when  cheques  are  issued  except  in  the  case  of  dividends 
which  must  be  entered  as  of  the  date  when  the  cheques  are 
received  (r). 

Directions  as  to       Where  the  trustee  carries  on  the  business  of  the  insolvent  he 

same  when 

bSnesf.on  must  keep  a  distinct  account  of  the  business,  and  must  incorpor- 
ate in  the  books  kept  by  him,  so  as  to  be  easily  discernible,  the 
total  weekly  amount  of  the  receipts  and  payments  on  account  of 

(n)  S.  82,  Act  of  1890.  (q)  R.  378. 

(o)  R.  316.  (r)  R.  318. 

{p)  R.  317. 
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such  business  accounts  (a).  As  to  forms,  vide  Nos.  101,  102, 104,  chip.  v. 
Appendix,  post.  The  business  account  must  from  time  to  time 
and  not  less  than  once  in  every  month  be  verified  by  a  statutory 
declaration  of  the  trustee  and  the  trustee  must  submit  such 
account  to  the  committee  of  inspection  if  any,  or  such  num- 
ber thereof  as  may  be  appointed  by  the  committee  for  that  pur- 
pose (t).  When  required,  and  not  less  than  once  every  three  control  of  books 
months,  the  trustee  must  submit  his  books  and  vouchers  to  the 
committee  of  inspection  (if  any)  (u).  As  to  control  of  books  by 
Court,  vide  ante  at  p.  163, 176-7,  and  as  to  control  by,and  powers  of 
official  accountant,  vide  "Official  Accountant,"  ante  at  p.  189,  et  seq. 

The  trustee  must  submit   the  Record    book   and  Cash  book.  A"?X°lIi"s?!d 

1  and  Uaso  books. 

together  with  any  other  requisite  books  and  vouchers  to  the 
committee  of  inspection  (if  any)  when  required,  and  not  less  than 
once  every  three  months,  and  to  the  judge  or  official  accountant 
when  required  (v).  The  committee  of  inspection  (if  any)  shall 
not  less  than  once  every  three  months  audit  the  cash-book  and 
certify  therein  under  their  hands  the  day  on  which  the  said  book 
was  audited.   The  certificate  must  be  in  the  form  No.  100  in  the  Ap-  Form  of 

....  .  certificate  of 

pendix,pos£,with  such  variations  as  circumstances  may  require  (w).  audit- 
Every  trustee  must  at  the  expiration  of  six  months  from  the  Audit  by  official 

*  *  accountant. 

date  of  his  appointment  and  at  the  expiration  of  every  succeeding 
six  months  thereafter  transmit  to  the  official  accountant  the 
record  book,  together  with  any  original  resolutions  of  the 
creditors  or  committee  of  inspection  not  entered  in  the  Record 
book  and  a  duplicate  copy  of  the  Cash  book  for  such  period 
verified  by  affidavit,  together  with  thd  vouchers  for  all  payments 
and  allocations  for  taxable  charges  and  copies  of  the  certificates 
of  audit  by  the  committee  of  inspection  (if  any).  He  must  also 
forward  with  the  first  accounts  one  office  copy  of  lists  A.,  D.,  E., 
and  F.  of  the  insolvent's  schedule  or  of  sheets  B.,  C,  R,  G., 
and  H.  of  the  debtors  statement  of  affairs  showing  therein 
respectively  in  red  ink  the  amounts  realised  and  explaining 
the  cause  of  the  non-realisation  of  such  assets  as  may  be  un- 
realised (x). 

(«)  S.  62  (1),  Act  of  1897  ;  r.  360—  (n)  S.  58,  Act  of  1897. 

compare  r.  303,  Bankruptcy  Rides  1886.  (v)  R.  319. 

it)  S.  62  (2),  ante  ;  r.  360.     A  form  of  (w)  R.  320. 

affidavit  verifying  trading  account  is  (?)  R.  321. 
given  in  No.  103,  Appendix,  post. 
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CHAP.  V. 

Report  of 
trustee  as  to 
position  of 
estate. 

Accounts  to  be 
sent  to  official 
accountant  and 
verified. 


Affidavit  of  no 
receipts. 


Power  of 
creditors  to 
select  a  bank 
for  estate. 


Retention  of 
moneys  from 
bank  account. 


The  trustee  must  also  at  each  audit  forward  to  the  official 
accountant  a  report  on  the  position  of  the  estate  (z). 

When  the  estate  has  been  fully  realised  and  distributed,  the 
trustee  must  forthwith  send  in  his  accounts  to  the  official 
accountant  although  the  six  months  may  not  have  expired.  The 
accounts  sent  in  by  the  trustee  must  be  certified  and  veriiied  by 
him  according  to  the  form  No.  99  in  the  Appendix,  post  (.r). 
When  the  trustee's  account  has  been  audited  the  official  accountant 
must  certify  that  the  account  has  been  duly  passed  and  thereupon 
the  duplicate  copy  bearing  a  like  certificate  must  be  transmitted 
to  the  chief  clerk,  who  must  file  the  same  with  the  proceedings 
in  the  sequestration  (y). 

Where  a  trustee  has  not  since  the  date  of  his  appointment  or 
since  the  last  audit  of  his  accounts,  as  the  case  may  be,  received 
or  paid  any  sum  of  money  on  account  of  the  debtor's  estate  he  • 
must  at  the  period  when  he  is  required  to  transmit  his  estate 
account  to  the  official  accountant  forward  to  the  official  accountant 
an  affidavit  of  no  receipts  or  payments  (z).  Where  at  the  first 
audit  an  affidavit  of  no  receipts  or  payments  is  furnished  the 
trustee  must  forward  therewith  a  copy  of  the  assignee's  account 
of  receipts  and  payments  as  shown  by  the  estate  Cash  book  on 
transfer  to  the  trustee  (a). 

The  creditors  by  ordinary  resolution  may  direct  that  the 
assignee  or  trustee  of  any  estate  keep  an  account  in  the  name  of 
such  estate  in  such  bank  as  is  named  in  such  resolution,  and  may 
authorise  the  said  assignee  or  trustee  to  pay  into  such  bank  to 
the  credit  of  such  account  all  moneys  received  by  him  in  such 
estate,  and  out  of  such  account  to  pay  by  cheque  all  payments  to 
be  made  by  him  on  account  of  such  estate,  and  any  interest  re- 
ceivable in  respect  of  the  said  bank  account  is  part  of  the  assets 
of  the  estate  (6).  If  any  assignee  or  trustee  at  any  time  retains  for 
more  than  ten  days  in  his  own  hands,  and  without  paying  the 
same  into  the  said  bank  account  any  money  belonging  to  the 
estate  then  unless  he  explains  the  retention  to  the  satisfaction  of 
the  Court  he  must  pay  interest  on  the  amount  so  retained  at  the 
rate  of  twenty  pounds  per  centum  per  annum,  and  he  has  then 


(a?)  R.  321. 
(y)  R.  322. 
(z)  R.  323. 


(a)  R.  324. 

(6)  S.  53,  Act  of  1897 ;  vide  also  i 
89,  Act  of  1890. 
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no  claim  for  remuneration,  and  may  be  removed  from  his  office,    chap.  v. 

and  is  liable  to  pay  any  expenses. occasioned  by  his  default  (6). 

Where  the  creditors  have  directed  the  trustee  to  keep  an  account  in 

a  bank  in  the  manner  referred  to,  or  where  the  trustee  is  author- 
Payments  into 
ised  by  the  Court  to  have  an  account  with  a  bank,  such  account  and  out  of  bank. 

must  be  opened  and  kept  by  the  trustee  in  the  name  of  the  in- 
solvent's or  debtor's  estate,  and  he  must  pay  all  moneys  received  by 
him  into  such  bank  to  the  credit  of  the  estate  (c).  All  payments 
out  of  such  bank,  and  out  of  any  bank  account  must  be  made  by 
cheque  payable  to  order,  and  every  cheque  must  have  marked  or 
written  on  the  face  of  it  the  name  of  the  estate,  and  must  be 
signed  by  the  trustee  and  countersigned  by.  at  least  one  member 
of  the  committee  of  inspection,  and  by  such  other  person,  if  any, 
as  the  creditors  or  the  committee  of  inspection  or  the  Court  may 
appoint  (c).  The  trustee  must  bank  all  collections  daily,  and  a 
book  initialled  by  the  bank-teller  showing  the  nature  of  the  de- 
posits must  be  kept  for  reference  (d).  tost  office  orders  must  not 
be  cashed,  but  must  be  shown  in  the  bank  deposits  (d). 

Until  a  resolution  under  s.  53  (1),  Act  of  1897,  with  regard  to  "insolvency 
the  moneys  received  in  an  estate  is  passed  by  the  creditors  the  Account." 
assignee  or  trustee  must  comply  with  the  provisions  of  s.  54,  Act 
of  1897   (e),  as  follows: — An  account  called  "The  Insolvency 

"  Estates  Account District "  with]  the  name  of  the  district 

in  which  the  account  is  opened,  prefixed  to  the  word  "  district  ° 

must  be  keep  by  the  chief  clerk  with  such  bank  or  banks  as  the 

Treasurer  of  Victoria  may  from  time  to  time  direct.      Every 

assignee  and  every  trustee  must  in  such  manner  and  at  such  times 

as  may  be  prescribed  and  at  least  once  in  every  week  pay  into  a 

bank  in  which  such  account  is  kept  as  aforesaid  and  to  the  credit 

of  such   account  all   moneys   received   by  him  as   assignee  or  J^J^jjJJ? 

trustee  and  must  forthwith  deliver  to  the  chief  clerk  the  voucher 

of  the  bank  for  the  moneys  so  paid  in,  together  with  a  detailed 

statement  of  the  amount  so  paid  in,  in  each  estate  of  which  he  is 

assignee  or  trustee,  and  the  chief  clerk  must  furnish  a  receipt  for 

such  vouchers.    Whenever  it  appears  to  the  Court  to  be  necessary  0r<?1el[e,n:J8 ?? enfc 

for  the  purpose  of  carrying  on  the  insolvent's  business  or  to  meet  Court" 

(b)  S.  53,  Act  of  1897 ;  vide  also  b.  {d)  K.  377. 

89,  Act  of  1890.  (e)  S.  53,  Act  of  1897. 

(c)  R.  376 ;  b.  43,  Act  of  1897. 
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CHAP.   V. 


By  police 
magistrate. 


Authorisation 
by  Court  of 
trustee's 
banking 
account. 


Form  of 
application  and 
order. 


Penalty  for 
improper 
retention  of 
moneys. 


any  urgent  claims  properly  incurred  by  the  assignee  or  trustee 
in  any  estate  the  Court  may,  upon  the  written  application  of 
the  assignee  or  trustee,  order  such  payments  out  of  the  amount 
standing  to  the  credit  of  such  estate  in  the  Insolvency  Estates 
Account  as  shall  appear  to  the  Court  to  be  necessary ;  and  where 
upon  the  written  application  of  the  assignee  or  trustee  it  is  made 
to  appear  to  a  police  magistrate  at  the  place  where  the  pro- 
ceedings in  any  estate  are  conducted — (a)  that  it  is  necessary  to 
meet  any  urgent  claims  properly  incurred  by  the  assignee  or 
trustee  in  such  estate ;  and  (b)  that  it  would  cause  undue  delay, 
expense,  or  hardship  to  make  such  application  to  the  Court ;  and 
(c)  that  a  sufficient .  amount  is  standing  to  the  credit  of  such 
estate  in  the  Insolvency  Estates  Account,  such  police  magistrate 
may,  if  he  think  fit,  order  such  payments  out  of  the  said  amount 
standing  to  the  credit  of  the  estate  as  appears  to  him  to  be 
necessary.  Any  police  magistrate  making  such  order  as  afore- 
said must  forthwith  notify  the  same  to  the  chief  clerk  (/). 

If  it  appears  to  the  assignee  or  trustee  or  the  committee  of 
inspection  (if  any)  that  for  the  purpose  of  carrying  on  the  insol- 
vent's  business  or  of  obtaining  advances  or  because  of  the 
probable  amount  of  the  cash  balance  or  if  the  Court  be  satisfied 
that  for  any  reason  it  is  for  the  advantage  of  the  creditors  that 
the  assignee  or  trustee  should  have  an  account  with  a  bank  the 
Court  may  authorise  the  assignee  or  trustee  to  make  his  pay- 
ments into  and  out  of  such  bank  as  the  Court  may  direct.  Such 
account  shall  be  opened  and  kept  by  the  assignee  or  trustee  in 
the  name  of  the  insolvent's  estate  and  any  interest  receivable  in 
repect  of  the  account  is  part  of  the  assets  of  the  estate  (/).  The 
form  of  application  to  Court  to  authorise  trustee  to  have  such 
account  is  107,  Appendix,  post,  and  the  form  of  order  therein  is 
108,  Appendix,  post 

If  an  assignee  or  trustee  at  any  time  retains  for  more  than  ten 
days  a  sum  exceeding  £50  or  such  other  amount  as  in  any  par- 
ticular case  the  Court  authorises  him  to  retain  then,  unless  he 
explains  the  retention  to  the  satisfaction  of  the  Court,  he  must 
(without  prejudice  to  any  other  liability,  civil  or  criminal) 
pay  interest  on  the  amount  so  retained  in  excess  at  the  rate  of 


(/)  S.  54,  Act  of  1897. 
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£20  per  centum  per  annum,  and  in  addition  he  has  no  claim  for    chap.  t. 
remuneration  and  may  be  removed  from  his  office,  and  he  is  also 
liable  to  pay  any  expense  occasioned  by  reason  of  his  default  (g). 

All  payments  out  of  money  standing  to  the  credit  of  the  JjfgJJJjJJ^ 
"  Insolvency  Estates  Account "  must  be  made  in  the  prescribed  SowmJIt. 
manner  by  cheque  drawn  and  signed  by  the  chief  clerk  and 
countersigned  by  the  official  accountant  (h). 

No  assignee  or  trustee  can  pay  any  sums  received  by  him  as  Payment  of 

o  r   J         J  ^  ^  J  money  into 

I.       such  assignee  or  trustee  into  his  private  banking  account  or  J^J^^JSJJr 
(except  as  hereinbefore  referred  to)  into  any  private  banking 
account,  and  any  contravention  of  such  provision  is  a  mis- 

|        demeanour  (i). 

* 

|-  Whenever  the  cash  balance  standing  to  the  credit  of  the  "  Insol-  investment  of 

I  •  #  surplus  funds. 

u  vency  Estates  Account "  is  in  excess  of  the  amount  which  in  the 
opinion  of  the  Court  is  required  for  the  time  being  to  answer 
demands  in  respect  of  insolvents  estates  the  chief  clerk  must 
notify  the  same  to  the  Treasurer  of  Victoria,  and  must  by  cheque 
drawn  by  him  and  countersigned  by  the  official  accountant  pay 
over  the  same  or  any  part  thereof  as  the  Treasurer  may  require 
to  the  Treasurer  to  such  account  as  he  may  direct,  and  the 
Treasurer  may  invest  the  said  sums  or  any  part  thereof  in 
Government  securities  to  be  placed  to  the  credit  of  the  said 
account.  Whenever  any  part  of  the  money  so  invested  is  in  the 
opinion  of  the  Court  required  to  answer  any  demands  in  respect 
of  insolvents'  estates,  the  chief  clerk  must  notify  to  the  Treasurer 
the  amount  so  required,  and  the  Treasurer  thereupon  repays  such 
sum  as  may  be  required  to  tlie  credit  of  the  "  Insolvency  Estates 
"  Account,"  and  for  that  purpose  may  direct  the  sale  of  such  part  of 
the  said  securities  as  ,may  be  necessary.  The  dividends  on  the 
investments  under  this  provision  are  paid  to  such  account  as  the 
Treasurer  may  direct  (&). 

Any  creditor  who  has  proved  his  debt,  or  the  insolvent,  may  creditor  may 
apply  to  the  trustee  for  a  copy  of  the  accounts  (or  any  part  ^J1^ 
thereof)  relating  to  the  estate  as  shown  by  the  books  directed  by 
the  Insolvency  Acts  to  be  kept  by  the  trustee,  and  any  other  books 
kept  by  him,  and  on  paying  for  the  same  at  the  rate  of  three 

ig)  S.  54,'  Act  of  1897.  (*)  S.  55,  Act  of  1897. 

f  (A)  Ibid,  (k)  S.  56,  Act  of  1897. 

|  22 


338 


DISTRIBUTION   OF   ESTATE:    BOOKS,   ACCOUNTS   AND   AUDIT. 


CHAP.  V. 

Statement  of 
accounts  may 
be  furnished. 


Form  of 
statement. 


Cost  of  same. 


Trustee's 
statements  of 
disposal  of 
estate. 


pence  per  folio,  he  is  entitled  to  have  such  copy  accordingly  (J). 
And  it  is  lawful  for  any  creditor  with  the  concurrence  of  one- 
sixth  of  the  creditors  in  number  or  value  who  has  proved  (in- 
cluding himself)  at  any  time  to  call  upon  the  trustee  to  furnish 
and  transmit  to  the  creditors  in  prescribed  form  a  statement 
of  the  accounts  up  to  the  date  of  such  notice,  and  the  trustee 
must  upon  the  receipt  of  such  notice  furnish  and  transmit 
such  statement  of  the  accounts,  provided  the  person  at  whose 
instance  the  accounts  are  furnished  deposits  with  the  trustee 
a  sum  sufficient,  or  in  the  event  of  a  dispute  a  sum  which  in  the 
opinion  of  the  chief  clerk  is  sufficient,  to  pay  the  costs  of  furnish- 
ing and  transmitting  the  accounts,  such  sum  to  be  repaid  to  such 
person  out  of  the  estate  if  the  creditors  by  resolution  or  the 
Court  so  direct  (m).  The  form  of  such  statement  of  accounts  is 
No.  104,  Appendix,  post,  with  such  variations  as  circumstances 
may  require ;  the  cost  of  furnishing  and  transmitting  such  state- 
ment is  calculated  at  the  rate  of  three  pence  per  folio  for  each 
statement  where  the  creditors  do  not  exceed  ten,  and  where  the 
creditors  exceed  ten,  one  shilling  per  folio  for  the  preparation  of 
the  statement  and  the  actual  cost  of  printing  (n). 

The  trustee  or  trustees,  and  in  estates  in  which  there  is  no 
trustee,  the  assignee,  must  file  statements  on  the  first  days  of  the 
months  of  January,  April,  July  and  October  in  each  year  showing 
how  the  insolvent  estate  has  been  applied  and  disposed  of  under 
the  following  heads  :— 

I.  Costs,  charges,  allowances  and  expenses. 

II.  Remuneration  or  commission. 

in.  Preferential  payments  to  creditors  or  others  directed  or 
authorised  to  be  made  by  the  Acts. 

IV.  Dividends  to  general  creditors. 

And  if  any  part  of  the  insolvent  estate  be  not  at  the  time  of  filing 
any  such  statement  collected,  got  in,  sold  or  disposed  of,  such 
statement  must  also  specify  shortly  the  nature  of  such  unrealised 
estate  (o).  The  trustee  must  make  out  and  file  such  further  or 
fuller  statements  or  accounts  as  the  Court  or  judge  may  order  (p). 


(/)  S.  63,  Act  of  1897. 
(m)  S.  39,  Act  of  1897. 
(n)  R.  363. 


(o)  S.  124,  Act  of  1890;  r.  351. 
(p)  S.  124,  ante. 
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The  statements  must  be  in  the  form  No.  38  in  the  Appendix,  posty    chap.  v. 
and  must  be  verified  by  the  affidavit  of  such  trustee  or  trustees  or  Form  of  such 
assignee,  and  must  state  upon  its  face  whether  it  be  an  interim  or 
final  statement  of  the  estate  (a).     In  addition  to  the  statement  Trustee's 

v:i  statement  of 

just  referred  to  the  trustee  or  trustees,  or  in  estates  in  which  J^tc  °' 
there  is  no  trustee,  the  assignee,  must,  on"  the  first  day  of  the 
months  of  January,  April,  July  and  October  in  each  year  file  a 
statement  of  all  and  singular  the  assets  of  the  estate  which  have 
come  to  his  hands,  possession  or  knowledge  as  such  trustee  or 
assignee  or  into  the  hands  of  any  person  on  his  behalf,  and 
stating  opposite  each  item  whether  the  same  has  or  has  not  been 
realised,  and  if  realised  the  amount  received  for  the  same,  and 
further  showing  all  moneys  received  in  the  estate  and  the  balance 
in  hand  which  has  not  been  paid  away  or  distributed.     Such  Form  of  *uch 

*  *  statement. 

statement  must  be  in  the  form  No.  39  in  the  Appendix,  and  must 
be  verified  by  the  affidavit  of  such  trustee  or  trustees  or  assignee, 
and  must  state  upon  its  face  whether  it  be  an  interim  or  final 
statement  of  the  receipts  and  assets  of  the  estate  (r). 

Each  trustee  must  also  within  fourteen  days  after  the  31st  ** "ruste?11"1 
December  in  each  year  transmit  to  the  official  accountant  a 
statement  according  to  the  form  No.  178  in  the  Appendix, 
verified  by  affidavit  of  every  insolvency  or  liquidation  in  which 
he  is  a  trustee,  and  the  official  accountant  must  preserve  such  Form  of  same. 
returns  in  his  office,  which  returns  may  be  searched  by  the 
public.  Any  trustee  who  fails  to  make  such  return  may  be 
removed  from  his  office  by  the  Court  at  the  instance  of  any  one 
creditor  or  of  the  official  accountant,  or  be  subject  to  such  order 
and  to  such  costs  as  the  Court  may  think  proper  to  make  (s). 

The  chief  clerk  of  the  Court  in  each  district  upon  the  expiration  chief  clerk  to 
of  fourteen  days  from  the  first  days  of  the  months  of  January,  Treasurer  as  to 

J  J  J  y  statements. 

April,  July,  and  October  in  each  year  must  forward  a  list  to  the 
Honorable  the  Treasurer  of  the  Colony  of  Victoria  of  all  estates 
in  which  the  statements  mentioned  in  rr.  351  and  353  properly 
verified  have  not  been  filed  unless  final  statements  have  been  filed 
in  each  of  the  said  estates  (t). 

[q)  R.  352.  (s)  R.  354. 

(r)  R.  353.  (t)  R.  139. 
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THE  INSOLVENT. 


1. — Conduct  of  Insolvent. 

2. — Right*  as  to  Property. 

3. — AUoioances  and  Maintenance. 

4. — Process  against  the  Person. 


5. — Arrest 

6. — Criminal  Liability. 

7.  — Disabilit  its. 

8. — Death  of  Insolvent. 


1. — Conduct  of  Insolvent. 

Certain  duties  are  imposed  upon  the  insolvent  in  respect  to  his 
conduct  as  follows  : — 

(a)  He  must,  until  he  obtains  his  certificate,  keep  his  assignee 

or  trustee  informed  of  his  true  place  of  residence  and 
business,  and  any  order,  summons,  notice  or  other  pro- 
ceeding, unless  otherwise  provided  by  the  Acts  or  Rules, 
posted  by  prepaid  registered  letter  to  or  delivered  at 
the  address  given  by  him  is  deemed  served  on  him  (a). 
A  breach  of  this  rule  is  not  regarded  as  a  ground  for 
refusal  of  the  certificate  (6). 

(b)  He  must  inform  the  assignee  or  trustee  of  any  change 

in  his  residence  and  of  his  mode  and  means  of  liveli- 
hood (c). 

(c)  He  must,  to  the  utmost  of  his  power,  aid  in  the  realiza- 

tion of  his  property  and  the  distribution  of  the  proceeds 
amongst  his  creditors  (d). 

Though  the  insolvent  has  obtained  his  certificate  of  discharge 
he  must,  notwithstanding,  give  such  assistance  as  the  trustee  or 
the  Court  may  require  in  the  realisation  and  distribution  of  such 


(a)  R.  109. 

(6)  In  re  Millikin,  4  V.L.R.  (L),  71. 


(c)  8.  128,  Act  of  1890. 

(d)  Ibid. 
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of  his  property  as  is  vested  in  the  trustee  on  payment  of  reason-    chap,  vi. 
able  expenses,  and  if  he  without  reasonable  cause  fail  to  do   so 
he  is  guilty  of  a  contempt  of  Court  (e). 

(d)  He  must  produce  such  a  statement  of  his  affairs  and  give 
such  inventory  of  his  property  and  such  list  of  his 
creditors  and  debtors  and  of  the  debts  due  to  and  from 
them  respectively,  submit  to  such  examination  in  respect 
to  his  property  or  his  creditors  ;  attend  such  meetings  of 
his  creditors ;  wait  at  such  times  on  the  trustee ;  execute 
such  powers  of  attorney,  conveyances,  deeds  and  instru-  • 
ments;  and  generally  do  all  such  acts  and  things  in  rela- 
tion to  his  property  and  the  distribution  of  the  proceeds 
amongst  his  creditors  as  may  reasonably  be  required  by 
the  trustee  or  may  be  prescribed  by  rules  of  Court,  or 
be  directed  by  the  Court,  by  any  special  order  or  orders 
made  in  reference  to  any  particular  insolvency  or  made 
on  the  occasion  of  any  special  application  by  the  trustee 
or  any  creditor  (/).     The  form  of  order  to  insolvent  to  Form  of  order  to 

attend  the 

attend  and  be  examined,  or  to  attend   a   meeting  of  examination  or 

°  meeting. 

creditors  under  s.  128  quoted  is  No.  44,  Appendix,  post. 

Where  an  insolvent  has  not  obtained  a  certificate  of  discharge, 
or  where  he  has  obtained  a  certificate  of  discharge  subject  to  any 


(e)  S.  98,  Act  of  1897. 

(/)  S.  128,  Act  of  1890.  As  to  the 
expression  "  debts  due  "  in  this  section 
such  has  been  held  to  mean  all  debts  that 
have  been  contracted.  Vide  Ex  parte 
Kemp,  in  re  Fastnedge,  L.B.  9  Ch.,  383, 
388.  The  expression  "  debts  due  "  occurs 
frequently  in  the  Act  of  1890.  In  s.  70 
it  has  been  held  to  mean  that  it  is  not 
to  be  confined  to  debts  presently  pay- 
able, but  on  the  other  hand  will  not 
include  debts  which  were  only  contin- 
gent at  the  commencement  of  the  bank- 
ruptcy (ibid).  Illustrations  of  these 
various  meanings  may  be  found  in  the 
Act.  In  b.  37,  Bub-s.  6,  it  is  enacted 
that  it  shall  be  an  act  of  insolvency  if 
a  debtor  who  has  been  served  with  a 
debtor's  summons  requiring  him  to  pay 
the  sum  due  of  not  less  than  £50  nas 
neglected  to  pay  that  sum ;  it  is  obvious 
that  in  this  place  "  due M  must  mean 
"  payable  "  because  it  would  be  absurd 
to  suppose  that  a  man  could  be  made  a 
bankrupt  for  not  paying  a  debt  which 
was  not  yet  payable.  In  Ex  parte  Sturt, 
L.R.,  13  Eq.,  309,  the  chief  judge  held 


that  the  word  "  due  "  must  also  mean 
payable  in  the  other  parts  of  that  sec- 
tion, because  it  was  not  to  be  supposed 
that  the  same  word  could  be  used  in 
different  senses  ia  the  same  section, 
also  in  the  6th  sub-section  of  the  85tb 
section  it  is  enacted  that  the  trustee 
may  sell  the  book  debts  "due"  or  grow- 
ing "  due  "  ;  in  that  place  also  "  due  " 
seems  to  mean  payable,  because  debts 
due  are  distinguishable  from  debts 
growing  due.  On  the  other  hand,  in 
the  128th  section  it  is  enacted  that  the 
bankrupt  shall  give  such  list  of  the 
debts  due  to  or  from  the  creditors 
respectively  as  the  trustee  may  reason- 
ably require.  In  that  case  it  is  clear 
that  the  word  "due"  does  not  mean 
payable,  and  that  all  debts  which  have 
oeen  contracted  whether  the  time  for 
payment  has  arrived  or  not  were  in- 
tended to  be  included.  It  is  impossible 
that  acceptances  payable  in  futuro  or 
bills  of  exchange  receivable  in  futuro 
were  intended  to  be  excluded  from  the 
list  of  debts  due  to  or  by  a  bankrupt ; 
vide  Mellish,  J.,  ibid,  at  p.  388. 
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CHAP.  VI.  condition  as  to  his  future  earnings  or  after-acquired  property,  or 
subject  to  the  suspension  of  such  certificate  either  for  a  specified 
time  or  until  such  dividend  as  the  Court  may  fix  has  been  paid  to 
the  creditors,  it  is  his  duty  until  he  obtains  a  certificate  of  dis- 
charge, or  until  such  condition  is  satisfied,  or  until  the  period  of 
suspension  has  expired,  or  until  such  dividend  is  paid  (as  the  case 
may  be),  from  time  to  time  to  give  the  trustee,  the  official  account- 
ant or  the  Court  such  information  as  the  trustee,  the  official 
accountant  or  the  Court  may  require  with  respect  to  his  earnings 
and  after-acquired  property  and  income  or  rights  to  property  or 
income,  and  not  less  than  once  a  year  to  file  in  the  Court  a  state- 
ment showing  the  particulars  of  any  property  or  income  he  may 
have  acquired  or  become  entitled  to  subsequent  to  his  dis- 
charge (i). 

The  statement  must  be  verified  by  affidavit,  and  the  official 
accountant  or  trustee  may  require  the  insolvent  to  attend  before 
the  Court  to  be  examined  on  oath  as  to  such  or  as  to  his  earnings, 
income,  after-acquired  property  or  dealings  (J).  Where  an  insol- 
vent neglects  to  file  such  affidavit  or  attend  the  Court  for  ex- 
amination when  required  so  to  do,  or  properly  answer  all  such 
questions  as  the  Court  may  put  or  allow  to  be  put  to  him,  the 
Court  may  on  the  application  of  the  official  accountant  or  trustee 
rescind  the  order  of  discharge  (k).  The  form  of  affidavit  is  No. 
72,  Appendix,  post,  with  such  variations  as  circumstances  may 
require  (I). 

If  the  insolvent  wilfully  fail  to  perform  the  duties  imposed  on 
him  by  s.  128,  Act  of  1890,  or  any  of  them,  or  if  he  fail  to  deliver 
up  possession  to  the  trustee  of  any  part  of  his  property  which  is 
divisible  amongst  his  creditors  under  the  Acts,  and  which  may  for 
the  time  being  be  in  his  possession  or  under  his  control,  he  is,  in 
addition  to  any  other  punishment  to  which  he  may  be  subject, 
guilty  of  a  contempt  of  Court,  and  may  be  punished  accord- 
ingly (on).  The  provision  provides  an  adequate  summary  remedy 
as  to  any  property  which  au  insolvent  is  known  to  have  and  with- 
hold and  for  imprisonment  for  contempt,  which  is  at  the  discretion 
of  the  Court  (n).    The  section,  however,  does  not  apply  to  money 


Form  of  verify 
ing  affidavit. 


Failure  to  per- 
form certain 
duties  a  con- 
tempt of  Court. 


<•)  S.  99,  Act  of  1897 ;  r.  312. 
U)  R.  313. 
(it)  Ibid. 
(I)  Ibid. 


(m)  S.  128,  Act  of  1890  ;  a.  1,  Act  of 
1897. 
(»)  In  re  Rowley,  3  V.L.R.  (L),  12. 
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which  the  insolvent  has  parted  with  before  the  order  is  made  (o).  chap.  vi. 
It  must,  however,  be  shown  that  the  insolvent  had  the  property 
still  under  his  control  at  the  time .  when  he  is  ordered  to  pay  it 
over  (p).  The  insolvent  should  deliver  up  possession  of  the  pro- 
perty when  demanded  by  the  trustee,  and  if  he  does  not  he  may 
be  committed  for  contempt  without  any  proceedings  being  pre- 
viously taken  to  obtain  the  judgment  of  a  Court  of  competent 
jurisdiction  to  the  effect  that  the  insolvent  held  an  interest  in  such 
property  divisible  amongst  his  creditors  (q)«  When  the  insolvent 
refuses  to  deliver  up  possession  it  has  been  indicated  that  a  rule 
nisi  might  be  applied  for  calling  on  him  to  show  cause  why  he 
should  not  be  committed  for  contempt  (r).  In  such  a  proceeding 
there  is  jurisdiction  to  decide  whether  there  is  any  evidence  to 
support  the  bond  fides  of  a  claim  set  up  by  a  third  person  to  the 
property,  as  in  the  case  of  the  insolvent's  wife  (a).  The  mode 
.  provided  for  enforcing  orders  by  the  Court  of  insolvency  for 
contempt  is  the  same  as  that  possessed  by  the  Supreme  Court  (t). 
The  Supreme  Court  when  the  insolvent  is  committed  by  the 
Court  of  Insolvency  for  contempt  in  disobeying  an  order  under 
this  section  (u),  will  on  habeas  corpus  examine  the  proceedings 
and  receive  affidavits  to  ascertain  whether  there  was  evidence  of 
the  facts  on  which  the  warrant  purports  to  have  been  based  (v). 

The  insolvent  must  attend  the  Court  on  the  day  appointed  for  Attendance  on 

w      rr  certificate 

hearing  the  application  for  his  certificate  and  on  any  day  or  days  application. 
of  adjournment  unless  the  Court  otherwise  orders,  and  if  he  fail 
to  attend  without  reasonable  excuse  he  is  deemed  guilty  of  con- 
tempt of  court  and  may  be  punished  accordingly  (w). 

2. — Rights  as  to  Property. 

Notwithstanding  the  sequestration  the  insolvent  is  entitled  to  Rights  as  to 
certain  property  and  rights  such  as  tools  of  trade  and  bedding  to 
the  statutory  amount,  rights  of  action  in  tort,  and  wages,  all  of 
which  subjects  pertaining  to  the  insolvent  are  dealt  with  under 

(o)  Ibid.   ftcfe  also  i?e(?ray,  2  V.L.R.  (s)  In  re  Mundhang,  ante. 

(L.),  241.  (t)  In  re  Slack,  2  V.R.  (L.),  64.   Vide 

(p)  Be  Graft,  ante.  also  s.  17,  Act  of  1890,  and  Chapter 

(q)  In  re  Vincent,  1  A.L.R.,  167.  I.,  at  p.  26. 

(r)  Per  Noel,  J.,  In  re  Mundhang,  1  (u)  S.  128,  Act  of  1890. 

A.L.T.,  56,  referring  to  In  re  Rowley,  (v)  In  re  Gray,  ante, 

3  V.L.R.  (I.),  12,  but  in  that  case  the  (w)  R.  304. 
procedure  adopted  was  by  motion. 
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CHAP.  VI. 


Right  of 
insolvent  to 
surplus. 


Surplus  in  case 
of  a  deceased 
person's  estate. 


Nature  of 
insolvent's 
interest  in 
surplus. 


RIGHTS   AS   TO   PROPERTY. 

the  heading  "  Property  not  divisible  amongst  creditors,"  Chapter 
V.,  Division  2,  ante. 

The  insolvent  is  entitled  to  any  surplus  remaining  after  pay- 
ment in  full  of  his  creditors  and  the  costs,  charges  and  expenses 
of  the  proceedings  in  the  insolvency  (x)  and  if  any  surplus 
remains  in  the  hands  of  a  trustee  in  insolvency  after  payment  in 
full  of  all  debts  due  by  the  estate  of  a  deceased  person  together 
with  the  costs  of  the  administration  and  interest  as  provided  by 
the  Insolvency  Acts  such  surplus  must  be  paid  over  to  the 
representatives  of  the  estate  or  dealt  with  in  such  manner  as  may 
be  prescribed  or  as  the  Court  may  direct  (y). 

It  has  been  held  that  the  bankrupt  while  undischarged  had  no 
interest  in  the  surplus  beyond  a  mere  hope  or  expectation  and  he 
could  not  by  assigning  the  surplus  by  way  of  security  give  to 
such  assignee  any  right  to  interfere  in  the  administration  of  the 
estate  (z).     Even  when  he  has  obtained  his  discharge  and  has 
become  entitled  to  the  surplus,  all  the  creditors  having  been  paid 
in  full,  he  is  not  entitled  to  obtain  the  taxation  of  a  bill  of  costs 
paid  by  his  trustee,  as  the  trustee  is  not  a  trustee  for  the  bank- 
rupt (a),  nor  is  he  trustee  of  the  surplus  of  the  estate  for  the 
bankrupt  (b).     It  has  been  held  that  a  certificated  insolvent  is 
entitled  to  an  account  against  his  trustee  if  he  can  show  a  prob- 
ability of  a  surplus  (c).     The  surplus  is  not  an  attachable  debt  in 
the  hands  of  the  trustee  (d).    Under  the  Act  5  Vict  No.  17, 
which  made  no  provision  for  the  means  of  effecting  the   final 
winding  up  of  an  estate,  in  an  instance  where  the  assets  realised 
in  an  insolvent's  estate  exceeded  the  scheduled  liabilities  and  all 
the  creditors  who  had  proved  upon  the  estate  had  been  paid  in 
full,  but  some  of  the  scheduled  creditors  had  not  proved,  the 
Court,  after  a  lapse  of  four  ^ears  from  the  date  of  the  sequestra- 
tion, and  after  public  advertisements  of  the  facts,  ordered  the  entire 
balance  of  assets  in  the  hands  of  the  official  assignee  to  be  paid 
over  to  the  insolvent  upon  his  indemnifying  the  official  assignee 
and  undertaking  to  satisfy  the  demands  of  the  creditors  who  had 


(a?)  S.  49,  Act  of  1897— compare 
Bankruptcy  Act  1883,  s.  65. 

(y)  S.  113,  Act  of  1897. 

(z)  Ex  parte  Sheffield,  in  re  Austin, 
10  Ch.  D.,434. 

(a)  In  re  Leadbitter,  10  Ch.  D.,  388. 

(b)  Ex  parte  Sheffield,  in  re  Austin, 


ante. 

(c)  Ex  parte  and  in  rt  Ifalachy,  1 
M.  D.  &  D. ,  353 :  vide  also  observa- 
tions in  Vail  v.  OUmour,  11  V.L.R.,at 
p.  384. 

(d)  Vide  Hunter  v.  GreenshiU,  L.R. 
8  C.P.,  24. 
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not  proved  if  they  should  thereafter  do  so  (e),  and  it  was  held,    chap.  vi. 
however,  that  it  would  be  more  conformable  to  that  Act  to  direct 
the  assignee  to  file  a  plan  of  distribution  disposing  of  the  surplus 
and  to  hand  it  over  to  the  insolvent  if  the  plan  was  not  objected 

to  (A 

An  estate  having  yielded  a  surplus  and  the  insolvent  subse-  Disposition  of 

°    *  x  surplus  in 

quently  becoming  again  insolvent,  an  order  was  made  on  consent  J^J^nc 
of  all  parties  concerned,  a  satisfactory  indemnity  being  given  to 
the  assignee  under  the  first  insolvency  for  payment  of  such  surplus 
to  the  assignee  under  the  second  insolvency  (g). 

When  the  estate  is  ordered  by  the  Court  to  be  released  from  Revesting  oi 

»  estate  in 

sequestration  the  effect  of  the  order  is  to  revest  in  the  insolvent  j£J^nfc  by 
all  the  property  of  the  insolvent  undisposed  of  which  by  virtue 
of  the  Act  was  vested  in  the  trustee  in  the  same  manner  as  if  the 
estate  of  such  insolvent  had  never  been  sequestrated  (h).  The 
policy  of  a  release  is  partly  to  reinstate  insolvents  in  their  honest 
industries  (i).  The  subjects  of  release  of  the  estate  and  certificate 
of  discharge  are  dealt  with  in  Chapter  VIII., "  Discharge  of  Insol- 
vent," and  where  an  insolvent's  estate  is  ordered  to  be  released 
from  sequestration  the  assignee  or  trustee,  as  the  case  may  be, 
must  account  to  the  insolvent  (j). 

No  claim  can  be  made  after  the  expiration  of  twenty  years  Limitation  of 
from  the  date  of  sequestration  of  the  estate  by  the  assignee  or  JJSSvenif  wtote. 
trustee  of  any  insolvent  estate  to  any  estate  or  interest  in  any 

« 

land  belonging  to  any  insolvent  (k). 

3. — Allowances  and  Maintenance. 

The  trustee  may  from  time  to  time  -make  such  allowance  as 
may  be  approved  of  by  the  Court,  the  committee  of  inspection  or 
resolution  passed  by  a  general  meeting  of  creditors,  to  the  insol- 
vent out  of  his  property  for  the  support  of  the  insolvent  and  his 
family  or  in  consideration  of  his  services  if  he  is  engaged  in 
winding  up  his  estate  (l),  and  the  creditors  may  by  resolution  at 
a  general  meeting  direct  that  the  whole  or  such  part  as  they  may 

(«)  In  re  Milner,  1W.&W.  (L),  177.  {h)  8.  133,  Act  of  1S90. 

(/)  In  re  Dickson,  2  W.  &  W.  (I.),  (i)  In  re  Scallan,  2  V.L.R.  (I.),  at  p. 

63 ;  and  vide  also  Ex  parte  Flower,  re  S. 
Bvtledge,  3  W.W.  ft  a*B.  (I.),  36.  (j)  R.  369. 

(g)  Goodman  ▼.  Boulton,  3  V.R.  (E.),  [k)  S.  &0,  Act  of  1897. 

20.  (/)  S.  120,  Act  of  1890. 
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chap.  vi.  circumstances  it  would  be  that  the  debtor  should  be  imprisoned 
unless  he  paid  the  money,  but  as  on  insolvency  all  his  assets  go  to 
his  assignee  the  debtor  could  not  pay  (d).  Insolvency  also  will 
^Actim™*9*  no^  entitle  &  person  to  his  discharge  who  has  been  committed  to 
prison  under  s.  51  of  the  Marriage  Act  1890  till  he  pays  arrears 
of  maintenance  to  his  wife,  as  the  non-compliance  with  the  order 
is  considered  as  an  offence  and  not  as  a  debt,  and  is  not  within 
the  terms  of  an  arrest  under  mesne  process  or  in  execution  of  a 
judgment  decree  or  order  (e). 


5. — Arrest  of  Insolvent. 


When  insolvent 
about  to  po 
abroad  with  a 
view.  &c.,  or 
quit  his  place 
of  residence. 


insolvent  by  ^he  Court  may  by  warrant  (/)  addressed  to  any  constable  or 

court?1  °f  prescribed  officer  of  the  Court  cause  an  insolvent  to  be  arrested, 
and  any  books,  papers,  moneys,  goods  and  chattels  in  his  posses- 
sion to  be  seized  and  him  and  them  to  be  safely  kept  as  pre- 
scribed until  such  time  as  the  Court  may  order  under  the  follow- 
ing circumstances : — 

(1)  If  after  sequestration  or  the  commencement  of  the  liquida- 
tion it  appear  to  the  Court  that  there  is  probable  reason  for 
believing  that  the  insolvent  is  about  to  go  abroad  or  to  quit  his 
place  of  residence  with  a  view  of  avoiding  examination  in  respect 
of  his  affairs  or  otherwise  delaying  or  embarrassing  the  proceed- 
ings in  insolvency  (g).  The  mere  pendency  of  the  insolvency  is 
not  a  sufficient  ground  for  the  issue  of  a  warrant ;  it  must  be 
shown  that  there  is  some  examination  or  other  specific  proceeding 
which  the  insolvent  intended  to  defeat  by  going  abroad  (h). 

■ 

b^°m£  wSthVa      ^  ^  after  sequestration  or  the  commencement  of  the  liquida- 

view,&c.  tion  jt  appear  to  the  Court  that  there  is  probable  cause  for 

believing  that  the  insolvent  is  about  to  remove  his  goods  or 

chattels  with  a  view  of  preventing  or  delaying  such  goods  or 

chattels  being  taken  possession  of  by  the  trustee,  or  that  there  is 

fraction  o?r  Pr°b&ble  ground  for  believing  that  he  has  concealed  or  is  about 

goods,  books,  &c.  j.Q  conceai  or  destroy  any  of  his  goods  or  chattels  or  any  books, 


(d)  D'Arcy  v.  Htrrick,  17  A.L.T., 
111,  referring  to  Hilchins  v.  Trimble, 
2  A.L.T.,  147.  In  this  case  no  order 
was  made. 

(e)  Jie  Harris,  6  V.L.R.  (L.),  47. 


(/)  Form  No.  136,  Appendix,/** 
(.7)  S.   129,  Act  of  1890.    Compare 
Bankruptcy  Act  1869,  s.  86,  *nd  Bank- 
ruptcy Act  1883,  s.  25. 
{h)  Be  Knarston,  4  A.J.R.,  160. 
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documents  or  writings  which  might  be  of  use  to  his  creditors  in    chap.  VI. 
the  course  of  his  insolvency  (i). 

(3)  If  after  the  service  of  a  debtor  summons  or  after  seques-  *£££val  of 
tration  or  the  commencement  of  the  liquidation  the  debtor  or 
insolvent  remove  any  goods  or  chattels  in  his  possession  above 
the  value  of  five  pounds  without  the  leave  of  the  trustee,  or  if, 
without  good  cause  shown,  he  fails  to  attend  any  examination  Failure  to  attend 

M  *  examination. 

ordered  by  the  Court  (k). 
Where  a  debtor  is  arrested  under  a  warrant  issued  under  s.  129,  custody  and 

1  production  ot 

Act  of  1890,  he  must  be  given  into  the  custody  of  the  governor  debtor- 
or  keeper  of  the  prison  mentioned  in  the  warrant,  who  must 
produce  such  debtor  before  the  Court  as  it  may  from  time  to 
time  direct,  and  must  safely  keep  him  until  such  time  as  the 
Court  otherwise  orders,  and  any  books,  papers,  moneys,  goods 
and  chattels  in  the  possession  of  the  debtor  which  may  be  seized 
must  forthwith  be  lodged  with  the  assignee  or  trustee,  as  the 
case  may  be  (I).  In  addition  to  the  above  provisions  the  Court 
can  punish  for  contempt  (m). 

It  was  queried  in  In  re  Knarston,  4t  A.J.R.,  160,  if  the  Court  of  Ban. 
Insolvency  had  jurisdiction  to  take  a  bail  bond  under  s.  129,  Act 
of  1890.  The  only  express  power  of  granting  bail  given  to  the 
Court  by  the  Acts  is  under  s.  8,  Act  of  1897,  and  that  under  s.  148, 
Act  of  1890,  as  to  insolvent's  attendance  for  judgment  on  an 
opposed  certificate  application  and  renewal  of  same  under  r.  450. 

6. — Criminal  Liability. 

The  insolvent  is  criminally  liable  for  the  offences  set  out  in 
respect  to  him  in  Chapter  XL  hereof,  post,  and  which  are  fully 
dealt  with  therein,  and  also  for  the  offences  set  out  in  Chapter 
VIIL  in  respect  of  which  the  certificate  in  addition  may  be 
refused  or  suspended. 

7. — Disabilities. 

Insolvency  is  a  disability  imposed  by  law  (n)  and  operates  as  a 
disability  in  many  cases   of  persons   holding  public  and   other 

(t)  S.  129,  ante.  (m)  Vide  Chapter  I.,  ante,  at  p.  27. 

[k)  Ibid.  (n)     Vide  In  re  Carew,    Cartw  v. 

(0  R.  98.  Carew,  (1896)  1  Ch.,  at  p.  534. 
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CHAP.  VI. 

General 
provision. 


Members  of 
Parliament. 


Justices  of  tht 
Peace. 


Officers  in  the 
Public  service. 
Railway  service 
or  officers  of 
Parliament. 


positions  and  the  Acts  provide  generally  that  where  under  the 
provisions  of  any  Act  now  or  hereafter  in  force  the  members  of 
any  board  or  of  the  council  of  any  city,  town,  borough  or  shire 
or  of  any  other  public  body  are  rendered  incapable  by  reason  of 
insolvency,  the  same  incapacity  extends  to  every  arrangement  or 
composition  by  every  such  member  with  his  creditors  under  the 
Acts  (o). 

No  person  who  is  an  uncertificated  bankrupt  or  insolvent  can  be 
elected  or  continue  to  be  a  member  of  the  Legislative  Council  (p) 
neither  can  such  a  person  be  elected  a  member  of  the  Legislative 
Assembly,  and  if  any  such  person  is  elected  and  returned  as  a 
member  of  the  Assembly,  such  election  and  return  is  void,  and  if 
any  person  so  elected  sits  or  votes  as  a  member  of  the  Assembly 
lie  is  liable  to  a  penalty  of  £200  for  every  day  he  sits  or  votes  (5). 

A  justice  of  the  peace  being  insolvent  or  applying  to  take  the 
benefit  of  any  Act  for  the  time  being  in  force  for  the  relief  of 
insolvent  debtors  or  by  any  deed  or  other  writing  compounding 
with  or  making  any  assignment  for  the  benefit  of  his  creditors 
becomes  incapable  of  acting  as  a  justice  until  he  has  been  newly 
assigned  or  appointed  (r).  This  disqualification  is  also  applicable 
to  the  president  for  the  time  being  of  any  shire,  every  mayor  for 
the  time  being  of  every  city,  town  or  borough,  and  every  mayor  and 
mayor  elect  for  the  time  being  of  Melbourne  and  of  Geelong  and  to 
any  member  of  the  Executive  Council,  every  judge  of  the  Supreme 
Court,  every  chairman  of  the  General  Sessions,  every  coroner, 
deputy  coroner,  and  every  police  magistrate  who  are  by  virtue  of 
their  offices  justices  of  the  peace  (s).  Though,  however,  a  justice 
be  incapable  of  acting  as  such  if  he  is  under  the  disability  pointed 
out  still  his  acts  it  has  been  held  are  not  void,  as  the  persons 
affected  by  them  are  not  responsible  (t). 

In  the  event  of  the  sequestration  of  the  estate  of  any  officer  in 
the  public  service  or  the  railway  service  or  any  officer  of  Parlia- 
ment either  voluntarily  or  compulsorily  "  for  the  benefit  of  his 
"  creditors,"  such  officer  must  apply  as  soon  as  he  can  legally  do 
so  for  a  certificate  of  discharge,  and  if  on  such   application  it 


(0)  S.  162,  Act  of  1890. 
(p)  The  Constitution  Act  Amendment 
Art  1890,  s.  35  (3). 
(q)  Ibid,  s.  125. 
(r)  Justices  Act  1890,  s.  16. 


(s)  Ibid. 

(0  Carbarns  v.  Bell,  14  A.L.T.,  274; 
vide  also  Margate  Pier  Comjxiny  v. 
Hannan,  3  B.  &  A.,  266. 
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appears  to  the  Court  of  Insolvency  that  the  applicant  has  been  chap.  vi. 
guilty  of  fraud,  dishonorable  conduct  or  extravagance  it  is  the 
duty  of  the  Court  to  direct  its  chief  clerk  thereupon  to  report  the 
same  to  the  Minister  or  head  of  the  department  in  which  such 
officer  is  employed.  If  such  officer  do  not  apply  in  the  manner 
stated  for  his  certificate  and  if  he  apply  and  it  appears  from  the 
report  that  such  officer  has  been  guilty  of  fraud,  dishonorable 
conduct  or  extravagance  he  may  be  dismissed  or  reduced  to  a 
lower  rank  or  fined,  reprimanded  or  otherwise  punished  upon  the 
recommendation  of  the  Public  Service  Board,  the  Chief  Secretary 
or  the  Victorian  Railways  Commissioner,  as  the  case  may  be,  by 
order  of  the  Governor-in-Council  (it). 

The  like  provisions  have  been  enacted  in  respect  to  members  of  Members  of 
the  police  force,  the  report  of  the  Court  in  this  case  must  be  sent 
to  the  Minister  or  to  the  Chief  Commissioner  of  Police,  and  the 
punishment  is  imposed  upon  the  recommendation  of  the  Chief 
Commissioner,  by  order  of  the  Governor-in-Council  (v). 

An  uncertificated  insolvent  is  incapable  of  being  appointed  a  The  Victorian 

Railways 

commissioner  to  the  Victorian  Railways,  and  any  commissioner  commissioner!. 
who  becomes  insolvent  or  applies  to  take  the  benefit  of  auy  Act  in 
force  for  the  relief  of  insolvent  debtors  or  compounds  with  his 
creditors   or   assigns  his  salary   for  their   benefit,   forfeits   his 
office  (w). 

Insolvency  is  a  bar  to  membership  of  various  public  bodies,  as  Public  bodies. 
the  Melbourne  Harbor  Trust  (x)t  the  Marine  Board  (y),  Water- 
works Trusts  (z),  Melbourne  and  Metropolitan  Board  of  Works  (a), 
the  Council  of  the  City  of  Melbourne  and  its  auditors  and  asses- 
sors (6).  No  uncertificated  or  undischarged  bankrupt  or  insol- 
vent is  capable  of  being  or  continuing  a  councillor  of  any  munici- 
pality (c),  and  the  penalty  prescribed  is  fifty  pounds  for  every 
offence  (d).  A  man  who  has  been  twice  insolvent  and  has  obtained 
a  certificate  in  his  latter  insolvency  but  not  in  his  former  insol- 
vency is  an  uncertificated  insolvent  within  the  meaning  of  s.  50 

(*)  Public  Service  Act  1893,  8.  30.  of  Works  Act  1890,  s.  15. 

(v)  Police  Regulations  Act  1896,  s.  7.  (6)  6  Vict.  No.  7,  s.  57,  the  provisions 

(to)  Railways  Act  1890,  s.  47.  of  which  were  extended  to  Geelong  by 

(x)  Melbourne  Harbor  Trust  Act  1890,  13  Vict.  No.  40,  s.  5. 

».  16.  (c)  Local  Government  Act  1890,   a. 

(y)  Marine  Act  1890,  b.  48.  50. 

U)  Water  Act  1390,  s.  203.  (d)  Ibid,  s.  53. 
(a)  Melbourne  and  Metropolitan  Board 
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chap.  VI.  of  the  Local  Government  Act  1890,  and  when  a  man  who  ia  an 
uncertificated  insolvent  at  the  time  of  his  election  subsequently 
obtains  his  certificate  his  election  is  invalid  notwithstanding  (e\ 

An  uncertificated  bankrupt  or  insolvent  cannot  serve  as  a 
juror  (/). 


Jurors. 


r^Sred  under      Insolvency  of  the  principal  determines  a  power  of  attorney,  but 
power.  every  act  within  the  scope  of  the  powers  and  authority  conferred 

upon  the  attorney  done,  performed  or  submitted  after  the  insol- 
vency and  before  registration  thereof  in  favour  of  any  person  who 
has  bond  fide,  and  without  notice  of  the  insolvency,  dealt  with 
such  attorney  in  the  name  of  the  principal,  is  as  effectual  in  all 
respects  as  if  the  insolvency  had  not  happened  (g).  Registration 
of  the  insolvency  is  effected  by  filing  in  the  office  of  the  Registrar- 
General  a  declaration  by  any  person  that  the  principal  is  insolvent 
and  the  same  is  annexed  to  the  power  it  refers  to  (k). 


Trustee  in 
insclvencj-. 


Committee  of 
inspection. 


Ordinary 
trustees. 


If  the  estate  of  a  trustee  of  an  insolvent  estate  be  sequestrated 
or  if  he  make  a  composition  with  his  creditors  or  liquidate  his 
affairs  by  arrangement  he  thereby  vacates  his  office  as  trustee  (i), 
and  if  a  member  of  the  committee  of  inspection  become  an 
insolvent  his  office  thereupon  becomes  vacant  (Jc). 

If  an  insolvent  at  the  date  of  the  order  of  sequestration  as 
Power  of  trustee   is   seised,  possessed  of,  or  entitled   to   either  alone  or 

Supreme  Court     ...,  i  ixj.  •    i  j  j 

to  order  jointly  any  real  or  personal  estate  or  any  interest  secured  upon 

conveyance,  &c.t 

of  property.  or  arising  out  of  the  same  or  has  standing  in  his  name  as  trustee 
either  alone  or  jointly  any  government  stocks,  funds,  or  securities 
or  any  stock  of  any  public  or  joint  stock  company,  the  Supreme 
Court  may  on  the  petition  of  the  person  entitled  in  possession  to 
the  receipt  of  the  rents,  issues  and  profits,  dividends,  interest  or 
produce  thereof  on  due  notice  given  to  all  other  persons  (if  any) 
interested  therein  order  the  trustee  and  all  persons  whose  act  or 
consent  thereto  is  necessary  to  convey,  assign,  or  transfer  the 
said  real  or  personal  estate,  stocks,  funds,  or  securities  of  the  said 
stock  of  any  public  or  joint  stock  company  to  such  person  as  it 
thinks  fit  upon  the  same  trusts  as  the  said  estate,  interest,  stocks, 
funds,  and  securities  were  subject  to  before  sequestration  or  such 


(e)  Reg.  ▼.  Knipe,  3  W.W.  &  a'B. 
(L.),  46. 

(f)  Juries  Act  1890,8.  7. 

(g)  Instruments  Act  1S90,  n.  196. 


(h)  Ibid,  8.  200. 
(»)  S.  64  (4),  Act  of  1890  ;  i 
of  1897. 

(*)  S.  64  (.12),  Act  of  180a 


29,  Act 
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of  them  as  are  then  subsisting  and  capable  of  taking  effect  and  chap.  vi. 
also  to  receive  and  pay  over  the  rents,  issues  and  profits,  dividends, 
interest,  and  produce  thereof  as  it  directs  (I).  In  the  case  where 
a  trustee  of  real  estate  who  had  become  possessed  of  personal 
estate  and  held  it  subject  to  the  trust,  carried  on  business  with 
it  for  the  benefit  of  the  cestuia  que  trvstent,  and  subsequently 
sequestrated  his  estate,  upon  petition  by  them  for  his  removal 
under  the  provision  quoted  to  which  the  insolvent  consented  but 
asked  for  the  taking  of  accounts  and  an  indemnity,  it  was  held 
that  in  view  of  the  complicated  transactions  the  Court  had  no 
jurisdiction  under  the  section  to  make  the  summary  order  but 
that  the  propes  course  was  by  suit  (m). 

The  petition  should  be  served  on  all  parties  interested, 
including  children  entitled  in  remainder  (71),  but  it  is  unnecessary 
to  have  a  guardian  ad  litem  appointed  of  infants  who  are  not 
respondents  to  the  petition  but  have  been  served  with  notice 
of  it  (0).     It  is  necessary  that  all  persons  entitled   in   posses- 

# 

sion  to  the  settled  property  should  concur  in  the  petition 
as  the  jurisdiction  given  is  a  summary  one,  and  should  be 
exercised  strictly  (p).  Under  a  similar  provision  in  the  Act 
32  and  33  Vict.  c.  71,  s.  117,  it  was  held  that  the  Court  would  as  a 
general  rule  order  the  trustees  removal  on  his  bankruptcy  whether 
he  holds  the  position  either  solely  or  jointly  with  others  if  it  is 
not  shown  that  he  has  since  become  possessed  of  means  (q). 

8. — Death  of  Insolvent. 

If  the  insolvent  die  after  sequestration  under  Part  III.  of  the  Act 
of  1890  or  adjudication  of  sequestration  under  Part  IV.,  the  seques- 
tration after  notice  has  been  given  to  such  persons  if  any  as  the 
Court  may  think  fit,  is  proceeded  in  as  if  such  insolvent  were 
living  (r)  By  s.  108  (1)  Act  of  1897,  it  is  further  provided  that 
if  a  debtor  by  or  against  whom  an  insolvency  petition  has  been 

■ 

(/)  S.  92,  Act  of  1890.  {q)  In  re  Adams'  Trust,  12  CD.,  p. 

(m)  In  re  Clarke's  Trusts,  5  V.L.R.  634.  It  was  also  stated  in  In  re  Martin 

(E.),  28.  Healey,  ante,  that  no  doubt  it  would  be 

(n\  la  re  Patrick  Healey,  6  V.L.R.  the  duty  of  the  Court  to  remove  a  bank- 

(E.),  240.  rupt  trustee  as  being  unfit. 

(0)  In  re  Martin  Healey,  7  V.L.R.  (r)  S.  130,  Act  of  1890— compare  32 

(E.),  1.  and  33  Vict.  c.  71,  s.  80  (9). 

(p)  Ibid. 

23 
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CHAP.  VI.    presented  die   the  proceedings  in  the  matter  unless  the  Court 
otherwise  orders  shall  be  continued  as  if  he  were  alive  (a). 

Where  the  debtor  died  two  days  after  presenting  his  petition 
it  was  held  that  the  proper  course  for  the  Court  to  pursue  in  the 
absence  of  any  arrangement  on  the  part  of  the  representatives  of 
the  deceased  debtor  was  to  make  the  order  and  allo;w  the  matter 
to  proceed  in  the  ordinary  way  (t).  In  the  case  of  a  compulsory 
sequestration,  where  the  debtor  dies  after  the  petition  has  been 
presented,  but  before  service  of  the  necessary  documents  on  him, 
all  further  proceedings  are  stayed  (u). 

(s)   Compare  Bankruptcy  Act  1883,  («)  Vide  in  re  Easy,  ex  parte  HiU, 

a.  108.  4  Morrell,  281 ;  19TJ.B.D.,  538. 

(0  In  re  Walker,  3  Morrell,  69. 


CHAPTER  VII. 


EXAMINATIONS. 


L— Practice  under  «.  134,  Act  of  1890. 
2.— Practice  under  s.  135,  Act  of  1890. 
&— Reduction  of  Evidence  to  Writing 

and  Shorthand-writers. 
4.— Nature  of  the  Examinations, 
h.— Power  to    order  Insolvent  to  File 

Accounts. 
<x— Committal  of  Insolvent  &  Witnesses. 


7. — Practice    in   Examinations  before 
Police  Magistrate. 

8. — Examination  in  cases  of  Liquida- 
tion by  Arrangement. 

9. — Examination  in  cases  of  Composi- 
tion. 
10.  —  Examinations    under    Deeds    of 
Arrangement. 


11. — Examinations  under  Companies  Act  1890. 


1. — Practice  under  s.  134,  Act  of  1890. 

Upon  the  application  in  writing  of  the  trustee  the  judge  may,  Examination 
within  three  months  after  sequestration  under  Part  3,  Act  of 
1890,  or  adjudication  of  sequestration,  cause  an  examination 
sitting  of  the  Court  to  be  holden,  at  which  the  insolvent  must 
attend,  having  no  lawful  impediment  at  such  time  made  known 
to  and  allowed  by  the  Court  (a),  and  further  the  trustee  may,  at 
any  time  before  the  granting  to  the  insolvent  of  an  absolute 
certificate  of  discharge,  and  must,  on  the  request  in  writing  of 
one-fourth  of  the  creditors  in  number  and  value  who  have 
proved,  or  when  thereunto  directed  by  the  Court  apply  to  the 
Court  to  appoint  a  day  and  hour  for  holding  an  examination 
sitting  of  the  Court,  under  s.  134,  Act  of  1890,  and  upon  such 
application  being  made  the  Court  must  by  an  order  appoint  the 
day  and  hour  of  such  examination  and  order  the  debtor  to  attend 
the  Court  upon  such  day  and  at  such  hour  (&). 

The  form  of  application  is  No.  45,  Appendix,  post,  and  the  form  Form  of 

j»__  »    %       r*  •     -ilt       a  n  t  application 

of  the  order  of  the  Court  is  No.  46,  Appendix,  post.  and  order. 


(a)  3.  134,  Act  of  1890. 


(6)  R.  191. 
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chap.  vii.  If  the  Court,  either  upon  application  or  without  any  applica- 
Direction  to  tion,  directs  the  trustee,  or  if  one-fourth  of  the  creditors  in 
number  or  value  who  have  proved  shall  in  writing  at  any  time 
before  the  granting  of  an  absolute  certificate  of  discharge,  request 
the  trustee  to  cause  an  examination  sitting  of  the  Court  to  be 
held,  the  trustee  must  comply  with  such  direction  or  request  (c). 

Notice  of  At   least   seven   days'   notice  of    the   intention   to  hold  the 

examination  to  ^ 

Ssoivent  and  by  examination  must  be  advertised  in  a  local  newspaper  by  the 
advertisement.    trustee  and  a  simiiar  notice  sent  to  the  creditors  (d).    R.  193 

also  provides  that  the  trustee  must,  seven  days  before  the  day 
appointed  for  the  examination,  serve  a  copy  of  the  order  on  the 
insolvent  and  advertise  in  a  local  paper  and  send  to  the  creditors 
notice  of  such  order  and  of  the  time  and  place  appointed  thereby ; 
and  s.  134,  Act  of  1890,  enacts  that  the  trustee  must  give  notice 
of  the  time  and  place  at  which  the  sitting  is  to  be  held  by  adver- 
tisement in  the  Government  Gazette  and  some  newspaper 
published  in  the  district  and  to  the  insolvent  in  the  prescribed 
manner. 

Form  of  notice.       The  form  of  notice  is  No.  47,  Appendix,  post. 

Examination  S.  Ill  (3),  Act   of   1897,  provides  that  the  trustee  and  any 

creditor  who  has  proved  his  claim  may,  without  any  notice  to  the 
insolvent,  examine  the  insolvent. 

Adjournment.        The  Court  may  adjourn  the  sitting  from  time  to  time  as  it  may 
think  tit  (e). 

siting:  of  The  notes  taken  of  a  debtor's  examination  must  be  read  over 

depositions. 

to  or  by  the  debtor  and  be  then  signed  by  him  at  the  foot  of  each 
page  (/),  and  on  his  refusal  to  sign,  not  having  any  lawful  objec- 
tion allowed  by  the  Court,  he  may  be  committed  to  prison  until 
he  submits  (g). 

Forms  of  notes.       The  f  orms  of  notes  are  Nos.  52  and  53,  Appendix,  post 

conduct  money.      As  to  conduct  money,  vide  p.  61,  ante. 

Failure  of  If  the  debtor  fail  to  attend  the  examination  at  the  time  and 

debtor  to  attend     ,  •     i     i  i  i        <•        i     i  i*  i-  .,i    ,* 

examination,      place  appointed  by  any  order  for  holding  or  proceeding  with  the 

(c)  S.  ill  (1),  Act  of  1897,  this  pro-  (e)  S.  134,  ante^ 

vision  also  applies  to  a.   135,  Act  of  (/)  R.  105. 

1890.  (g)  8.  135,  Act  of  1890. 

(rf)  Ibid  (2). 
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same,  and  no  good  cause  is  shown  by  him  for  such  failure,  it  is  chap.  vii. 
lawful  for  the  Court  upon  its  being  proved  to  its  satisfaction  that 
the  order  requiring  the  debtor  to  attend  the  examination  was 
duly  served  and  without  any  further  notice  to  commit  him  to 
prison  as  provided  by  s.  135,  Act  of  1800,  or  to  make  such  other 
order  as  the  Court  may  think  fit  (h).     S.  129,  Act  of  1890,  also 
provides  that  in  the  event  of  the  insolvent  not  attending  any 
examination  ordered  by  the  Court  without  good  cause  shown  the 
Court  may  by  warrant  cause  him  to  be  arrested,  and  the  same 
power  arises  if  it  is  shown  that  the  insolvent  is  about  to  go- 
abroad  or  to  quit  his  place  of  residence  with  a  view  of  avoiding 
examination  (i).     The  general  form  of  warrant  to  be  used  is  that  Form  of  warrant 
in  form  136,  Appendix,  post 

As  to  examination  on  commission  and  at  any  place,  vide  ante,  Examination  by 

commission  and 

at  p.  33.     A  form  of  order  is  given  in  No.  54,  Appendix,  post,  in  at  any  pi**- 
the  case  of  mental  or  physical  affliction  or  disability. 

2. — Practice  under  s.  135,  Act  of  1890. 

On  the  application  of  the  trustee,  the  Court  may  at  any  time  ^^J^JJ,01 
after  sequestration,  summon  before  it  the  insolvent  or  his  wife  or  other  i*5™0118- 
any  other  person  known  or  suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  belonging  to  the  insolvent,  or  supposed 
to  be  indebted  to  the  insolvent  or  any  person  whom  the  Court  may 
deem  capable  of  giving  information  respecting  the  insolvent  his 
trade  dealings  or  property ;  and  the  Court  may  require  any 
such  person  to  produce  any  documents  in  his  custody  or  power 
relating  to  the  insolvent,  his  dealings  or  property,  and  may 
examine  on  oath  by  word  of  mouth,  or  by  written  interro- 
gatories, any  such  person  concerning  the  insolvent,  his*  dealings 
or  property  (k).  The  summons  may  be  issued  whether  a  witness 
is  out  of  the  jurisdiction  or  not  (I),  and  if  s.  15  of  the  Act  of  1897 
applies,  the  summons  may  be  made  returnable  at  such  place  to 
be  named  therein  as  a  judge  may  determine  in  whatever  district 
such  place  may  be  (m). 

S.  Ill  (3),  Act  of  1897  provides  that  the  trustee  and  any  Examination 

N    '  *  »    without  notice. 

(*)  R.  192.  (0  In  re  Thoneman,  13  V.L.R.,  204. 

(»')  S.  129,  Act  of  1890.  (m)  Vide  p.  39. 

(*)  8.  135,  Act  of  1890. 
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Direction  for 
examination. 


CHAP.  vii.   creditor  who  has  proved  his  claim  may,  without  any  notice  to  the 
insolvent,  examine  the  insolvent. 

toorder' Court  ^s  to  Power  oi  the  Court  to  order  the  delivery  of  property 
property°or  admitted  in  an  examination  by  a  witness  as  belonging  to  the  in- 
adiu?tetediy  e    solvent,  and  the  payment  of  a  debt  likewise  admitted  as  due  to  the 

belonging*  or  due  . 

to  insolvent.  insolvent,  vide  ante  "Jurisdiction,"  at  pp.  12  and  13.  The  Court 
has  no  jurisdiction  to  make  an  order  for  the  delivery  of  goods  in 
the  possession  of  a  person  as  agent  for  another  (n). 

Form  of  request.  Every  application  to  the  Court  under  s.  135,  Act  of  1890,  mnst 
be  in  writing,  print  or  type- written,  and  it  must  state  shortly  the 
grounds  upon  which  the  application  is  made  (o). 

The  form  of  request  is  No.  48,  Appendix,  post 

If  the  Court,  either  upon  application  or  without  any  applica- 
tion, directs  the  trustee,  or  if  one-fourth  of  the  creditors  in 
number  or  value  who  have  proved,  in  writing  at  any  time  before 
the  granting  of  an  absolute  certificate  of  discharge  request 
the  trustee  to  summon  before  it  any  person  liable  to  be  summoned 
under  s.  135,  Act  of  1890,  the  trustee  must  comply  with  such 
direction  or  request  (p). 

At  least  seven  days'  notice  of  the  intention  to  hold  the  examina- 
tion must  be  advertised  in  a  local  newspaper  by  the  trustee  and 
such  notice  must  be  sent  to  the  creditors  (q). 

The  form  of  summons  is  No.  49,  post 

As  to  witnesses,  expenses,  conduct  money  and  costs,  vide  ante, 
at  p.  61. 

The  Court  has  no  jurisdiction  to  commit  a  witness  for  contempt 
in  refusing  to  produce  documents  who  has  been  subpoenaed  under 
s.  30,  Act  of  1890,  but  not  summoned  under  s.  135,  Act  of  1890, 
as  a  subpoena  cannot  be  issued  by  the  Court  in  non-contentious 
matters,  but  only  in  motions,  petitions  or  summonses  (r). 

S.  135  contemplates  the  signing  of  the  depositions  by  witnesses 
and  confers  power  on  the  Court  to  commit  in  case  of  refusal,  and 
r.  195  also  provides  that  the  notes  taken  of  a  debtor's  examina- 


Notice  of 
examination. 


Forms  of 
summons. 

Witnesses' 
expenses, 
conduct  money 
and  costs. 

Production  of 
documents. 


Signing  of 
Depositions. 


(n)  In  re  Davis,  ex  parte  Goodman, 
5  Manson,  329. 
(o)  R.  93. 
(p)  S.  Ill  (1),  Act  of  1897  ;  r.  194. 


(?)  S.  Ill  (2),  Act  of  1897. 
(r)  In  re  Ellison,   19  V.L.R.,  548; 
$ed  vide  r.  73. 
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tion  must  be  read  over  to  or  by  the  debtor  and  be  then  signed  by   chap,  til 
him  at  the  foot  of  each  page  (a).     The  forms  of  notes  are  Nos.  Formaof  notea 
52  and  53,  Appendix,  post.    In  the  case  of  refusal  without  lawful 
objection  allowed  by  the  Court,  the  Court  may  commit  the  witness 
to  prison  to  remain  there  without  bail,  until  such  witness  submits 
to  sign  (t). 

If  any  person  refuses  to  come  before  the  Court  at  the  time  £?52!52$on 
appointed  or  to  produce  documents  after  being  tendered  a  reason- 
able sum  and  having  no  lawful  impediment  made  known  to  the 
Court  at  the  time  of  its  sitting  and  allowed  by  it  the  Court  may 
by  warrant  cause  such  person  to  be  apprehended  and  brought  up 
for  examination  (u)    The  form  of  warrant  is  No.  140,  Appendix, 
post.     The  warrant  may  issue  though  the  insolvent  is  out  of  the  SSm out©?* 
jurisdiction  of  the  Court  (v)y  and  though  the  summons  was  not  Juri8diotion- 
personally  served  but  was  served  by  substituted  service  under  the 
provisions  of  r.  101,  Act  of  1890,  the  Court,  it  was  held,  could 
issue  a  warrant  for  the  arrest  of  the  witness  under  s.  135  (w). 

The  examination  of  any  witness  may  be  adjourned  from  time  f^SSon*  °' 
to  time  as  often  as  it  may  seem  fit  to  the  Court,  and  the  Court 
has  and  may  exercise  at  any  adjournment  of  any  such  summons 
all  the  powers  given  on  an  examination  (x). 

As  to  examination  on  commission,  and  at  any  place,  vide  ante, SaSSlSnand 
at  p.  33.     A  form  is  given,  No.  54,  Appendix,  post,  in  the  case  of  at  any  place' 
mental  and  physical  affliction  or  disability. 

3. — Reduction  of  Evidence  to  Writing  and  Shorthand 

Writers. 

On  any  examination  under  Part  VII.  of  the  Act  of  1890,  the 
Court  -may  permit  or  direct  the  chief  clerk  or  such  other  person 
as  the  Court  may  approve  to  reduce  the  evidence  of  the  insolvent 
or  person  examined  to  writing  (y)\  and  if  the  Court  in  any 
case  and  at  any  stage  in  the  proceedings  is  of  opinion  that  it 

(«)  R.  195.  (w)  In  re  Olew,   17  A.L.T.,  56 ;  1 

(0  S.  135,  Act  of  1890.  A.L.R.,  48.    Vide  also  In  re  Franklyn, 

(v)  8.  135.     Vide  also  In  re  Batson,  "  Argus,"  10th  April,  1886. 

ex  parte  Hastie,  1  ManaoD,  45.  (*)  S.  135,  ante, 

(v)   In  re  Thoneman,    13    V.L.R.,  (y)  S.  136,  Act  of  1890. 
204. 
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CHAP.  tii.  would  be  desirable  that  a  person  other  than  the  person  before 
whom  the  examination  is  taken  should  be  appointed  to  take 
down  the  evidence  of  the  debtor,  or  of  any  witness  or  witnesses 
examined  in  any  matter  or  in  any  proceeding  heard  by  or  taken 
before  it  in  shorthand  or  otherwise,  it  is  competent  for  the  Court 
to  make  such  appointment,  and  every  person  so  appointed  is 
entitled  to  be  paid  the  fees  prescribed  by  the  Governor-in-Council 
under  s.  12  of  the  Evidence  Act  1890  (No.  2),  to  be  payable  to  a 
shorthand  writer,  licensed  under  the  provisions  of  the  said  Act, 
and  such  fees  must  be  paid  in  the  first  instance  by  the  party  at 
whose  instance  any  appointment  was  made,  or  out  of  the  estate 
as  may  be  directed  by  the  Court,  provided  that  upon  the  making 
of  any  order  such  fees  may  be  directed  to  be  paid  by  any  party 
to  the  proceedings  (0).  Where  the  assignee  or  trustee  as  the  case 
may  be  applies  for  the  appointment  of  a  person  to  take  down  in 
shorthand  the  evidence  of  a  debtor  at  an  examination  sitting  held 
under  s.  134,  Act  of  1890,  or  of  the  debtor  or  his  wife  or  any 
other  person  examined  under  s.  135  of  the  said  Act,  he  must 
nominate  a  person  for  the  purpose,  and  the  person  so  nominated 
is  appointed  unless  the  Court  or  judge  otherwise  orders  (a). 

fp'ointment  of       ^e   f°rm   °£  appointment   of    shorthand-writer  is    No.  50, 

writenjnd         Appendix,  post     The  form  of  declaration  of  shorthand-writer  is 

notei™1™'  an   No.  51,  Appendix,  post    The  form  of  notes  of  debtor  or  witness 

where  a  shorthand- writer  is  appointed  is  No.  52,  Appendix,  pod, 

and  where  he  is  not  appointed  the  form  is  No.  53,  Appendix,  past 

Dutj  of  chief         it  i8  the  duty  of  the  chief  clerk  to  peruse  all  evidence  taken 

evidence.  UpQn  examinations  under  Part  VII.,  Act  of  1890,  and  to  report  to 

the  Attorney-General  at  least  once  in  every  month  whether  such 

evidence  in  any  case  shows  or  tends  to  show  that  an  offence 

against  the  insolvency  law  has  been  committed  by  any  person  (6). 

deSlitionswid       -^e  depositions  are  "  proceedings  "  (c)  and  may  be  inspected  by 
copies  of  same.    any  person  on  payment  of  the  prescribed  fee  (d),  but  the  Court 

has  a  discretion  whether  to  give  a  copy  of  the  shorthand  notes  of 

the  deposition  of  a  witness  to  him  or  not  (e). 

(z)  R.  79.  2  Q.B.,  135. 
(a)  R.  80.  (d)  Ibid,  and  s.  126,  Act  of  1897. 

(6)  S.  114,  Act  of  J  897.  (e)  Ex  parte  Pratt,  re  Hayma*,  21 

(c)  In  re  and  ex  parte  Beall,  (1894)  CD.,  439. 
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4. — Nature  of  the  Examinations. 


CHAP.  TO. 


The  insolvent  must  under  s.  134,  Act  of  1890,  submit  to  be 
examined  on  oath  by  the  trustee  or  any  creditor  as  to  (1)  his 
trade  dealings  and  estate ;  (2)  upon  any  matter  which  may  tend 
to  disclose  any  secret  alienation,  transfer,  surrender,  delivery,  or 
concealment  of  his  estate  or  effects.  He  must  also  under  s.  128 
submit  to  such  examination  in  respect  of  his  property  or  his  cred- 
itors as  may  be  reasonably  required  by  the  trustee,  or  as  therein  set 
out  The  trustee  (g)  and  any  creditor  who  has  proved  hi3  claim 
may,  without  any  notice  to  the  insolvent,  examine  him  (h).  The 
trustee  in  any  examination  by  him  has  the  sole  power  to  choose 
counsel  (i).  The  examination  is  almost  always  adverse  to  the  ** to  inaolvent- 
insolvent,  and  what  is  wanted  by  it  is  a"discovery  of  the  dealings 
of  the  debtor  for  the  advantage  of  the  creditors  and  to  enable 
the  trustee  to  perform  properly  his  duties  on  their  behalf,  and  it 
is  not  to  be  limited  by  the  rules  of  evidence  acted  upon  else- 
where, but  any  evidence  which  in  the  words  of  the  section  informs 
the  Court  respecting  the  trade  dealings  or  estate  must  be  given 
unless  substantial  injustice  is  thereby  inflicted  on  the  witnesses 
who  are  required  to  give  it  (k). 

The  insolvent  cannot  avail  himself  of  the  privilege  to  which 
other  witnesses  are  entitled  of  claiming  protection  from  answer- 
ing questions  on  the  ground  that  he  might  expose  himself  to 
criminal  proceedings,  as  it  is  his  duty  as  a  personal  obligation  to 
discover  the  whole  of  his  estate  and  effects  to  his  creditors  (I),  and 
no  question  put  to  him  is  deemed  unlawful  by  reason  only  that  the 
answer  thereto  may  expose  him  to  punishment  under  the  Act  (m). 
The  objects  of  an  examination  include  the  fullest  disclosure  of 
the  insolvent's  dealings,  and  the  corrupt  influencing  of  the  witness 
to  disregard  his  duty  as  a  witness  and  as  an  insolvent  and  to 
endeavour  to  conceal  what  it  is  his  primary  duty  to  disclose  is  a 
contempt  of  Court  and  punishable  as  such  (?i). 


ig)  As  to  the  application  for  an 
examination  by  the  trustee  and  prac- 
tice thereon,  vide  ante,  at  pp.  355, 357. 

(A)  S.  Ill,  Act  of  1897. 

(i)  In  re  Mackay,  3  A.J.R.,  10. 

(i)  In  re  M'Kay  and  Bell,  3  A.  J.B., 
88. 

(/)  Vide  Ex  parte  Schqfield,  in  re 
Firth,  6  Ch.  D.,  230,  per  James,  L.  J., 
233;  Reg.  v.  M'Cooey,  5  V.L.R.  (L), 


38. 

(rn)  S.  137,  Act  of  1890. 

(n)  In  re  Hooley,  Rucker's  case,  5 
Manson,  at  p.  334.  It  appears  to  have 
been  queried  in  this  case  whether  it 
would  be  a  contempt  if  the  offer  of 
money  were  only  made  to  induce  the 
insolvent  to  abstain  from,  knowingly 
making  false  charges. 


362 


NATURE   OF   THE    EXAMINATIONS. 


CHAP.  vii.  Under  s.  135,  Act  of  1890,  the  insolvent,  his  wife  or  any  other 
person  known  or  suspected  to  have  in  his  possession  any  of  the 
estate  or  effects  belonging  to  the  insolvent,  or  supposed  to  be  in- 
debted to  the  insolvent,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  respecting  the  insolvent,  his  trade 
dealings  or  property,  may  be  examined. 

The  examination  may  be  either  viva  voce  or  by  written  inter- 
rogatories  (o),  and  it  should  be  "  full,  fair  and  searching,  and  not 
"  rambling  or  irrelevent "  respecting  the  insolvent,  his  dealings 
or  property  (p).  The  proceeding  is  inquisitorial,  and  the  Court 
may  get  anybody  before  it  whom  it  thinks  capable  of  giving  in- 
formation, and  may  elicit  from  him  without  regard  to  the  ordinary 
rules  of  evidence  facts  which  may  afterwards  be  used  against  him 
or  any  other  person  in  connection  with  insolvent's  estate  (9),  and 
an  examination  is  also  regarded  as  a  means  of  collecting  evidence 
for  the  purpose  of  having  it  placed  before  the  Court  when  it  has 
to  consider  the  discharge  of  the  insolvent  (r).  It  is  in  one  sense 
a  judicial  proceeding,  because  it  is  a  step  in  a  judicial  proceeding, 
but  is  is  not  a  judicial  inquiry  for  the  purpose  of  arriving  at  a 
decision  (s).  The  witness  must  answer  any  lawful  question  touch- 
ing the  matters  indicated  (t). 

priviie&e.  A  witness  other  than   the  insolvent  is  privileged  to  claim 

protection  from  answering  questions  as  to  the  dealings  or 
estate  of  the  insolvent  on  the  ground  that  the  answers  would 
tend  to  criminate  him  (it),  but  the  Court  must  be  satisfied  from 
the  circumstances  of  the  case  and  the  nature  of  the  evidence  which 
the  witness  is  called  upon  to  give  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being  compelled  to  answer, 
and  when  it  is  once  made  to  appear  that  the  witness  is  in  danger 
great  latitude  should  be  allowed  him  in  judging  for  himself  of  the 
effect  of  any  particular  question  (v).  The  judge  is  bound  to  insist 
upon  the  witness  answering  unless  he  is  satisfied  that  the  answer 
will  tend  to  place  him  in  peril  (w). 


(0)  S.  135,  Act  of  1890. 

{p)  Vide  Ex  parte  Legge,  22  L.J., 
Q.B.,  345;  8.  135,  ante. 

{q)  In  re  Sinclair,  ex  parte  Watxon, 
15  V.L.R.,  at  741.  Vide  also  Re  Gold- 
smith, 5  V.L.R.  (I.),  at  p.  21. 

(r)  In  re  and  ex  parte  Beall,  1  Man- 
son,  at  p.  204. 

(*)  Ibui. 

(0  S.  135,  ante. 


(tt)  Ex  parte  SchoJUld,  in  re  Firth, 
6  CD.,  230. 

(v)  Ex  parte  and  in  re  Reynold*,  20 
Ch.  D.,  294;  Vide  the  Evidence  Act 
1890,  8.  56;  Smtih  v.  Potcell,  10 
V.L.R.  (L.),  79 ;  Roper  v.  William, 
6  A.L.T.,  65 ;  and  Lamb  v.  Mwuter, 
10Q.B.D.,110. 

(to)  In  re  Reynolds,  ante. 
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If  a  witness  objects  to  answer  questions  put  to  him  he  cannot  chap.  vii. 
be  made  a  respondent  to  an  appeal  against  a  decision  refusing  to  where  witness 
order  the  witness  to  answer  such  questions  (*).  USE* 

Although  the  answers  of  a  witness  must  in  the  end  be  accepted  witness  maybe 

°  #  cross-examined. 

in  so  far  that  witnesses  cannot  be  called  to  contradict  him,  yet  the 
Court  is  not  bound  at  once  to  accept  the  first  answer  as  con- 
clusive, but  the  witness  may  be  cross? examined  to  see  whether  he 
will  stand  by  his  answer  (y). 

It  is  no  answer  to  excuse  being  examined  for  the  witness  to  Examination 

when  action 

say  that  an  action  is  pending  by  the  trustee  against  him,  but  the  P«ndlng  against 

Wl  wit  (TS9C9  • 

questions  must  be  put  bond  fide  for  the  benefit  of  creditors  and 
not  for  any  indirect  purpose  (z).  It  would  of  course  be  other- 
wise if  the  person  in  whose  interest  the  examination  is  being 
held  had  an  action  pending  against  the  witness  and  sought  to 
elicit  information  by  an  examination  for  his  personal  benefit  (a), 
and  the  trustee  should  therefore  not  allow  himself  to  be  made  use 
of  by  a  creditor  for  the  purpose  of  obtaining  under  cover  of  the 
examination  evidence  which  might  be  available  against  the 
witness  in  an  action  by  such  creditor  (6).  Though  where  there  is 
an  action  pending  against  the  witness  by  the  trustee  the  latter  is 
entitled  to  reasonable  information,  the  Court  will  not  as  a  general 
rule  allow  its  powers  for  the  examination  of  a  witness  to  be 
treated  as  a  mere  step  in  an  action  between  the  trustee  and  the 
witness,  and  the  fact  that  such  an  action  is  pending  does 
not  of  itself  justify  the  trustee  in  at  once  resorting  to  an 
examination  (e). 

If  the  insolvent  gives  evidence  against  himself  he  can  explain  Explanation  ot 

evidence 

his  evidence  at  the  termination  of  his  examination  or  he  may  ask 
for  the  opportunity  of  explaining  it  in  a  further  examination  (d), 
and  the  practice  of  the  Court  has  been  to  permit  any  witness 
examined  to  make  explanations  and  allow  his  counsel  to  ask  such 
questions  as  will  throw  further  light  on  the  matter,  correct 
mistakes,  or  remove  any  misapprehension  that  may  have  occurred. 
In  the  event  of  the  insolvent  wishing  to  explain  his  former  state- 
la;)  In  re  Scharrer,  ex  parte  Tilly,  5  Morrell,  at  p.  171. 
Morrell,  79.  {a)  Vide  ibid. 

iy)  In  re  Scharrer,  ex  parte  Titty,  5  (b)  In  re  Desportes,  10  Morrell,  40. 

Morrell,   79  and  81 ;   explaining   Ex  (c)  Vide  In  re  Franks,  ex  parte  The 

parte  Booke,  in  re  Purvis,  56  L.T.,        Official  Receiver,  9  Morrell,  90. 
579.  (d)  Vide  In  re  Goldsmith,  5  V.L.R. 

{z)  In  re  Easton,  ex  parte  Davies,  8        (I.),  at  pp.  21  and  22. 
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Admissibility  of 
depositions  as 
evidence. 


Against  third 
persons. 


CHAP.  vii.   ments  if  he  does   not  sufficiently   recollect  them   his   memory 
should  be  refreshed  by  their  being  repeated  to  him  (e). 

The  Acts  afford  the  insolvent  no  protection  from  the  conse- 
quences of  his  answers,  and  his  depositions  are  admissible  as 
evidence  against  him  upon  a  trial  for  an  offence  under  the 
Acts  (/),  but  his  answers  are  not  admissible  in  evidence  in  pro- 
ceedings in  the  same  bankruptcy  by  the  trustee  against  parties 
other  than  the  bankrupt  (g).  As  to  the  admissibility  of  the 
depositions  against  third  persons,  the  authority  last  referred  to 
has  been  distinguished  in  a  case  where  property  in  the  possession 
of  the  official  assignee  was  claimed  by  a  third  party  who  had 
notice  of  the  examination  of  the  witnesses  and  was  served  with 
notice  of  the  assignee's  intention  to  use  the  depositions  upon  the 
hearing  of  the  claim  (h).  The  depositions  should  be  complete, 
that  is  signed  and  subscribed  (i). 

The  depositions  of  the  insolvent  are  also  necessarily  admissible 
in  a  certificate  application,  as  the  judge  is  obliged  to  read  them 
whether  the  same  is  opposed  or  not  (k).  A  deposition  of  a 
witness  taken  for  one  purpose  may  be  used  against  him  as  an 
admission  in  any  other  proceeding  in  the  matter  of  the  same 
bankruptcy  (Z),  and  the  depositions  of  a  witness  are  admissible 
in  evidence  in  an  action  against  him  (m).  The  whole  of  the 
the  depositions  must  be  put  in,  and  as  such  are  regarded  as 
evidence  (n). 

As  to  suggested  answers  it  is  necessary  to  see  carefully  whether 
the  language  used  in  answer  to  the  questions  is  suggested  by 
counsel,  and  merely  re-echoed  by  the  witness  or  whether  it  is  the 
language  of  the  witness  in  order  to  express  his  own  idea  for 
where  the  language  of  the  answer  has  been  put  in  the  mouth  of 
the  witness  by  reason  of  the  form  in  which  the  question  is  put 
to  him  the  value  of  what  is  got  out  of  him  in  such  answers  is 
always  lessened  (o).  Vide  also  as  to  the  admissibility  of  deposi- 
tions, Chapter  XL,  post. 


As  to  suggested 
answers. 


(«)  Vide  Ex  parte  Legge,  22  L.J. 
Q.B.    345. 

'(/)  Beg.  v.  ATCooey,  5  V.L.R.  (L.), 
38. 

\g)  In  re  Brunner,  19  Q.B.D.,  572. 

[h)  In  re  Gavaccm,  (1894)  1  Ir.  R., 
183,  Bank. 

(i)  Vide  Reg.  v.  Kean,  20  L.T.,  498. 

(ifc)  S.  138,  Act  of  1890,  and  In  re  Gold- 


smith, 5  V.L.K.  (L),  18. 

(I)  Ex  parte  Hall,  in  re  Cooper,  19 
Ch.  D.,  680. 

(m)  Davey  v.  Bailey,  10  V.L.R.  (E.), 
240. 

(n)   Vide  ibid. 

(o)  In  re  TilleU,  ex  parte  Harper,  7 
Morrell,  at  p.  291. 
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On  an  application  being  made  under  s.  19,  32  &  33  Viet  c.  chap.  vii. 


71,  on  which  &  128  of  the  Act  is  based,  for  the  examination  of  personal 

•  tj-i,,  .     .  ..  -i.  i       •  i_  »  t      i  examination  of 

the  debtor  to  answer  certain  enquiries,  and  to  submit  to  a  medical  insolvent. 
examination  for  life  assurance,  it  was  held  that  the  provisions  of 
the  section  apply  to  an  examination  of  the  debtor  in  respect  of 
property,  and  that  the  Court  could  not  under  the  section  make  an 
order  for  the  personal  examination  of  the  debtor  as  to  his  state'of 
health  with  a  view  to  assurance  (p). 

Under  s.  27  of  the  Bankmptcy  Act  1883  (compare  s.  135,  Act  RiKht  of  debtor 

...  to  attend 

of  1890)  a  debtor  is  not  entitled  to  attend  an  examination  by  the  examination  of 

'  "  other  witnesses. 

Court  of  witnesses  as  to  the  debtor's  dealings  in  property  (q). 
If  a  witness  required  to  produce  documents  refuses  to  produce  Production  of 

documents. 

them,  having  no  lawful  impediment  made  known  to  the  Court  at 
the  time  of  its  sitting  and  aBowed  by  it,  the  Court  may  by 
warrant  cause  such  person  to  be  apprehended  as  in  the  case  of  a 
person  refusing  to  come  before  the  Court  at  the  time  appointed  (r). 
The  powers  of  the  Court  to  compel  discovery  touching  the  estate 
and  trade  of  an  insolvent  are  peculiar  and  exceptional,  and  the 
production  of  documents  may  be  enforced  on  examination  which 
possibly  could  not  be  demanded  in  another  jurisdiction  («),  and  a 
person  such  as  a  solicitor  having  a  lien  cannot  refuse  to  produce 
documents  at  the  instance  of  the  assignee  for  the  purpose  of 
evidence  as  to  the  insolvent's  affairs  on  an  examination  (t).  When 
the  trustee  is  a  party  to  legal  proceedings  in  consequence  of  the 
disability  of  the  debtor,  he  has  no  greater  right  than  the  person 
in  whose  place  he  stands,  and  therefore  the  lien  which  would 
operate  against  the  debtor  if  he  sought  for  the  production,  holds 
equally  against  the  trustee.  In  an  examination  it  is  otherwise, 
because  the  trustee  does  not  appear  in  such  a  capacity,  but  as 
the  agent  for  the  creditors  to  make  inquiries  for  them  as  to  the 
mode  in  which  the  estate  has  been  dealt  with.  The  result  of  the 
authorities  is  that  where  the  party  requiring  production  is  the 
person  against  whom  the  lien  is  claimed  the  solicitor  may  insist 
on  his  right  and  keep   back  the  documents  until  the  lien   is 

ip)  In  re  Garnett,  ex  parte  Official  («)  M*Kayv.  2?e#,  3  A.J.R.,  98;  and 

Receiver,  2  Morrell,  286.  vide  In  re  Sinclair,  ex  parte    Wataonr 

(q)  In  re  and  ex  parte  Beall,  1  Man-  15  V.L.R.,  at  p.  741. 

■on,  203 ;  (1894)  2  Q.B.,  135.  (0  McKay  v.  Bell%  ante. 

ir)  S.  135.  Act  of  1890. 
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CHAP.  vii.   satisfied,  but  if  it  is  a  third  party  who  calls  for  them  the  lien 
does  not  avail  as  a  ground  for  withholding  them  (w). 

5. — Power  to  Order  Insolvent  to  File  Accounts. 

The  insolvent  must  (vide  s.  128,  Act  of  1890)  do  all  such  acts  and 
things  in  relation  to  his  property  and  the  distribution  of  the  pro- 
ceeds amongst  his  creditors  as  may  be  reasonably  required  by  the 
trustee  or  may  be  prescribed  by  rules  of  Court,  or  be  directed  by 
the  Court  by  any  special  order  or  orders  made  in  reference  to 
any  particular  insolvency  or  made  on  the  occasion  of  any  special 
application  by  the  trustee  or  any  creditor.  S.  128  is  adapted 
from  s.  19  of  32  &  33  Vict.  c.  71,  and  it  was  held  such  gives  the 
Court  power  to  order  the  bankrupt  to  file  a  cash  account  of  his 
receipts  and  payments  for  a  specified  period  before  his  bankruptcy. 
Jessell,  M.R.,  in  quoting  the  words  above,  observed : — "  The  words 
" '  in  relation  to  his  property '  are  very  large,  and  they  mean  any- 
"  thing  in  the  shape  of  an  account  or  statement  or  anything  else 
"  which  the  Court  may  reasonably  require  "  (v). 


Discretion  of 
Court. 


The  Court,  however,  has  a  discretion  in  the  matter,  and  such  an 
order  ought  not  to  be  made  as  a  matter  of  course  but  only  under 
inability  to  me  special  circumstances  (v).  It  is  no  argument  against  an  order 
to  file  accounts  that  it  will  cost  money  to  obey  it  The  Act 
compels  a  bankrupt  to  do  a  great  many  things  which  cost  money, 
and  the  Legislature  when  it  made  such  provisions  knew  perfectly 
well  that  somehow  or  other  bankrupts  do  find  money  for  all  these 
things,  though  no  doubt  it  is  true  theoretically  a  bankrupt  ought 
to  have  no  money  (w).  It  may  happen  that  an  insolvent  is  unable 
to  comply  with  the  order,  as  where  he  was  ordered  to  file  accounts 
of  a  business  which  he  swore  on  examination  was  not  his,  but  was 
disbelieved.  On  appealing  from  such  order,  the  appeal  was  dis- 
allowed, and  it  was  held  that  if  an  application  were  made  to  the 
Court  to  commit  for  disobedience  to  the  order  it  would  be  open  to 
him  on  such  to  prove  that  the  business  was  not  his  (x)> 

The  accounts  must  necessarily  be  verified. 


(u)  McKay  v.  Bell,  ante;  and  vide. 
In  re  Toleman,  ex  parte  Bramble,  13 
CD.,  885. 

{v)  Ex  parte  and  in  re  Afoir,  21  CD., 


pp.  61  and  66. 

(w)  Vide  ibid,  at  p.  65. 

(x)  In  re  and  ex  parte    Cronmirt, 
(1894)  2  Q.B.,  246. 
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The  Court  has  no  jurisdiction  to  order  a  witness  other  than   chap.  yii. 
the  insolvent  to  furnish  accounts  in  writing  (y).  a*  to  other 

witnesses. 

6. — Committal  of  Insolvent  and  Witnesses. 


If  the  insolvent  wilfully  fail  to  submit  to  such  examination  in  committal  of 

witnesses. 

respect  of  his  property  or  his  creditors  as  may  be  reasonably 
required  by  the  trustee,  or  may  be  prescribed  by  the  rules,  or 
ordered  by  the  Court,  he  is  in  addition  to  any  other  punishment 
to  which  he  may  be  subject  guilty  of  a  contempt  of  Court,  and 
may  be  punished  accordingly  (.) ;  and  further,  if  an  insolvent  at 
the  examination  sitting  or  any  adjournment  thereof,  or  if  the  in- 
solvent, his  wife  or  any  other  person  at  any  examination  upon  any 
summons  under  s.  135,  Act  of  1890,  or  any  adjournment  thereof, 
being  thereunto  required  refuse  to  lodge  a  true  inventory  of  his 
estate  and  effects,  or  to  surrender  the  books,  papers,  writings, 
documents,  bills  or  vouchers  relating  to  his  estate,  or  at  such 
sitting  or  upon  such  summons  refuse  to  be  sworn,  or  refuse 
to  answer  any  lawful  question  touching  any  of  the  matters  re- 
ferred to  in  the  section,  or  refuse  to  sign  or  subscribe  the 
examination  (i.e.  depositions)  not  having  any  lawful  objection 
allowed  by  the  Court,  the  Court  may  commit  the  witness  to  such 
prison  as  it  shall  think-  fit  without  bail  until  the  witness  sub- 
mits (a).  The  Court  may  commit  the  insolvent  or  any  other 
person  to  prison  for  any  term  not  exceeding  one  month,  for 
prevarication  or  evasion  while  under  examination  (6). 

The  form  of  application  for  committal  is  No.  131,  Appendix,  Forai8  M  to 
post ;  affidavit  in  support  of  application  for  committal  under  &. con,m 
128,  Act  of  1890,  is  form  No.  132 ;  the  notice  of  application  is  form 
No.  133,  and  order  for  committal  No.  134,  Appendix,  post  For 
the  form  of  warrant,  vide  Nos.  136,  139  and  141,  Appendix,  post ; 
where  the  person  is  committed  for  refusing  to  answer  any  question 
every  such  question  must  be  set  out  in  the  warrant  (c). 

When  any  person  has  been  committed  under  such  part  of  the 
Act  (d)  for  refusal  to  answer,  or  for  prevarication  or  evasion,  he 
may  make  application  to  the  Supreme  Court  or  a  judge  of  that 

(y)  Ex  parte  and  in  re  Reynolds,  21  (a)  S.  135,  ibid. 

CD.,  601 ;  and  vide  In  $e  Sinclair,  ex  (b)  Ibid, 

parte  Watson,  15  V.L.R.,  at  p.  742.  (c)  S.  137,  ibid. 

(z)  8.  128,  Act  of  1890.  (d)  Part  VII 
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chap.  vii.   Court  to  be  discharged  from  such  commitment,  and  if  there  does 

Application  to    not  appear  any  insufficiency  or  informality  in  the  form  of  the 

warrant,  the  Court  or  judge  may  and  is  required  to  re-commit 

such  person  to  the  same  prison  to  remain  there  until  he  conform 

unless  it  appear  that  the  person  committed  has  fully  answered 

all  lawful  questions  put  to  him  on  his  examination,  or  if  such 

person  was  committed  for  refusing  to  be  sworn  or  for  not  signing 

his  examination,  unless  it  appear  that  he  had  sufficient  reason  for 

Examination      ^e  same  (&)•     The  whole  examination  of  such  party,  whereof  any 

Considered  as  a    such  question  was  a  part,  may  be  considered  by  the  Court  or 

judge,  and  if  it  appears  from  the  whole  examination  that  the 

answer  or  answers  of  the  party  committed  is  or  are  satisfactory, 

the  party  so  committed  may  be  discharged  (/).     The  depositions 

are  treated  as  the  proper  evidence  in  such  an  application,  and 

affidavits  as  to  questions  put  cannot  be  received  (g). 


whole. 


7. — Practice  in  Examination  before  Police  Magistrate. 

Any  police  magistrate  at  the  city,  town  or  place  where  the 
proceedings  in  any  estate  are  conducted,  if  he  is  satisfied  on  the 
written  application  of  the  assignee  or  trustee  that  it  is  necessary 
or  expedient  in  order  to  prevent  unnecessary  expense  or  delay,  or 
for  any  other  reasonable  cause  so  to  do,  has  and  may  exercise 
all  the  powers  which  the  Court  had  under  ss.  134, 135,  136  and 
137,  Act  of  1890,  before  the  commencement  of  the  Act  of  1897  (A). 
It  will  be  noticed  that  as  the  powers  of  the  police  magistrate 
are  restricted  to  those  the  Court  had  under  the  said  ss.  134, 
135,  136  and  137,  before  the  commencement  of  the  Act  of  1897, 
examinations  under  deeds  of  arrangement,  Part  VI.  of  the  latter 
Act,  and  in  compositions,  Part  V.  of  the  same  Act,  cannot  be  held 
before  him.  The  advertisement  and  other  notification  of,  and 
the  mode  of  conducting  any  examination  before  a  police  magis- 
trate must  be  as  nearly  as  practicable  the  same  as  if  such 
examination  took  place  before  the  Court.  Any  order  made  by 
a  poliee  magistrate  under  the  powers  conferred  by  the  section 
is  subject  to  appeal  therefrom  as  if  such  order  were  made  by  the 
Court,  and  all  the  provisions  of  the  Insolvency  Acts  relative  to 

(e)  S.  137,  ante.  L.J.  Q.B.,  238. 

(/)  Ibid,  vide  Ex  parte    Lord,   16  (g)  Ex  parte  (/Hart,  1  V.L.T.,  227. 

M.  &   W.,  462,  and  In  re  Ward,   15  (h)  S.  112  (1),  Act  of  1897. 
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appeal  are  applicable  thereto.     The  police  magistrate  must  sign  CHAP.  vii. 
all  evidence  given  before  him  and  forthwith  transmit  the  same,  signing  of 
together  with  any   documents   or  other   exhibits  produced   in 
evidence  before  him,  to  the  Court  (i). 

As  to  the  power  of  the  Court  in  reference  to  such  examination,  £^e  r8£ei?oart 

•j  o/vrv  a  examinations. 

viae  p.  200,  ante, 

8.— Examination  in  Cases  of  Liquidation  by  Arrangement. 

S.  135,  Act  of  1890,  contains  the  words  "  or  the  commencement 
"of  the  liquidation,"  and  having  regard  to  this  and  s  .153  (vn.) 
of  that  Act  there  is  apparently  power  given  to  the  Court  to 
examine  the  liquidating  debtor  and  other  persons  under  s.  135, 
referred  to. 

9. — Examination  in  Cases  of  Composition. 

After  the  presentation  to  the  chief  clerk  of  any  extraordinary 
resolution  the  Court  has  the  same  powers,  authority  and  juris- 
diction to  examine  or  direct  the  examination  of  any  person 
whomsoever  as  it  has  in  case  of  insolvency  (k). 

10. — Examination  under  Deeds  of  Arrangement. 

The  provisions  of  the  Insolvency  Acts  as  to  the  payment  of 
certain  claims  as  preferential,  and  as  to  the  proof  of  debts,  and  as 
to  the  respective  rights  of  secured  and  unsecured  creditors,  and 
as  to  the  examination  of  the  debtor  or  any  other  person,  apply 
to  every  deed  of  arrangement  duly  registered  (I). 

11. — Examination  under  the  Companies  Act  1890. 

The  examinations  under  the  Insolvency  Acts  are  concerned  JSJ^^'Jl" 
only  with  the  dealings,  estate  or  effects  of  persons,  and  when  it  ifl80lvenc>- 
is  necessary  to  hold  similar  investigations  as  to  companies  recourse 
is  had  to  the  powers  conferred  upon  the  Supreme  Court  by  the 
Companies  Act  1890,  s.  109,  the  object  of  which  is  to  assimilate 
the  practice  in  winding  up  to  the  practice  in  insolvency  (m). 
The  judges  of  the  Court  of  Insolvency,  County  Court  and  Court 
of  Mines  are  commissioners  for  the  purpose  of  taking  evidence  (n), 

(i)  Ibid.  (m)  In  re  Gold  Company,  12  CD., 

(£)  S.  73  (11),  Act  of  1897.  at  p.  85. 

(/)  S.  79,  Act  of  1897.  (n)  Companies  Act  1890,  s.  113. 

24 
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chap.  vii.  and  any  officer  of  the  company  or  any  person  known  or  suspected 
to  have  in  his  possession  any  of  the  estate  or  effects  of  the  com- 
pany, or  supposed  to  be  indebted  to  the  company,  or  any  person 
whom  the  Supreme  Court  may  deem  capable  of  giving  informa- 
tion concerning  the  trade  dealings,  estate  or  effects  of  the  com- 
pany, may  be  dealt  with  in  very  much  the  same  manner  as 
witnesses  under  the  135th  section  of  the  Act  of  1890. 


Judge's 

discretion  as  to 
the  examination. 


Appeal  from 
order. 


Application  is 
ex  parte. 


Powers  of 
commissioners. 


The  section  gives  the  judge  directing  the  examination  discre- 
tion both  as  to  the  extent  of  the  examination  and  as  to  the 
occasions  on  which  it  will  be  ordered  and  also  as  to  the  persons 
who  are  to  conduct  it.  It  is  the  better  and  usual  course  to  en- 
trust the  examination  to  the  liquidator,  but  there  may  be  some 
cases  in  which  he  declines  to  interfere  or  some  creditor  or  con- 
tributory may  think  that  he  or  his  agents  ought  not  to  examine 
in  a  particular  case  and  the  judge  may  commit  either  the  whole 
or  some  part  of  the  examination  to  some  creditor  or  contribu- 
tory (o).  As  a  rule  when  committing  an  examination  to  some 
creditor  or  contributory  the  judge  points  out  the  extent  and 
limits  of  that  examination,  but  it  may,  in  many  cases,  be  difficult 
to  see  beforehand  how  far  an  examination  should  be  properly 
carried,  and  therefore  it  is  left  within  his  discretion  as  to  the  limits 
he  may  think  proper  to  impose  in  each  case,  and  appeals  from 
the  discretion  of  a  judge  are  confined  to  cases  where  there  has 
been  a  gross  miscarriage  (  p).  If  jurisdiction  exists  to  make  the 
order  a  witness  has  no  locus  standi  to  appeal  against  the  order  (q) 

The  application  to  summons  the  witness  is  made  under  s.  109 
of  the  Companies  Act  1890,  ex  parte,  as  it  is  undesirable  that 
the  liquidator  should  put  anything  on  the  files  of  the  Court  which 
can  be  inspected  by  the  person  against  whom  he  intends  to  pro- 
ceed, and  which  if  so  inspected  might  afford  information  which 
would  enable  him  to  defeat  any  proceeding  to  be  taken  against 
him  (r).  Every  commissioner,  in  addition  to  any  power  of  sum- 
moning and  examining  witnesses  and  requiring  the  production  or 
delivery  of  documents  and  certifying  or  punishing  defaults  by 
witnesses  which  he  might  lawfully  exercise  as  a  judge  of  the  Court 


(o)  Per  Jessel,  M.R.,  In  re  Silkstone 
and  Dodworth  Good  and  Iron  Company, 
Whihoorth's  case,  19  CD.,  at  p.  120. 

(p)  Ibid,  p.  121. 

(q)  Ibid. 


(r)  In  re  Mutual  Live  Slock  Financial 
and  Agency  Company,  13  V.L.R.,  at  p. 
92.  In  this  case  a  form  from  which 
the  order  can  be  adapted  is  given. 
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of  Insolvency  or  judge  of  a  County  Court  or  Court  of  Mines,  has  in  chap.  vii. 

the  matter  so  referred  to  him  all  the  same  powers  of  summoning 

and  examining  witnesses  and  requiring  the  production  or  delivery 

of  documents  and  punishing  defaults  by  witnesses  and  allowing 

costs  and  charges  and  expenses  to  witnesses  as  the  Court  which 

made  the  order  for  winding  up  the  company  has  (*). 

The  examination  is  upon  oath  either  by  word  of  mouth  or  f^^ation? 
upon  written  interrogatories,  and  the  answers  of  the  witness  may 
be  reduced  into  writing  and  the  witness  may  be  required  to  sub- 
scribe the  same  (t).  The  examination  before  an  examiner,  it  has 
been  held,  is  private,  for  the  place  where  the  examiner  sits  is  not 
a  public  Court  but  a  mere  office,  and  the  public  has  no  right  to  be 
present  and  the  examiner  has  no  discretion  as  to  admitting 
them  (u).  The  question  as  to  whether  there  is  power  to  conduct 
the  examination  in  public  was  considered  in  the  case  In  re  The  City 
of  Melbourne  Bank,  in  liquidation  (v),  and  on  perusal  of  the 
authorities  it  was  thought  that  they  were  sufficient  to  raise  a 
very  substantial  doubt  as  to  whether  the  examination  should  not 
be  in  secret  in  the  absence  of  an  express  order  to  the  contrary. 
An  order  in  this  case  was  made  by  the  judge  in  the  exercise  of 
his  discretion  for  the  examination  to  be  held  in  public,  subject  to 
the  discretion  of  the  commissioner  to  hold  the  same  in  private. 
The  Court  has  discretion  to  allow  a  creditor  or  contributory  to 
attend  (w).  As  to  the  conduct  of  the  examination  the  practice  in 
insolvency  is  followed  so  far  as  it  is  found  to  be  reasonable  (x).  ^d°eWdence?8 
Any  person  who  has  been  tendered  a  reasonable  sum  for  expenses 
refusing  to  attend  at  the  time  appointed  and  having  no  law- 
ful impediment  known  and  allowed  at  the  time  may  be  appre- 
hended and  brought  up  for  examination  (y),  and  in  any  case 
of  a  refusal  to  attend  or  be  sworn  or  objecting  to  answer,  it  has 
been  held  he  may  be  ordered  to  pay  the  costs  of  such  refusal  or 
objection  (z).  The  only  privileged  answers  are  those  which 
may  tend  to  criminate  and  those  of  professional  confidence,  and  if 
the   question  involves   disclosures  of   matters   with   which   the 

(*)  Companies  Act  1890,  a.  113.  (to)    Vide  Be  Greys  Brewery  Corn- 
It)  Companies  Act  1890,  s.  110.  p&ny,  ante. 
(it)   Vide    In   re    Great    Western  of           (x)  Ibid, 
Canada  Oil,  dec,  Company,  6  CD.,  (y)  Companies  Act  1890,  8.  109. 
109  ;  lie  Greys  Brewery  Company,  25            (z)   Vide  In  re  LUbon  Steam  Tram- 
CD.,  400.  ways  Company,  2  Ch.  D.,  at  p.  583. 
(r)  2  A.L.R.,  65. 
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CHAP.  VII.  litigant  parties  have  nothing  to  do  the  witness  may  appeal  to  the 
judge  to  release  him  from  answering  the  question,  but  the  decision 
of  the  judge  ought  to  be  final  and  not  subject  to  appeal  (a).  The 
witness  has  the  right  to  be  re-examined  on  his  own  behalf  and 
for  that  purpose  he  is  entitled  to  have  counsel  and  solicitor 
present,  but  the  re-examination  must  be  limited  to  matters 
respecting  his  examination  in  chief  and  for  such  specific  purpose 
only  his  counsel  and  solicitor  are  entitled  to  make  and  carry  away 
notes  (b),  and  the  liquidator  s  clerk  is  also  permitted  to  take  notes 
for  the  cross-examination  of  the  witness,  but  they  must  be 
destroyed  immediately  after  the  cross-examination  (c). 

Return  o(  The  examination  when  taken  is  returned  or  reported  to  the 

examination. 

Court  which  made  the  order  for  the  winding  up  of  the  company 
in  such  manner  as  it  directs  (d). 

(a)  Vide  In  re  SUkstone  and  Dod-  20  Ch.  D.,  376. 

worth  Coal,  &-c,  Company,  WhitwortKs  (c)  In  re  Heseltine  <Sc  Son,  Limited, 

case,  19  CD.,  at  p.  121.  W.N.  1891,  p.  25. 

(6)  In  re  Cambrian  Mining  Company,  (d)  Companies  Ac*  1890,  8.  113. 
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DISCHARGE    OF   INSOLVENT. 


I — By  Certificate  of  Discharge. 


1.  Voluntary  Certificate  Applications. 

2.  Opposition  to  Applications, 

3.  Compulsory  Certificate  Applications. 

4.  Powers  of  Court  as  to  Granting,  Re- 


fusing or  Suspending  Certificate. 

5.  Form  and  Effect  of  Certificate. 

6.  Appeal  from,  Certificate  Decisions. 

7.  Certificates  under  Old  Law. 


II. — By  Release  of  Insolvent  Estate. 


1.  Releases  under  ss.  131  and  132,  Act 
0/1890. 


2.  Effect  of  Release  Order. 


L— BY   CERTIFICATE  OF  DISCHARGE. 
1. — Voluntary  Certificate  Applications. 


After  the  expiration  of  three  months  (a)  from  the  date  of  the  Procedure  by 

applicant. 

order  of  sequestration  the  insolvent  is  at  liberty  to  advertise  his 
intention  to  apply  for  his  certificate  of  discharge  (6),  but  before 
applying  for  an  appointment  he  must  file  an  affidavit  stating  that  Iffir7 
three  months  have  elapsed  since  the  date  of  the  order  of  seques- 
tration, and  that  his  estate  has  paid  or  will  pay  seven  shillings  in 
the  £  to  all  his  creditors  (c).     If  the  estate  cannot  pay  seven 
shillings  in  the  £  he  must  proceed  under  r.  306,  vide  p.  376,  post  Application  to 
An  insolvent  intending  to  apply  for  a  certificate  of  discharge,  must  F*„„^f  game 
make  his  application  to  the  Court  in  writing  in  the  form  No.  58 
in  the  Appendix,  post,  with  such  variations  as  circumstances  may 
require,  and  the  Court  then  appoints  a  day  for  hearing  the  appli- 
cation in  open  Court  (d).     Notice  of  the  appointment  by  the 


(a)  Calendar  months,  vide  Acts  In- 
terpretation Act  1890,  8.  5. 
{b)  S.  138,  Act  of  1890. 


(c)  R.  305. 

(d)  R.  293. 
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CHAP.  viii.  Court  of  the  day  for  hearing  the  application  for  a  certificate  in 

'  the  form  No.  61  in  the  Appendix,  post,  must,  twenty  days  before  the 

day  so  appointed  be  sent  by  prepaid  post  letter  to  each  creditor,  as 

advertisements,  to  those  creditors  who  have  proved  in  the  insolvency,  to  the  address 
given  in  the  creditors'  proof,  and  as  to  those  creditors  who  have 
not  proved  to  the  address  appearing  in  the  insolvent's  schedule, 
and  the  notice  to  be  published  by  the  insolvent  in  the  Govern- 
ment Gazette  of  the  day  appointed  by  the  Court  for  hearing 
the  application  must  be  signed  by  the  insolvent,  and  is  in  the 
form  No.  59  in  the  Appendix,  post,  with  such  variations  as  cir- 
cumstances may  require  (e).     The  time  and  place  must  be  adver- 

Advertisement.  tised  in  the  Government  Gazette  (/).  The  advertisement  must 
state  that  it  is  the  insolvent's  intention  on  the  day  named  therein 
as  appointed  which  day  must  be  not  less  than  twenty  nor  more 
than  thirty  days  from  the  day  of  publication  (gr)  of  such  to  apply 
to  the  Court  for  a  certificate  of  discharge  (A).  The  insolvent 
must  also  give  twenty  days'  notice  in  writing  to  the  assignee 
or  trustee  of  his  estate  of  his  intended  application,  and  of  the 
time  when  it  is  to  be  made,  and  the  application  is  heard  on  such 
day,  and  on  any  day  or  days  of  adjournment  therefrom  (t).  R 
295  also  provides  that  notice  of  the  time  and  place  appointed  by 
the  Court  for  hearing  the  application  for  his  certificate  must  be 
given  by  the  insolvent  to  the  trustee  not  later  than  twenty  days 
before  the  time  so  appointed.  Such  notice  may  be  given  by  a 
registered  letter  sent  by  post  to  the  last  known  address  of  the 
trustee.     A  form  of  notice  to  the  trustee  is  No.  60,  Appendix,  post. 


Notice  to 
trustee. 


Form  of  same. 


Affidavit  in 
support  and 
form  of  same. 


Not  less  than  three  days  before  the  day  appointed  by  the  Court 
for  hearing  the  application  the  insolvent  must  file  in  the  Court 
an  affidavit  in  the  form  No.  62  in  the  Appendix,  post  (so  far  as  such 
form  is  applicable),  stating  therein  that  twenty  days  before  the 
day  so  appointed  the  notices  to  creditors  and  the  notice  to  the 
trustee  required  by  rr.  294  and  295  have  been  duly  sent  as  pre- 
scribed by  the  said  rules.  The  insolvent  must  also  at  the  same 
time  leave  with  the  chief  clerk  a  copy  of  the  Government  Gazette 
containing  the  publication  of  the  notice  prescribed  by  s.  138,  Act 
of  1890,  and  the  chief  clerk  must  thereupon  file  with  the  pro- 


(c)  R.  294. 

(/*)  S.  138,  Act  of  1890 ;  vide  r.  294, 
and  form  59. 
(<7)  As  to  time,  see  p.  47  hereof,  and 


Watwn  v.  Iastll,  16  V.L.R.,  607. 
(h)  S.  138,  Act  of  1890. 
(t)  Ibid. 
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ceedings  the  page  of  the  Government  Gazette  in  which  such  notice  chap.  viii. 
is  published  (k). 

On  the  hearing  of  an  application  by  an  insolvent  for  a  certifi-  consideration  of 
cate  of  discharge,  if  the  same  be  not  opposed,  the  Court  may  take  trustee's  report, 
into  consideration  the  depositions  (if  any),  of  the  insolvent  and 
any  written  report  made  to  the  Court  by  the  trustee  or  official 
accountant  as  to  the  conduct  and  affairs  of  the  debtor  and  any 
evidence  the  insolvent  may  bring  forward,  and  if  the  insolvent 
desire  it,  and  the  Court  thinks  fit,  it  may  direct  the  chief  clerk  to 
furnish  the  insolvent  with  notice  in  writing  of  matters  requiring 
explanation,  and  after  such  explanation  (if  any),  the  Court  decides 
upon  the  application  in  accordance  with  the  acts  (I).     Evidence  evidence, 
in  addition  to  depositions  of  the  insolvent  already  taken  and  the 
trustee's  report  and  official  accountant's  report  (if  any),  may  be 
given  viva  voce  in  open  court,  but  the  Court  may  allow  affidavits 
to  be  used  or  the  whole  or  part  of  the  evidence  to  be  taken  on  Attendanoe  of 
commission  (m).     The  insolvent  must  attend  the  Court  on  the  lnso  ven  * 
day  appointed  for  hearing  the  application,  and  on  any  day  or 
days  of  adjournment,  unless  the  Court  otherwise  orders,  and  if  he 
fail  to  attend  without  reasonable  excuse  he  is  deemed  guilty  of 
contempt  of  court,  and  may  be  punished  accordingly  (n). 

On  any  voluntary  application  the  Court  may  examine  or  Trustee  may  be 
permit  any  creditor  or  the  insolvent  to  examine  the  trustee  on 
oath  as  to  the  insolvent's  conduct  and  affairs  (o).  In  every  case  ^porT8 
of  an  application  by  an  insolvent  for  a  certificate  the  trustee 
must  file  a  report  which  must  be  signed  by  him  and  filed  in  the 
Court  seven  days  before  the  day  appointed  for  hearing  the 
application.  Such  report  must  afford  the  fullest  possible  informa- 
tion with  regard  to  the  insolvent's  conduct  and  affairs  and  the 
cause  of  his  insolvency,  and  must  state  either  that  the  insolvent 
did  keep  proper  books  in  the  business  or  occupation  carried  on  by 
him,  and  the  name  and  character  of  such  books,  or  if  he  did  not 
keep  proper  books  the  report  must  specify  the  books  which  in 
his  opinion  should  have  been  kept  by  the  insolvent,  and  must 
state  clearly  the  names  and  characters  of  those  which  the  insol- 


(k)  R.  296. 

(/)  R.  299 ;  s.  92,  Act  of  1897. 

(nt)  R.  303. 

(a)  R.  304. 


(o)  S.  91  (1),  Act  of  1897.  The  sec- 
tion also  applies  to  "  compulsory  appli- 
"  cations,    vide  same,  post. 
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chap.  viii.  vent  has  omitted  to  keep.  It  is  the  duty  of  the  trustee  whether 
the  report  is  favorable  or  otherwise  to  bring  under  the  notice  of 
the  Court  all  facts  which  the  Court  ought  to  have  in  mind  in 
considering  whether  a  certificate  should  or  should  not  be  granted. 
It  is  not  sufficient  for  the  trustee  to  say  that  he  knows  of  no 

,    ,     ^  reason  why  a  certificate  should  not  be  granted  (p).     Where  an 

Insolvent  may  *  ©  \x  • 

dispute  report,  insolvent  intends  to  dispute  any  statement  with  regard  to  his 
conduct  and  affairs  contained  in  the  trustee's  report  he  must,  not 
less  than  two  days  before  the  hearing  of  the  application  for  a 
certificate,  give  notice  in  writing  to  the  trustee  specifying  the 
statements  in  the  report  (if  any)  which  he  proposes  at  the  hear- 
ing to  dispute.  Any  creditor  who  intends  to  oppose  the  certificate 
of  an  insolvent  on  grounds  other  than  those  mentioned  in  the 
trustee's  report  must  give  notice  of  the  intended  opposition 
stating  the  grounds  thereof,  to  the  trustee  not  less  than  two  days 
before  the  hearing  of  the  application  (q). 

Affidavit  where       If  an  insolvent  cannot  truly  state  that  his  estate  has  paid  or 

estate  does  not  *  * 

SS^n'the'211"  w^  Pay  seven  shillings  in  the  £  to  all  his  creditors  he  must, 
instead  of  filing  the  affidavit  required  by  r.  305,  file  an  affidavit 
setting  out  the  true  circumstances  of  his  case  and  that  his  estate 
has  not  and  will  not  be  able  to  pay  seven  shillings  in  the  £,  and 
he  must  serve  notice  upon  the  trustee  and  the  official  accountant 
and  each  creditor  not  less  than  twenty-one  days  before  the  day 

Notioes  as  to      appointed  for  the  hearing  of  the  application  for  a  certificate  that 

ssroe. 

he  intends  to  apply  to  the  Court  upon  the  day  appointed  for  such 
hearing  to  dispense  with  the  condition  mentioned  in  a  139,  Act 
of  1890,  and  the  trustee  and  the  official  accountant  and  any 
creditor  who  has  proved  his  claim  may  be  heard  in  opposition  to 
Application  for  such  application  to  dispense  with  such  condition  (r).  Such  appli- 
ispensa  ion.  ^ion  musfc  be  heard  upon  affidavit ;  all  depositions  of  the  insol- 
vent already  taken  in  the  estate  and  the  trustee's  report  and  the 
official  accountant's  report  (if  any)  may  be  read,  and  the  Court 
may  postpone  its  decision  upon  such  application  until  it  has  heard 
the  application  for  a  certificate,  and  the  Court  may  adjourn  the 
hearing  of  any  application  for  a  certificate  to  give  an  opportunity 
of  compliance  with  the  condition  of  paying  seven  shillings  in 

(p)  S.  91  (4),  Act  of  1897  ;  r.  297.  (r)  R.  306  ;  vide  form  60,  Appendix, 

(q)  R.  298  ;  sed  vide  s.  91  (2),  Act  of        post. 
1897,  and  r.  300. 
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the  £  (s).  It  is  necessary  that  the  proof  adduced  in  support  of  cqap.  viii. 
such  an  application  should  be  given  with  some  accuracy  as  to  the 
details  of  losses,  and  the  insolvent  should  show  in  his  affidavit 
clearly  and  intelligibly  his  financial  history  (£),  and  if  he  alleges 
in  his  application  that  certain  property,  which  he  valued  in  his 
schedule  as  assets  at  a  particular  value,  has  since  become  valueless, 
he  must  prove  to  the  Court's  satisfaction  how  that  is  so  (w), 
General  statements  of  deterioration  in  landed  property  have  been 
held  insufficient.  Particular  losses,  not  attributable  to  reckless- 
ness or  gross  improvidence,  should  be  shown  (v).  Where  the 
insolvent  identified  his  transactions,  including  valuations  and 
persons,  and  gave  dates  and  amounts,  and  the  trustee  said  that 
on  the  application  he  had  the  amplest  opportunities  of  obtaining 
information  and  that  he  was  entirely  satisfied  with  the  result,  it 
was  held  that  sufficiently  full  verification  had  been  given  (w).  whenoorrobora- 
In  certain  cases  the  proof  cannot  consist  solely  of  the  unsupported  lon  ,,eoe88a,7• 
testimony  of  the  insolvent,  for  example  when  the  insolvent  com- 
menced business  as  an  estate  and  commission  agent  two  years 
before  his  insolvency,  and  was  engaged  largely  during  that  time 
in  floating  companies,  in  buying  shares  in  companies,  and  in  sell- 
ing shares  on  commission  for  promoters  of  companies,  and  losses 
in  connection  with  several  of  the  companies  and  the  failure  to  pay 
of  persons  who  employed  him  were  alleged  in  his  affidavit  (x). 
A  statement  to  the  effect  that  squatting  properties  had  seriously 
depreciated  in  value  and  that  the  insolvent  had  paid  and  been 
charged  with  heavy  interest  and  discounts  and  had  sustained 
losses  by  droughts  and  flood  is  a  case  which  also  required  cor- 
roboration (y\ 

The  circumstances  which  excuse  the  payment  of  seven  shillings 
in  the  pound  are  those  for  which,  in  the  opinion  of  the  judge,  the 
insolvent  cannot  justly  be  held  responsible  (z),  and  the  words  mean 
as  to  circumstances  some  unusual  misfortune  and  do  not  include 
rash  inconsiderate  speculations,  dealing  in  a  gambling  way  with 
mining  shares,  or  purchasing  a  business  requiring  capital  to  carry 

($)  R.  307.  (w)  In  re  Davits,  20  V.L.R.,  505  ;  16 

(0  In  re  DyUy  2  V.L.R.  (I.),  at  p.  A.L.T.,  121. 
47»  48.     Vide  also    In   re    Fisher,   1  {x)  In  re  Abraham,  16  V.L.R.,  706. 

A.L.R.,  99.  (y)  In  re  Fisher,  1  A.L.R.,  99. 

(«)  In  re  Weston,  12  V.L.R.,  715.  (z)  S.  139,  Act  of  1890. 

(v)  In  re  Arnold,  5  V.L.R.  (I.),  39. 
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CHAP.  Yin.  it  on  where  the  purchaser  has  not  that  capital  (a).  The  cases 
referred  to  below  showing  where  dispensation  of  the  statutory 
dividend  was  allowed  or  refused  may  be  useful  as  indicating 
the  circumstances  under  which  the  Court  has  granted  a  clear 
certificate  or  otherwise  (b). 


Limitation  of 
time  as  to 
applications. 


An  application  for  a  certificate  is  not  entertained  by  the  Court 
after  the  expiration  of  twelve  months  from  the  date  of  the  order 
of  sequestration  unless  notice  of  intention  to  apply  has  been  duly 
advertised  before  the  expiration  of  the  said  period,  except  by 
leave  of  the  Court  upon  such  terms  (if  any)  as  the  Court  may 
practice  on        think  fit  (c).     The  practice  of  the  Court  in  such  applications  is  to 

application  after  \  /  jt  it  l 

twSvemonth«  re(luire  the  present  procedure  necessary  in  an  ordinary  application 
to  be  acted  on,  as  it  involves  notices  to  all  parties  and  affidavits 
as  to  same.  A  form  of  order  giving  leave  to  insolvent  to  apply 
for  a  certificate  is  No.  65,  Appendix,  post 


Directions  as  to 
order. 


The  order  of  the  Court  made  on  an  application  for  a  certificate 
of  discharge  must  not  be  delivered  out  until  after  the  expiration 
of  the  time  allowed  for  appeal,  or  if  an  appeal  be  entered  until 
after  the  decision  of  the  Supreme  Court  thereon.  The  order 
must  be  dated  the  day  on  which  it  is  made,  but  it  does  not  take 
effect  until  it  has  been  delivered  out.  As  soon  as  the  order  has 
been  delivered  out,  the  order  takes  effect  as  from  the  day  of  its 
date  (d).  The  order  must  be  in  one  of  the  forms  in  the  Appendix, 
post,  as  the  case  may  require.  The  form  of  order  granting  a  cer- 
tificate unconditionally  is  No.  66,  the  order  refusing  dispensation 
,  _,      is  form  No.  67  :  the  order  suspending  certificate  is  form  No.  68 ; 

Forms  of  orders  ?  *  ° 

to  certificates.  ^e  or(jer  for  certificate  subject  to  conditions  is  form  No.  69,  and 
the  order  refusing  certificate  is  form  No.  70,  Appendix,  post 
The  form  of  certificate  is  No.  71  in  the  Appendix,  post,  with 
such  variations  as  circumstances  may  require  (e). 


as 


Form  of 
certificate. 


(a)  Vide  Be  Dyte,  2  V.L.R.  (L),  at 
p.  47. 

(6)  Be  Fleming,  12  V.L.R.,  719.  Be 
Davie*,  17  A.L.T.,  260  ;  2  A.L.R.,  37. 
Be  Davie*,  20  V.L.R.,  502;  16  A.L.T., 
121.  Be  Dyte,  ante.  Be  Stocks,  4  A.  J.R., 
173.  Be  Kershaw,  1  V.L.R.  (I.),  44. 
Be  M'Intyre,  11  V.L.R.,  313.  Be 
Cabena,  17  A.L.T.,  286;  2  A.L.R., 
86.  Be  M'LacJdan,  3  A.L.R.,  240. 
Be  Dixon,  5  A.J.R.,  171.  Be  Trezise, 
9  A.L.T.,  58.  Be  Cunningham,  2 
V.L.R.  (I.),  9.     Be  Martin,  7  V.L.R., 


119.  Be  Fisher,  I  A.L.R.,  99.  Be 
MUlikin,  4  V.L.R.  (I.),  71.  Be  Morn- 
ghan,  10  V.L.R.  (I.),  9.  Be  Michael, 
5  A.J.R.,  64.  Be  Heath,  8  V.L.R.  (I.), 
10.     Be   Wright  &  Higgins,  7  V.L.R. 

(I.),  7. 

(c)  S.  144,  Act  of  1890.  As  to  the 
absence  of  limitation  of  time  in  the 
earlier  Acts,  vide  In  re  Tyrer,  4 
V.L.R.  (I.),atp.  17.  Vide  p.  379aat© 
renewed  applications. 

(d)  R.  310. 
(«)  Vide  ibid. 
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An  insolvent  is  not  entitled  to  have  any  of  the  costs  of  or  in-  chap.  viii. 
cidental  to  his  application  for  a  certificate  of  discharge  allowed  to  cost*  as  to 
him  out  of  his  estate.     The  Court  may  make  such  order  as  to  the 
costs  incurred  by  the  trustee  or  the  official  accountant  or  any 
creditor  of  and  incidental  to  the  insolvent's  application  for  his  JSjJS^ntu 
certificate  of  discharge  as  the  Court  may  think  fit  (/),  and  if  at  the  SS'expwuEare 
hearing  of  any  application  for  a  certificate  of  discharge,  it  appear  pal  ' 
to  the  Court  that  all  costs,  charges  and  expenses  of  the  assignee 
and  trustee  allowed  by  the  Court  or  by  the  rules  have  not  been 
paid,  the  judge  may  adjourn  the  hearing  of  the  application  until 
such  costs,  charges  and  expenses  have  been  paid  (g). 

As  to  accounts  of  after  acquired  property  and  verification  of  insolvents 

i  i»  •        ™  duties  as  to 

statements  as  to  the  same  class  of  property,  vide  Chapter  VI.,  at  after-acquired 
p.  342,  ante. 

Any  insolvent  may  apply  for  a  certificate  from  time  to  time  Renewed 
unless  the  Court  on  any  application  fixes  the  period  within  which  certificate  and 

"      x  A  *  re-hearing. 

he  shall  not  be  entitled  to  make  such  application  (h).  Under  the 
Act  of  1890,  it  has  been  held  that  the  refusal  of  a  certificate  does 
not  prevent  the  insolvent  re-applying  and  obtaining  a  re-hearing, 
as  there  is  jurisdiction  to  re-hear  if  the  judge  thinks  fit  in  the 
exercise  of  his  discretion  to  hear  it,  as  each  case  depends  upon  its 
merits  (i).  In  practice  leave  has  generally  been  given  to  re-apply, 
and  in  such  case  a  judge  of  the  district  to  which  the  proceedings 
are  removed  has  jurisdiction  to  entertain  the  renewed  applica- 
tion (k). 

2. — Opposition  to  Applications. 

The  trustee  or  official  accountant  or  any  creditor  who  has  proved  opposition 

"  *  without  notice 

his  claim,  may,  without  notice  to  the  insolvent,  oppose  the  insol-  Jnitso?rentti0B 

vent's  application  for  a  certificate  of  discharge,  and  the  trustee 

and  creditor  referred   to  may  examine  him  on  oath  as  to  any 

matter  or  thing  relating  to  his  estate,  and  as  to  his  transactions 

and  conduct,  and  as  to  the  causes  of  his  inability  to  pay  his  consolidation  of 

debts  (I).     A  creditor  who  has  not  proved  cannot  be  heard.     No  °PP°8itions- 

(/)  R.  311.  son,  2  A.L.R.,   210;    In  re   Gait,    7 

Kg)  R.  309.  V.L.R.  (I.),  1. 

(*)  S.  94,  Act  of  1897;  vide  ante,  at  (it)  In  re  Hinneberg,  8  V.L.R.  (I.), 

p.  378,  as  to  applications  after  the  ex-  7. 
piration  of  twelve  month?.  (0  S.  91  (2),  Act  of  1897  ;  s.  138,  Act 

(i)  In  re  Murphy,  8  V.L.R.  (I.),  15  ;  of  1890 ;  r.  300.     R.  298,  vide  ante,  at 

In  re  Mclntyre,  11  V.L.R.,  312;  Re  p.  376,  states  that  any  creditor  who 

Hunter,  1  A.L.R.,  73,  C.N. ;  Re  Wat-  intends  to  oppose  the  certificate  of  an 
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chap.  viii.  proof  no  status  (m).     Oppositions  to  an   application  for  a  cer- 
tificate  of  discharge  may  be  consolidated  by  order  of  the  Court  (n). 


Adjournment  of 
such  hearing 
and  notice  of 
objections 
thereunder. 


Hearing  of 

opposed 

applications. 


The  Court  may  adjourn  the  hearing  of  an  application  for  a 
certificate  of  discharge  as  it  thinks  fit,  and  may  require  the  trustee 
or  any  opposing  creditor  to  furnish  the  insolvent  before  the  time 
appointed  for  the  adjourned  hearing  with  written  notice  of  the 
grounds  of  opposition  (o).  The  form  of  notice,  when  so  required, 
is  No.  63,  Appendix  post  Specific,  not  general  charges,  should 
be  made,  as  for  example,  where  a  fraudulent  preference  is  alleged 
the  names  of  the  creditors  preferred,  the  nature  of  the  property, 
etc.,  should  be  given.  Such  details  should  be  given  as  to  enable 
the  insolvent  to  know  the  precise  charges  he  has  to  meet(p). 
Where  the  notice  was  improperly  drawn  and  did  not  disclose  any 
offence,  an  adjournment  to  enable  a  fresh  notice  to  be  given  was 
refused  (q),  and  where  the  objections  were  vague  it  was  held  an 
amendment  should  be  asked  for  by  the  person  opposing  (r).  Such 
objections  as  "that  he  had  wilfully  delayed  sequestrating  his 
"  estate  in  order  to  benefit  or  assist  one  or  more  of  his  creditors ;" 
"  that  he  had  not  made  a  full  and  fair  disclosure  of  his  property  f 
"  that  he  had  given  others  a  fraudulent  preference,"  have  been 
struck  out  on  the  ground  that  they  were  too  vague  (s),  and  the 
objection,  "  that  his  conduct  both  before  and  after  sequestration 
"  had  been  fraudulent  and  culpably  negligent "  was  also  held  to  be 
too  vague  (t). 

If  an  application  for  a  certificate  be  opposed  the  person 
opposing  opens  his  case  and  gives  such  evidence  in  addition  to 
depositions  of  the  insolvent  already  taken  if  he  relies  upon  any 
such  depositions  as  he  may  think  fit,  and  after  he  has  closed  his 
case  the  insolvent  opens  his  and  gives  such  evidence  as  he  may 
think  fit  and  sums  up  the  same.  The  person  opposing  may  reply 
If  the  insolvent  intends  to  give  no  evidence  he  must  state  his 


insolvent  on  grounds  other  than  those 
mentioned  in  the  trustee's  report  must 
give  notice  of  the  intended  opposition, 
stating  the  grounds  thereof  to  the 
trustee  not  less  than  two  days  before 
the  hearing  of  the  application. 

(m)  In  re  DUchburne,  2  V.L.R.  (I.), 
49 ;  litre  Farrell,  4  A.J.R..  101. 

(n)  R.  301. 

(o)  S.  91  (3),  Act  of  1897. 


{p)  In  re  Dixon,  5  A.  J.R.,  171 ;  vidt 
also  In  re  Caul/kid,  10  V.L.R.  (I),  73; 
and  In  re  Perry,  1W.&W.  (I. ),  at  p. 
155. 

(q)  Re  ATGrane,  1  A.L.T.,  120. 

(r)  Vide  In  re  Kershaw,  1  V.L.R.  (U 
at  p.  49. 

(s)  Ibid,  at  p.  45. 

(0  Ibid,  at  p.  49. 
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intention,  and  the  person  opposing  then  sums  up  his  evidence  and  chap,  viil 
the  insolvent  may  reply  (u). 

The  insolvent  may  be  examined  on  oath  as  to  any  matter  Examination 

"  "  and  cross- 

or  thing  relating  to  his  estate  and  as  to  his  transactions  and  ?n£h-ent.ion  °' 
conduct  and  as  to  the  causes  of  his  inability  to  pay  his  debts 
by  the  trustee  or  any  creditor  who  has  proved  his  claim  and  who 
opposes  the  application  (w).  The  practice  of  the  Court  prior  to 
the  Act  of  1897  was  to  allow  the  insolvent  to  give  evidence  on 
oath  if  he  desired  to,  but  he  was  not  compelled  nor  was  he  obliged 
to  submit  himself  for  cross-examination  by  the  party  opposing. 
In  the  application  for  dispensation  he  could  be  cross-examined  on 
his  affidavit,  but  as  such  was  a  distinct  and  separate  application 
to  that  for  a  certificate  it  did  not  affect  the  practice  of  not  per- 
mitting the  insolvent  to  be  examined  on  the  certificate  application, 
therefore  in  an  unconditional  certificate  application  there  were 
two  branches,  one  an  application  for  a  certificate  and  the  other 
as  now  by  the  rules,  an  application  for  dispensation.  As  to  the 
former  the  insolvent  could  not  be  cross-examined,  as  to  the  latter 
on  his  affidavit  in  support  he  could  (x).  Where  such  cross-exam- 
ination took  place  it  was  stated  (y)  that  it  practically  meant  that 
the  opposing  creditor  could  insist  on  cross-examining  the  insolvent 
not  only  with  regard  to  the  dispensation  but  also  with  a  view  to 
support  the  objections  lodged,  and  that  the  effect  of  such  would 
be  to  compel  the  insolvent  to  give  evidence  to  support  criminal 
charges  against  himself.  The  practice  of  the  Court  in  disallowing 
cross-examination  on  a  certificate  application  where  the  insolvent 
in  the  objections  was  charged  with  an  indictable  offence  was  in 
conformity  with  the  Crimes  Act  1891,  s.  34,  to  the  effect  that 
a  person  charged  with  an  indictable  offence  cannot  be  called  as 
a  witness  without  his  consent  (z). 


(u)  R.  302. 

(w)  S.  91  (2),  Act  of  1897. 

(ae)  Be  Mcintosh,  1  A.L.R.,  171,  fol- 
lowing Be  Dixon,  5  A.J.R.,  171  ;  Be 
Farrar  (unreported),  and  Be  Duff,  17 
A.L.T.   35. 

(y)  In  re  Duff,  17  A.L.T.,  35. 

(z)  The  practice  of  Noel,  J.,  was  to 
regard  the  insolvent  as  a  person  who 
was  not  a  competent  witness  either  for 
or  against  himself  in  such  a  case  [In  re 
Jones,  2  A.L.T.,  58)  and  diverse  views 
were    taken  by  the    Supreme    Court 


judges,  Molesworth,  J.  {In  re  Pater- 
son,  7  V.L.R.  [I.],  14,  and  vide  in  re 
Arnold,  5  V.L.R.  [I.],  39),  holding 
that  an  insolvent  on  a  certificate  appli- 
cation might  be  examined  on  his  own 
behalf  but  could  not  be  compelled  to  be 
examined.  Higinbotham,  J.  {In  re 
Aaron*,  6  V.L.R.  [I.],  56),  held  that 
an  insolvent  had  a  legal  right  to  be  ex- 
amined on  oath,  and  Barry,  J.  (ibid), 
that  the  insolvent  had  a  right  to  make 
an  unsworn  statement,  but  not  to  be 
sworn  and  examined  as  a  witness. 
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chap.  viii.       In  opposed  applications  the  Court  may  require  the  insolvent  to 
courtiMoy  hold  find  bail  with  two  sufficient  sureties  to  attend  upon  the  day 

insolvent  to  bail  *ii<*  ••  *i  j  i  i*j*  •       i    ^      i. 

in  opposed        appointed  for  giving  judgment  on  such  application,  or  m  default 

application. 

may  commit  the  insolvent  to  prison  until  the  day  so  appointed  (a\ 
Form  of  warrant.  The  form  of  warrant  is  form  142,  Appendix,  post  Where  an 
Renewal  of  bail.  in80ivent;  has  given  bail  to  attend  upon  the  day  appointed  for 

giving  judgment  upon  his  application  for  a  certificate  of  discharge, 
or  has  been  committed  in  default  of  bail,  if  for  any  reason  the 
Court  is  not  prepared  to  give  judgment  on  the  day  first  appointed 
the  Court  may  alter  such  day,  and  in  such  case  the  insolvent  may 
be  again  called  upon  to  find  bail,  and  in  default  thereof  may  be 
again  committed  (6). 

Co,TUi!ofcoforoeai  ^ny  contract,  covenant  or  security  made  or  given  by  an  insol- 
vent or  other  person  with,  to  or  in  trust  for  any  creditor  for 
securing  the  payment  of  any  money  as  a  consideration,  or  with 
intent  to  persuade  the  creditor  to  forbear  opposing  the  certificate 
or  to  appeal  against  the  grant  of  the  same,  is  void,  and  any  money 
thereby  secured  or  agreed  to  be  paid  is  not  recoverable,  and  the 
party  sued  on  any  such  contract  or  security  may  plead  in  general 
that  the  cause  of  action  accrued  after  sequestration,  and  may  give 

hilidftdehoMcn  the  Act  and  the  special  matter  in  evidence  (c).  But  no  such 
security,  if  negotiable,  is  void  as  against  a  bond  fide  holder  thereof 
for  value  without  notice  of  the  consideration  for  which  it  was 
given  ((Z). 

Penalty  on  If  a  creditor  so  obtain  any  sum  of  money  or  any  goods,  chattels 

person  bribed.  _  . 

or  security  tor  money  trom  any  person  as  an  inducement  for 
forbearing  to  oppose  or  for  consenting  to  the  allowance  of  the 
certificate  of  the  insolvent,  or  to  forbear  to  appeal  against  the 
grant  of  the  same,  every  such  creditor  so  offending  is  liable  to 
pay  for  every  such  offence  the  treble  value  or  amount  of  such 
Form  cf  money,  goods,  chattels  or  security  so  obtained,  which  may  be 

information  and 

affidavit.  recovered  by  any  person  upon  information  before  and  by  order 

of  the  Court  in  the  prescribed  manner  (e).  The  form  of  informa- 
tion in  such  a  case  is  No.  145,  Appendix,  post,  and  the  form  of 
affidavit  of  the  informant  is  No.  146.    R.  129,  Act  of  1890  applied 

(a)  S.  148,  Act  of  1890.  273,  s.  101. 

(b)  R.  450.  (d)  Ibid. 

(c)  S.  147,  Act  of  1890— compare  5  (e)  Ibid. 
Vint.  No.  17,  b.  96  ;  and  28  Vict.  No. 
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to  informations  of  this  class,  but  r.  449,  which  has  apparently  chap.  Till. 
been  adapted  from  it,  as  the  words  are  the  same,  is  stated  to  apply 
to  a.  14,  Act  of  1890,  and  s.  8,  Act  of  1897.     S.  14,  Act  of  1890, 
however  is  expressly  repealed  by  the  later  Act  (/). 

In  cases  of  bribery  the  money  being  paid  illegally  cannot  be  Proof  disallowed 
recovered  back  if  the  contract  is  partially  or  wholly  performed  (g), 
and  bills  given  by  an  insolvent  in  order  to  have  opposition  to  the 
grant  of  the  certificate  withdrawn  cannot  be  proved  on  by  such 
creditor  in  a  second  insolvency  (A).  Proof  in  such  a  case  should 
be  expunged,  but  where  it  was  not  the  status  of  such  a  creditor 
cannot  be  impeached  on  an  application  for  a  certificate,  but  the 
manner  in  which  the  creditor  acted  may  be  regarded  (i). 

3. — Compulsory  Certificate  Applications. 

In  the  event  of  the  insolvent  not  applying  for  his  certificate 
within  six  months  a  judge  of  the  Insolvency  Court  may  on  the 
application  of  the  trustee  or  any  creditor,  require  the  insolvent, 
and  in  case  of  refusal  or  neglect  compel  him  by  warrant  to  appear 
before  the  Court,  and  the  Court  may  then  grant,  refuse  or  suspend 
his  certificate  and  punish  or  otherwise  deal  with  such  insolvent 
as  if  the  certificate  had  been  applied  for  by  him  (j).  On  the  Procedure, 
application  by  the  trustee  or  a  creditor  the  judge  makes  the  order 
form  64,  Appendix,  post,  requiring  the  insolvent's  attendance  at 
Court,  and  if  he  neglects  or  refuses  to  obey  it  the  warrant,  form 
73,  Appendix,  post,  may  be  issued  for  his  attendance.  The  Court 
then  proceeds  to  hear  the  witnesses  (if  any)  produced  by  the 
trustee  or  opposing  creditor  and  then  the  insolvent's  witnesses  (if 
any)  and  argument  as  on  an  ordinary  application,  and  makes 
such  order  as  it  may  think  fit  (fe).  The  Court  may  adjourn 
the  hearing  and  may  require  the  trustee  or  opposing  creditor 
to  furnish  the  insolvent  before  the  time  appointed  for  the 
adjourned  hearing  with  written  notice  of  the  grounds  of  his 
opposition  (m).  As  the  Court  may,  and  under  some  circum- 
stances must,  refuse  the  certificate,  and  may  award  imprisonment, 
it  is  necessary  that  the  objections  should  be  stated  with  sufficient 

(/)  Vide  r.  449.  (»)  In  re  Cunningham,  2  V.L.R.  (I.),9. 

{g)  Vide  Kearley  v.    Thompson,   24  0*)  S.  149,  Act  of  1890— compare  7 

Q.B.D.,    742;    Taylor   v.   Bowers,    1  Vict.  No.  19,8.  23;  28  Vict.  No.  273, 

Q.B.D.,  291.  s.  106;  vide  also  r.  308. 

(A)  In  re  Cunningham,  3  V.L.R.  (I.),  (*)  R.  308. 

1.  (m)  S.  91  (3),  Act  of  1897. 
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CHAP.  Tin.  distinctness  to  enable  the  person  charged  to  know  the  offence  with 

"  which  he  is  charged  and  to  enable  him  to  put  forward  his  answer 

to  it  (n),  but  any  form  thai  gives  substantial,  clear  and  distinct 

notice  to  the  insolvent  of  the  objections  taken  against  him  is 

sufficient  (o). 

The  insolvent  in  compulsorily  applying  for  his  certificate  may 
also  apply  for  dispensation  of  the  condition  contained  in  s.  139 
as  to  the  payment  of  the  statutory  dividend,  in  which  case 
it  is  unnecessary  for  him  to  make  the  affidavit  in  support, 
as  compulsory  proceedings  are  distinguished  from  voluntary 
applications  (p). 

The  Court  may  examine  or  permit  any  creditor  or  the  insol- 
vent to  examine  the  trustee  on  oath  as  to  the  insolvent's  conduct 
and  affairs  (q),  and  the  insolvent's  application  may  be  opposed  by 
the  trustee  or  any  creditor,  and  the  insolvent  may  apparently  be 
examined  on  oath  by  the  trustee  or  any  creditor  as  to  his  trans- 
actions and  conduct  and  as  to  the  causes  of  his  inability  to  pay 
his  debts  (r).  Vide  generally  also  "  Opposition  to  Certificate,"  at 
p.  379,  ante. 

4. — Powers  of  Court  as  to  Granting,  Refusing  or 

Suspending  Certificate. 

General  powers       On  any  voluntary  or  compulsory  application  for  a  certificate  of 
procedure  by     discharge  the  Court  must  take  into  consideration  the  report  of 

the  trustee  and  any  report  of  the  official  accountant  (s),  and  may, 

as  it  thinks  fit : — 

(a)  Grant  or  refuse  an   immediate  absolute  certificate  of 

discharge;  or 

(b)  Suspend  the  certificate  from  taking  effect  for  such  time 

as  it  may  think  fit  not  exceeding  two  years  ;  or 

(c)  Suspend  the  certificate  until  such  dividend  (not  exceed- 

ing seven  shillings  in  the  £)  as  it  may  fix  has  been  paid 
to  the  creditors  or  until  security  for  the  payment  of 

(n)  In  re  Cavlfield,  10  V.L.R.  (I.),  (r)  Ibid  (2),  r.  308. 

73.  (a)  By  s.  138,  Act  of  1890,  the  Court 

(o)  In  re  Hall,  14  V.L.R. ,  at  p.  631.  must  also  consider  the  depositions  (if 

(p)  In  re  Frankelt  4  A.J.R.,  140.  any)  of  the  insolvent  and  any  evidence 

(q)  Act  of  1897,  s.  91  (1).  he  may  bring  forward. 
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such  dividend  has  been  given  to  the  satisfaction  of  the  chap.  viji. 
Court. 

If  the  sureties  for  such  security  have  to  pay  the  amount  of 
dividend  or  any  part  thereof  and  the  debtor  again  becomes  insol- 
vent they  are  not  entitled  to  any  dividend  until  the  debts  incurred 
by  the  insolvent  since  he  obtained  his  certificate  have  been  paid  (v). 
The  dividend  is  not  stated  to  be  paid  out  of  the  estate  as 
was  necessary  under  s.  139,  Act  of  1890  (t).  Under  s.  139,  Act 
of  1890,  the  dividend  was  calculated  exclusive  of  the  ordinary 
cost  of  managing  the  estate  (u). 

The  Court  must,  however,  refuse  to  grant  the  certificate  in  all 
cases  where  the  insolvent  has  been  guilty  of  any  offence  under 
the  Insolvency  Acts,  unless  for  special  reasons  it  otherwise  deter- 
mines (v).  The  judge  in  granting  a  discharge  where  the  insol- 
vent has  committed  an  offence  of  the  kind  indicated  should  state 
in  his  judgment  the  "  special  reasons  "  which  determine  him  to 
grant  the  discharge  (w) ;  and  where  the  application  for  a  certifi- 
cate was  adjourned  to  a  future  date,  and  in  the  meantime  the 
insolvent  died,  it  was  held  that  the  Court  had  no  inherent  power 
to  grant  the  application  nunc  pro  tunc  (x). 

S.  143,  Act  of  1890,  also  provides  that  in  any  case  if  the  Court  conditional 

*  "  certificate. 

is  of  opinion  that  a  certificate  ought  not  to  be  granted  uncon- 
ditionally it  may  grant  a  certificate  subject  to  any  condition 
touching  any  salary,  pension,  emoluments,  profits,  wages,  earnings 
or  income  which  may  afterwards  become  due  to  or  be  earned  by 
the  insolvent,  and  generally  touching  after  acquired  property  (y). 
As  to  insolvent's  duty  as  to  accounts  of  after  acquired  property, 
vide  ante,  at  p.  342.  The  principle  that  an  insolvent  may  be 
called  upon  to  pay  portion  of  his  debts  before  he  enjoys  his 
income,  was  adopted  under  the  earlier  Acts  (z). 

In  case  of  failure  to  comply  with  the  whole  or  any  of  the  Absolute 

discharge 

conditions  fixed  by  a  conditional  grant  of  certificate  the  Court  notwithstanding 

~  °  non-compliance 

may  at  any  time  grant  an  absolute  certificate  of  discharge  to  the  with  conditions. 

(0  In  re  Fleming,  12  V.L.R.,  719.  {x)  In  re  James,  20  A.L.T.,  126. 

(u)  Re  Frankel,  4  A.J.R.,  134.   Vide  (y)  S.  143. 

alao  Inre  he  Febvre.  3  A.J.R.,  5.  (z)  5  Vict.  No.  17,  a.  94  ;  7  Vict.  No. 

(r)  S.   92,   Act  of    1897  —  compare  19,  s.  17  ;  and  28  Vict.  No.  273  s.  102; 

Bankruptcy  Act  1890,  s.  8.  vide  In  re  Boioie,  3  W.W.  &  a'B.  (I.), 

(ir)  In  re  Stevens,  ex  -parte  Board  of  17,  and  In  re  Bolts,  2  A.J.R.,  48. 

Trade,  5  M&nson,  222. 

25 
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CHAP.  VHI.  insolvent  on  his  application  if  it  be  satisfied  that  the  failure  to 
comply  with  such  conditions  has  arisen  from  circumstances  for 
which  the  insolvent  cannot  justly  be  held  responsible  (a). 


Application  for 
modification  of 
order. 


Trustee  may  be 
examined. 


Where  the  insolvent  applies  to  the  Court  to  modify  the  terms 
of  the  order  for  a  certificate  of  discharge  on  the  ground  that  there 
is  no  reasonable  probability  of  his  being  in  the  position  to  comply 
with  the  terms  of  such  order,  he  must  give  fourteen  days'  notice 
of  the  day  fixed  for  hearing  the  application  to  the  official 
accountant  and  the  trustee  and  to  all  his  creditors  (6). 

On  a  voluntary  or  compulsory  application  for  a  certificate  of 
discharge  or  on  any  compulsory  appearance  by  an  insolvent  before 
the  Court  under  the  provisions  of  s.  149,  Act  of  1890,  the  Court 
may  examine  or  permit  any  creditor  or  the  insolvent  to  examine 
the  trustee  on  oath  as  to  the  insolvent's  conduct  and  affairs  (c). 


Preferential 
claims  to  be 


Riven. 


The  insolvent  is  not  entitled  unless  the  Court  otherwise  directs 
o?  OTnsent^lbe  ^°  an  absolute  grant  of  a  certificate  of  discharge  until  all  persons 
mentioned  in  s.  115  (2),  Act  of  1890,  having  claims  against  his 
estate  have  either  consented  to  such  grant  or  have  been  paid 
and  satisfied  such  portion  of  the  amounts  owing  to  them  as  is 
by  the  said  sub-section  made  a  preferential  claim  against  the 
estate  (d). 


Hearing  when 

examination 

pending. 


The  application  may  be  heard,  notwithstanding  that  the  ex- 
amination of  the  insolvent  or  witnesses  is  pending  (e).  Causes 
may  exist  for  seeking  a  postponement  of  the  application  as  where 
examinations  have  not  been  held  to  ground  opposition  to  the  cer- 
tificate owing  to  the  omission  of  the  insolvent  to  file  his  schedule 
or  to  inform  the  trustee  of  his  place  of  residence  or  business,  and 
apparently  a  judge  has  a  discretion  to  postpone  the  hearing  of 
Adjournment,  the  application  for  this  purpose  (/).  The  Court  may  adjourn  the 
hearing  of  an  application  for  a  certificate  as  it  may  think  fit  (g). 


Refusal  in 
unopposed 

matters. 


The  fact  that  there  is  no  opposition  to  the  grant  of  a  certificate 
does  not  interfere  with  the  discretion  of  the  Court  in  refusing  or 
suspending  it  (h). 


(a)  S.  95,  Act  of  1897. 

(b)  R.  314. 

(c)  S.  91  (1),  Act  of  1897. 
{d)  S.  93,  Act  of  1897. 

(e)  In  re  Were,  6  V.L.R.  (I.),  43. 


(/)  In  re  MUlikin,  4  V.L.R.  (I.),  71. 
(g)  S.  91  (3),  Act  of  1897. 
{h)  In  re  Marshall,  6  W.W.  &  »'B> 
(I.),  4. 
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If  it  appears  to  the  Court  that  a  settlement,  covenant  or  con-  chap.  viii. 
tract  contemplated  by  s  103,  Act  of  1897  (i),  was  made  in  order  Refusal  and 
to  defeat  or  delay  creditors,  or  was  unjustifiable  having  regard  Kf««noe  tom 

.  .  .  fraudulent 

to  the  state  of  the  settlor  s  affairs  at  the  time  when  it  was  made,  settlements, 
the  Court  may  refuse  or  suspend  the  certificate  or  grant  an  order 
subject  to  conditions  in  like  manner  as  where  a  debtor  has  been 
guilty  of  fraud  (k). 

If  the  insolvent  has  been  convicted  of  any  felony  or  misde-  JS^^nviotiS^i 
meanour  under  the  Acts  his  certificate  is  refused,  or  if  the  insol-  SJdwueinour 
vent  has  not  been  tried,  but  the  Court  is  of  opinion  that  the  under  the  Act9, 
insolvent  has  been  guilty  of  a  felony  or  misdemeanour  under  the 
Acts,  the  certificate  is  refused,  and  the  Court  may  in  addition 
sentence  such  insolvent  to  imprisonment  with  or  without  hard 
labour  for  any  period  not  exceeding  one  year  (I).  All  the  offences 
under  the  Acts  are  apparently  misdemeanours,  with  the  exception 
of  the  offence  of  absconding  or  attempting  to  abscond  with  pro- 
perty to  the  amount  of  twenty  pounds  or  upwards,  referred  to  in  s. 
159,  Act  of  1890,  which  is  a  felony,  and  also  the  offences  under 
s.  141,  which  are  acts  of  an  insolvent,  excepted  from  the  class  both 
of  felonies  and  misdemeanours,  but  which  are  visited  with  pun- 
ishment on  the  ground  of  their  being  acts  for  which  it  is  held 
that  a  person  who  commits  them,  and  who  afterwards  becomes 
insolvent,  is  properly  liable  to  punishment  (m). 

If  the  insolvent  has  been  guilty  of  any  of  the  offences  herein-  Refusal  or 

o         •/  *r  suspension  for 

after  set  out  (I.  to  XIII.),  the  Court  can  refuse  or  suspend  the  certftinoffence8- 

.  Offences  under 

certificate  for  a  period  not  exceeding  two  years,  and  may  also,  if  *•  i*i.  and 
it  see  fit,  sentence  the  insolvent  to  imprisonment  for  any  period 
not  exceeding  six  months  (n).  The  Court,  in  addition  to  punish- 
ing the  insolvent  by  imprisonment  and  refusal  of  certificate  under 
this  section  has  jurisdiction  to  commit  the  insolvent  for  trial  under 
a  8,  Act  of  1897  for  the  offences  referred  to  therein.  The  exercise 
of  the  power  of  the  one  does  not  extinguish  the  power  to  exercise 
the  other  (o).  The  offences  must  be  ascertained  by  just  as  rigid 
definition  and  proof,  and  by  evidence  as  rigidly  and  cautiously 
admitted  and  dealt  with  as  any  other  criminal  offence  (p). 

(•)  See  p.  231  hereof.  p.  909. 

(i)  S.  103,  Act  of  1897.  (»)  S.  141,  Act  of  1890— compare  28 

tf)  8.  140,  Act  of  1890 ;  8.  1,  Act  of  Vict.  No.  273,  ss.  103, 104  ;  and  7  Vict. 

1897  ;  «al  vide  s.  92,  Act  of  1897,  which  No.  19,  ss.  18,  19.    Vide  also  s.  92,  Act 

contains  the  words  "  unless  for  special  of  1897. 
reasons  the  Court  otherwise  determines."  (o)  In  re  Sampson,  20  V.L.R.,  105. 

(m)  Vide  in  re  Vagg,  14  V.L.R.,  at  (/>)  Be  Cabtna,  2  A.L.R.,  p.  87. 
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™ap.  nil,  I-//  the  insolvent  has  not  kept  reasonable  accounts  or  entries 
Failure  to  keep  of  his  receipts  and  payments  (q).  Accounts  are  regarded  as  an 
accounts  and      important  check  on  fraud,  and  the  offence  it  has  been  held  should 


entries. 


be  severely  punished  (r),  and  the  absence  of  books  showing  the 
trade  dealings  of  the  insolvent  is  regarded  as  evidence  of  fraud  («). 
As  to  the  punishment  the  offence  should  be  gauged  according  to 
its  being  a  probable  concealment  of  fraud,  and  where  the  insolvent 
had  not  made  entries  of  two  amounts  received  on  the  winding  up 
of  his  business,  but  there  was  no  evidence  of  an  intention  to  con- 
ceal, the  certificate  was  suspended  only  and  not  refused  (t).  The 
gravity  of  the  offence  and  the  punishment  therefor  must  be 
determined  by  the  circumstances  of  each  case.  The  fact  that  the 
insolvent's  creditors  were  not  injuriously  affected  by  not  keeping 
accounts  does  not  make  it  any  the  less  an  offence,  but  it  should 
be  regarded  in  mitigation  of  punishment  (it) ;  but  where  the 
accounts  were  not  reasonable  and  the  omission  was  not  due  to 
ignorance  or  carelessness  the  certificate  was  refused  (v).  The 
books  required  to  be  kept  are  those  ordinarily  kept  by  persons  of 
the  insolvent's  trade  or  business  and  a  trader  is  therefore  not 
bound  to  keep  such  books  as  are  not  so  ordinarily  kept  (u?). 
Having  a  bank  account  alone  is  not  sufficient  compliance  as  it  is 
not  a  complete  account  of  receipts  and  payments  (x),  and  for  the 
proprietor  of  a  line  of  omnibuses,  bank  pass-books,  cheque-books, 
receipts  and  vouchers  only  are  not  sufficient  (y).  The  insolvent 
may  have  proper  books,  but  if  he  hands  them  over  to  trustees 
under  a  deed  of  assignment  or  purchasers  from  them  so  as  to 
hinder  or  hamper  his  creditors  requiring  them  in  insolvency 
inquiries,  or  if  he  burns  his  books  and  does  not  preserve  them 
as*  long  as  they  are  required  or  are  material  to  his  estate  (z)  he 
commits  an  offence  within  this  sub-section  (a). 

cases  as  to  The  liability  of  a  partner  for  the  acts  of  another  in  connection 

partners  in  this  . 

subsection.       with  the  keeping  of  accounts  and  entries  of  receipts  and  payments 


(7)  S.  141  (I.),  Act  of  1890.  (w)  In  re  Kershaw,  1  V.L.R.  (L), 

(r)  In  re  Dioyer,  6  V.L.R.  (I.),  29.  \x)  In  re  Monaghan,  10  V.L.R.  (I.), 

(«)  In  re  Ball,  1  A.J.R.,  38,  55 ;  1  9. 

V.R.  (I.),  2.  (y)  In  re  Arnold,  5  V.L.R.  (L),  39. 

(0  In  re  Schliejf,  6  V.L.R.  (I.),  51  ;  •     As  to  other  decisions,  vide  In  re  Smith, 

ride  In  re  Monaghan,  10  V.L.R.  (I.),  1  A.J.R.,  105,  and  Re  Schuhtrajt,  4 

9.  W.W.  &a'B.  (I.),  I. 

(«)  In  re  McNally,  12  V.L.R.,  254.  (z)  In  re  Farrell,  4  A.J.R.,  101. 

{v)  In  re  McDonald,  6  V.L.R.  (I.),  (a)  In  re  Michael,  5  A.J.R.,  64. 
45. 
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is  a  question  upon  which  the  Full  Court  (6)  declined  to  give  an  chap.  viii. 
opinion,  but  the  Court  added  that  it  was  a  matter  that  should  be 
dealt  with  on  the  facts  of  each  case,  and  that  it  may  well  be  as  a 
general  rule  that  a  member  of  a  partnership  firm  is  liable  for  the 
acts  and  defaults  of  his  co-partners,  and  yet  that  in  any  particular 
case  if  it  should  be  proved  to  the  satisfaction  of  the  Court  that 
one  partner  was  not  the  member  of  the  firm  who  kept  the  books, 
but  was  engaged  in  a  totally  different  branch  of  the  business,  he 
should  be  relieved  from  liability  for  the  acts  of  his  partners. 
Where  one  of  two  partners  without  the  knowledge  of  the  other 
made  false  returns  to  a  banking  company  of  which  they  were 
agents,  though  it  was  held  that  the  last-named  partner  should 
have  seen  to  the  accuracy  of  the  returns  and  had  been  guilty  of 
negligence,  it  was  not  a  case  for  the  refusal  of  his  certificate  (c). 

II. — If  there  sliaU  be  an  unsatisfied  judgment  against  the  vnsol-  JJJjSjJtfor 
vent  in  any  action  for  assault,  breach  of  promise  or  seduction,  ^romUe**011 

/»  i  •    .  j»        j  •  j  •  seduction,  mali- 

or  any  mctiicwus  %njury,  or  for  damages  in  any  dx vorce  dous  injury,  or 

suit  (d).     It  has  lately  been  enacted  that  an  order  of  discharge  divorce. 

will  not  release  the  insolvent  from  any  liability  under  a  judgment 

against  him  in  an  action  for  seduction,  or  under  an  affiliation  or 

maintenance  order,  or  under  an  order  or  a  judgment  against  him 

as  a  respondent  or  co-respondent  in  a  matrimonial  cause,  except 

to  such  an  extent  and  under  such  conditions  as  the  Court  expressly 

orders  in  respect  to  such  liability  (e). 

III. — //  the  insolvent  shall  have  put  any  creditor  to  any  vcxa-  Frivolous 

'  jt  o  a  defences  and 

turns  or  unjustifiable  expense  by  any  frivolous  or  inequitable  SSSJ)Sf>inst 
defence  or  claim  in  any  action,  suit  or  other  proceeding  (/).  It 
will  be  observed  that  the  sub-section  is  not  limited  as  in  some  of 
the  former  Acts  as  to  the  recovery  of  money  demands  by  credi- 
tors (g).  In  dealing  with  the  objection  in  reference  to  an  alleged 
frivolous  defence  to  an  order  nisi  for  sequestration  it  was  queried 
as  to  whether  such  would  come  under  the  Act  (h).  It  has  been 
held  that  a  debtor's  summons  is  a  proceeding  within  the  meaning 

(6)  In  re  Mclntyrt,  11  V.L.R.,  at  p.  (/)  S.  141  (in.),  Act  of  1890. 

318.  (g)  Vide  Re  Mc Nolly,  12  V.L.R.,  at 

(c)  Ex  parte  and  re  Dance,  29  L.J.        p.  257  (note). 

Bk.,  16.  (h)  In  re  Kershaxc,  1  V.L.R.  (I.),  at 

(d)  S.  141  (n.),  Act  of  1890.  p.  49.     In  this  case  there  was  no  evi- 

(e)  S.  96,  Act  of  1897 — compare  53  aence  that  the  allegation  was  true. 
and  54  Vict.,  c.  71,  s.  10.  ' 
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CHAP,  viii,  of  the  sub-section  and  subject  to  its  provisions,  and  where  the 
—  -  -  —  debtor,  admittedly  indebted  to  the  creditor  to  a  large  extent, 
took  various  technical  objections  to  the  summons,  which  were  over- 
ruled, and  some  of  the  objections  were  repeated  by  the  debtor  in 
opposing  the  sequestration  of  his  estate,  it  was  held  that  the  insol- 
vent had  been  guilty  of  raising  a  frivolous  defence  thereto,  putting 
the  petitioning  creditor  to  vexatious  expense  (i).  It  was  held  (k) 
that  the  debtor  commits  the  offence,  if  having  no  honest  object 
to  attain,  he  puts  in  sham  or  useless  pleas  solely  to  harass  the 
creditor.  Where  just  exception,  however,  may  be  taken  to  the 
proceedings  of  the  creditor  it  is  otherwise ;  in  such  a  case  a  plead- 
ing which  gives  the  debtor  time  is  not  within  the  sub-section 
although  there  might  be  no  substantial  defence  at  law  (/),  and  it 
has  also  been  said  that  good  grounds  of  defence  are  not  merely 
such  grounds  as  would  be  available  as  a  defence  in  a  Court  of 
Justice  but  grounds  which  to  an  honorable  man  would  afford  a 
moral  justification  for  the  defence  (m).  In  a  case  where  the 
plaintiff  creditor  failed  to  recover  a  large  portion  of  his  claim 
without  any  reason  being  given  for  that  failure,  it  was  held  that 
such  being  the  case  the  insolvent  could  not  be  found  guilty  of 
raising  a  frivolous  or  inequitable  defence  although  the  main 
defence  was  frivolous  and  vexatious  (n).  It  was  also  stated  that 
there  may  be  cases  in  which  the  plaintiffs  recovering  part  only  of 
the  demand  would  not  clear  the  defendant  from  the  imputation 
of  being  frivolous  and  vexatious  in  defending  (o). 


Wilfully 

delaying 

sequestration 

to  benefit 

certain 

creditors. 


IV. — If  tfte  insolvent  shall  have  wilfully  delayed  sequestrating 
his  estate  or  avoided  the  sequestration  thereof  in  order  to  benefit 
or  assist  one  or  more  creditors  to  the  disadvantage  and  loss  of 
the  rest  (p).  The  sub-section  contemplates  a  designed  and  pre- 
concerted postponement  of  sequestration,  and  therefore  proof  of 
mere  procrastination  or  shrinking  from  the  ordeal  of  the  Court 
is  not  sufficient  nor  is  that  of  a  foolish  and  ill-advised  persistency 
in  avoiding  sequestration  (q). 


{%)  In  re  Lyon,  4  A.J.R.,  10S. 

{k)  Be  Mathieson,  3  A.J.R.,  92. 

(I)  Ibid,  and  vide  Ex  parte  Johnson, 
4DeG.  &Sm.,25. 

(m)  In  re  McOrath,  1  A.L.T.,  132; 
In  re  Mathieton,  3  A.J.R.,  92. 

(n)  In  re  Wright  ds  Higgins,  7  V.L.R. 
(I.),  7;  2A.L.T.,  144. 


(o)  Ibid,  at  p.  10.  One  of  the  re- 
ported cases  which  affords  a  good 
instance  of  a  frivolous  or  inequitable 
defence  is  In  re  McGrath,  1  A.L.T.. 
132. 

(p)  S.  141  (iv.),  Act  of  1890. 

{q)  In  re  Mathieson,  3  A.J.R.,  92. 
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V. — If  the  insolvent  shall  have  by  habits  of  gambling,  extra-  chap.  viii. 
vagance  or  vice,  diminished  his  means  of  payment  so  as  to  lead  Gambling 
to  his  becoming  insolvent  (r).      The  offence  arises   when  the  wee?****1106  °r 
gambling,  extravagence  or  vice  has  diminished  the  debtor's  means 
of  payment  to  such  an  extent  that  it  leads  to  his  becoming  insol- 
vent, and  therefore  the  material  ingredient  of  proof  is  that  the 
insolvent  was  a  loser  (s),  and  that  therefore  he  has  deprived  him- 
self of  the  means  of  paying  his  debts.     A  man  may  be  a  deep 
gambler,  but  not  necessarily  a  loser  (t).    It  is  wrong  to  assume 
that  a  man  is  a  gambler  because  he  buys  shares  in  a  prospering 
—W  withi  h.vi„g  the  me»»  o/p.ying  »p  JJL  ft* 
ever  could  be  made  upon  such  shares,  and  the  test  whether  a  man 
has  been  gambling  or  rashly  speculating  does  not  depend  upon 
his  ability  to  pay  the  calls  subsequently  made,  but  upon  his 
conduct  and  position  when  he  bought  (u). 

An  objection  taken  under  this  sub-section  to  the  effect  that  the 
insolvent  had  diminished  his  means  of  payment  by  habits  of 
gambling  in  speculating    largely  in   mining  shares,   was    not 
Ltained,  on  the  ground  that  LLg  in  mi nmg  shares  was  not ' 
gambling  (v). 

VI. — 7/  the  insolvent  has  not  complied  with  the  lawful  direc-  Non-compliance 

'  ■*  with  lawful 

tions  and  demands  of  the  assignee  or  trustee  of  his  estate  (x).  By  ^?^fe°"oro£ 
a.  128,  Act  of  1890,  the  insolvent  must  amongst  his  other  duties  wait fcrustce- 
at  such  times  on  the  trustee,  and  generally  do  all  such  acts  and 
things  in  relation  to  his  property,  and  the  distribution  of  the 
proceeds  amongst  his  creditors  as  may  be  reasonably  required  by 
the  trustee,  and  for  a  wilful  failure  to  perform  such  duties  he  may 
in  addition  to  any  other  punishment  be  punished  for  contempt  of 
Court. 

VII. — If  the  insolvent  being  a  trader  has  carried  on  trade  by  carrying  on 

trade  by  means 

means  of  fictitious  capital  (y).     This  sub-section  is  restricted  to  ^fVjai1Uoua 
traders,  and  a  person  carrying  on  business  as  an  accountant,  broker 
and  commission  agent  is  not  one  within  it  (z).    "  Fictitious  "  does 
not  mean  feigned  or  falsely  described,  but  unreal — that  which 

(r)  S.  141  (v.),  Act  of  1890.  (I.),  1.     As  to  gambling  on  the  Stock 

(s)  Vide  In  re  Davits  ( 7. 7?.),  1W.&  Exchange  for  differences  vide  In  re  and 

W.  (I. ),  at  p.  6.  ex  parte  Jenkins,  8  Morrell,  36. 

(t)  Ibid.  {x)  S.  141  (vi.),  Act  of  1890. 

(ti)  In  re  Davits  {J.B.),  17  A.L.T.,  (y)  S.  141  (vn.)f  ante. 

2;  2  A.L.R.,  39.  (z)  In  re  Aarojis,  6  V.L.R.  (L),  56. 

(r)  In  re  Schuhkrafl,  4  W. W.  &  a'B. 
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CHAP.  Tin.  seems  and  is  not  (a).  Trading  with  fictitious  capital  is  a  matter 
somewhat  hard  to  define,  but  it  must  mead  that  the  insolvent  has 
made  some  false  statement  or  acted  in  some  way  so  as  to  produce 
a  false  opinion  about  his  capital  (6).  Trading  on  accommodation 
acceptances  would  be  within  the  sub-section  (c),  and  where  the 
insolvents  embarked  in  an  extensive  speculation,  having  entered 
into  a  large  railway  contract  with  the  Government  of  Victoria 
without  capital,  relying  upon  funds  to  be  supplied  by  a  bank  which 
received  all  payments  made  by  the  Government  and  placed  them 
out  of  the  control  of  the  insolvents,  it  was  held  to  be  a  case  of 
trading  on  fictitious  capital  (d).  The  position  was  fictitious  because 
to  the  world  the  insolvents  would  seem  persons  of  means  dispos- 
able at  their  discretion,  but  to  those  to  whom  they  became  liable  in 
business  they  had  none  (e).  A  clear  case  is  if  the  insolvent  begins 
business  without  capital,  and  in  debt,  and  is  never  solvent  from 
commencement  to  close,  and  in  the  meantime  is  kept  afloat  by 
transactions  which  while  they  furnish  supplies  from  day  to  day, 
leave  him  always  in  debt  and  having  no  real  capital  to  meet  his 
liabilities,  borrows  money  continually  to  avert  difficulties  as 
they  thicken,  and  uses  his  wife's  money  to  eke  out  the  paucity  of 
his  own  (/).  On  the  other  hand  an  objection  alleging  that  the 
insolvent  knowing  the  very  uncertain  state  of  his  affairs  continued 
to  order  large  consignments  and  raise  money  on  bills  of  lading, 
and  thus  with  inadequate  capital  traded  on  speculative  consign- 
ment of  goods  purchased  on  credit  and  with  the  advances  made 
thereon  from  time  to  time  paid  for  previous  purchases  made  in  a 
similar  manner,  was  unsustained  as  a  charge  of  trading  with 
fictitious  capital.  The  judge  failed  to  see  what  the  fiction  was, 
but  believing  the  objection  to  be  true  thought  it  perhaps  to  be  a 
ground  for  some  charge  against  the  insolvent  (g).  Considering 
bad  debts  as  good  ones  cannot  be  regarded  as  carrying  on  trade 
by  means  of  fictitious  capital  within  the  meaning  of  the  sub- 
section (h). 

Failure  to  make      VIII. — If  the  insolvent  has  not,  so  far  as  he  was  examined 

a  full  and  fair  J  .  . 

dJ|Jj|0*!,re  0(      thereupon,  made  a  full  and  fair  disclosure  of  his  property  in 

(a)  In  re  McDonald,  1  A.L.T.,  185.  V.L.R.  (I.),  7  ;  2  A.L.T.,  144. 

(b)  In  re  Monaghan,  10  V.L.R.  (I.),  (e)  Ibid. 

at  p.  16  ;  6  A.L.T.,  1.  (/)  In  re  McDonald,  1  A.  L.T.,  186. 

(c)  In  re  Bryant,  4  W.  W.  &a'B.  (I.),  {g)  In  re  Oppenheimer,  6  V.L.R.  [t)t 
at  p.  11.                                                          26. 

{d)  In   re     Wright    ds    Higgins,    7  (h)  In  re  Martin,  2  A.  L.T.,  4S. 
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possession,  reversion,  or  expectancy  (i).  An  insolvent  failed  to  chap.  viii. 
inform  his  trustees  of  an  asset  omitted  from  his  schedule,  as  the 
Court  thought  by  an  oversight,  and  it  was  consequently  held 
that  such  did  not  authorise  the  refusal  or  suspension  of  his 
certificate  on  the  ground  that  he  had  not  made  a  full  and  fair 
disclosure  of  his  property  (k).  Inquiries  should  be  made  and  the 
failure  then  to  make  a  full  and  fair  disclosure  would  bring  the 
insolvent  within  the  sub-section  (I),  as  for  instance  where  the 
insolvent  refused  to  surrender  certain  goods  which  the  messenger 
of  the  Court  sought  to  seize  and  also  falsely  represented  them  as 
the  property  of  another  person  (m). 

IX. — If  the  insolvent  shall  have  wilfully  violated  or  omitted  ^lsSonto°T 
to  comply  with  any  of  the  provisions  of  the  Acts  (n).  If  an  prolwion^of 
insolvent  pay  a  creditor  his  debt  or  a  portion  of  it  after  sequestra- 
tion, s.  75,  Act  of  1890,  avoids  such  as  between  the  creditor  and 
others,  but  such  section  does  not  forbid  such  a  payment  so  as  to 
make  the  insolvent  violate  any  provision  of  the  Acts  and  thus 
bring  him  within  this  provision  (o). 

X. — If  the  insolvent  shall  have  contracted  any  debt  or  debts  to  contracting 

J  ^  debts  without 

any  of  his  creditors  without  in  fact  intending  to  pay  or  having  jJ^orhavtaR 
(U  the  time  lie  contracted  such  debt  or  debts  any  reasonable  or  e^etition  of 
probable  expectation  of  being  able  to  pay  the  same  (p).     To  show  pa*,ng  8ame' 
a  general  inability  on  the  part  of  the  insolvent  to  pay  all  his 
debts  is  insufficient  (q).     In  other  words  an  inability  to  meet  all 
debts   is   not  a  ground   for   refusing  a  certificate  if  there  are 
probable  means  of  paying  the  particular  debt  (r). 

In  drawing  money  from  a  bank  a  debt  it  appears  may  be 
created  which  the  insolvent  can  be  regarded  as  having  had  no 
reasonable  or  probable  expectation  of  paying  (s) ;  but  the  fact, 
however,  that  a  person  in  insolvent  circumstances  overdraws  an 
account  current  does  not  in  itself  amount  to  contracting  a  debt 

(0  S.  141  (vin.),  Act  of  1S90.  (/>)  S.  141  (x.),  Act  of  1590. 

(*)  In  re  Aarons,  6  V.L.R.  (L),  56.  (q)  Vide  In  re   Walters,  3  W.  W.  & 

(ft  Vide  In  re  Dunphy,  3  A. L.T.,  28.  a'B.  (I.),  14;  In  re  Mason,  ibid,  28; 

(m)  Vide  In  re  Pogonotvski,  1  W.W.  In  re  Goldsmith,  5  V.L.R.  (I.),  18  ;  In 

Jfca'B.  (I.),  29,  decided  under  7  Vict.  re  Hill,  1  A.J.R.,  172. 

c.  19.  (r)  In  re  Arnold,  5  V.L.R.  (I.),  at  p. 

(n)  S.   141  (ix.),  Act  of  1890 ;  a.  1,  45;  In  re  Aarons,  6  V.L.R.  (I.),  at  p. 

Act  of  1897.  60. 

(o)  Vide  In  re  Kershaw,   1  V.L.R.  («*)  Vide  In  re  Handasyde,  1  W.  & 

(I.),  at  p.  49.  W.  (I.),  113. 
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chap.  viii.  without  reasonable  or  probable  expectation  of  being  able  to  pay 
the  same  (t). 

In  a  case  where  the  insolvent  renewed  a  debt  by  giving  his 
bills  to  a  creditor  in  order  to  buy  off  opposition  to  his  certificate 
application  and  became  insolvent  again,  the  creditor  opposed  his 
certificate  in  the  second  insolvency  on  this  sub-section  amongst 
other  objections.  In  so  renewing  the  debt  the  insolvent  indicated 
to  the  creditor  that  he  had  no  means  of  his  own  to  pay  the  same, 
and  the  objection  failed,  as  it  could  not  be  inferred  that  he  never 
intended  to  pay  it  (u) ;  and  the  objection  also  failed  where  the 
balance  of  debt  was  reincurred  by  the  acceptance  of  a  bill  subse- 
quent to  a  release  under  an  assignment  for  the  benefit  of  credi- 
tors, the  bill  being  accepted  on  the  express  agreement  for  an 
indefinite  renewal  (v). 

Accommodation  bill  transactions  are  not  regarded  with  favour, 
and  such  must  be  expected  to  be  subjected  to  rigid  investiga- 
tion (a?).  The  objection  was  successful  where  the  insolvent  had 
accepted  accommodation  bills,  and  whose  means,  though  adequate 
to  meet  his  proper  liabilities,  were  totally  inadequate  to  meet  such 
bills  (x).  The  acceptance  of  such  bills  is  a  contracting  of  debts, 
the  debt  arising  as  soon  as  the  bill  is  discounted  (y). 

Where  an  insolvent  had  been  ordered  to  pay  damages  and  costs 
as  a  co-respondent  in  a  divorce  case,  such  was  held  not  to  be  a 
debt  contracted  within  the  meaning  of  the  analogous  section  of 
the  English  Act  of  1861,  s.  159  (z). 

XI. — If  the  insolvent,  being  at  the  time  indebted  to  any  of  his 
creditors,  shall  have  unjustifiably  made  away  with,  or  disposed 
of  otherwise  than  bond  fide  and  for  a  valuable  consideration, 
any  of  his  property  (a).  The  cases  to  which  this  sub-section  is 
often  applied  are  those  in  the  nature  of  settlements  or  assign- 
ments of  property,  which  should  rightly  belong  to  the  creditors, 
as  for  instance  a  settlement  executed  in  anticipation  of  the 


Unjustifiably 
making  awuy 
or  disposing 
of  property. 


{t)  Ex  parte  Harrison,  in  re  Baillie, 
L.R.,2Ch.,  195. 

{u)  In  re  Cunningham,  2  V.L.R.  (I.), 
9.  In  this  case  it  was  doubted  whether 
a  debt  so  revived  could  be  deemed  to 
be  contracted  within  the  Act. 

{v)  In  re  Mathieson,  3  A.J.R.,  92. 

(w)  Ex  parte  Hammond,  6  De  G.  M. 
&  G.,  699. 


(a:)  In  re  Bryant,  4  W.  W.  k  a'R  (U 
7.  See  also  Ex  parte  and  re  Barker, 
33  L.J.  Bk.,  13,  and  Ex  parte  and  re 
Mee,  L.R.,  1  ;  Ch.,  337. 

(y)  In  re  Bryant,  ant*.. 

(z)  Ex  parte  and  re  Clayton,  5  L.R. 
Ch.,  13. 

(a)  S.  141  (xi.),  Act  of  1890. 
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possible  result  of  litigation  or  after  the  result  is  known  (6),  or  a  CHAP,  VIII. 

voluntary  settlement  of  all  the  insolvent's  property  on  his  wife 

with  the  design  of  evading  the  payment  of  damages  in  an 

action  (c).     Where  the  assignment  of  such  property  was  made  to 

a  company,  and  the  insolvent  denied   that  such  company  had 

any  existence,  the  assertion  was  held  strong  evidence  in  support 

of  the  objection,  as  it  showed  that  he  had  gone  through  the  form 

with  the  apparent  dishonest  purpose  of  assigning  property  which 

belonged  to  his  creditors  (d).    The  insolvent,  however,  is  estopped 

from  denying  in  such  a  case  that  the  company  had  no  corporate 

existence  (e).    Where  a  settlement  of  property  of  great  value  was 

made  by  the  insolvent  on  his  wife,  it  being  probable  at  the  time 

that  he  contemplated  insolvency  from  the  extent  of  his  liabilities, 

the  Court  found  the  transaction  so  far  dishonest  as  to  come  within 

the  meaning  of  the  word  "unjustifiably,"  which  latter  word,  it  was 

held, should  be  regarded  as  not  only  "illegally  ,"but"dishonestly"(/). 

The  "unjustifiably"  making  away  is  a  matter  of  proof,  and  there 
is  nothing  in  the  mere  fact  that  a  settlement  has  been  made  at  a 
time  a  debt  is  owed  to  a  creditor  to  show  that  he  so  made  away 
with  the  property  (g).  In  a  later  case  the  unjustifiable  disposal  of 
the  property  took  the  form  of  a  sub-lease  of  a  property  of  which 
the  insolvent  was  lessee,  and  which  formed  his  only  available 
means  of  support.  The  sub-lease  was  made  to  a  relative,  who  in 
the  opinion  of  the  Court  was  merely  a  trustee  for  the  insol- 
vent (k).  For  the  purpose  of  with-holding  a  certificate,  assign- 
ments between  relatives  it  has  been  held  on  the  eve  of  the  insol- 
vency of  the  assignor  not  publicly  visible,  and  the  details  of  which 
are  very  improbable,  should  generally  be  held  fraudulent,  although 
sworn  by  the  parties  to  have  been  honestly  effected,  in  such  a 
way  that  no  decided  falsehood  can  be  detected  in  their  testi- 
mony (i). 

Buying  goods  and  immediately  pledging  them  to  raise  money 
is  covered  by  the  sub-section  (£). 

(b)  Vide  Goodman  v.  Hughes,  1  W.        and  McKinley's  Digest,  p.  19. 

A  W.    (E.),  202;   In   re  Solomon,   1  (g)  In  re  Mahony,  1  W.  &  W.  (I.), 

W.W.  Jfca'B.  (I.),  45.  188. 

(c)  In  re  Curliy,  2  W.W.  &  a'B.  (I.),  (h)  In  re  Aarons,  6  V.L.R.  (I.),  56. 
1.  (»)  Vide  In  re  Allen,  2  W.W.  &  a'B. 

(d)  Vide  re  Hall,  14  V.L.R.,  633.  (I.),  at  p.  7. 

(<)  Ibid.  (k)  In  re  Handasyde,  1  W.  &  W.  (I. ), 

(/)  In  re  Rogers,  N.C.,  41 ;  Purvea        110. 
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Unlawfully 
expending  or 
appropriating 
trust  money. 


chap.  viii.  XII. — If  the  insolvent  shall  have  unlawfully  expended  for  his 
own  benefit  or  appropriated  to  his  own  use  any  property  of  which 
he  shall  at  the  time  have  had  the  charge  or  disposition  as  a 
trustee  or  agent  factor  or  broker  only,  and  not  in  any  other 
capacity  (I).  The  offence  under  this  sub-section  is  limited  to 
property  of  which  the  insolvent  has  at  the  time  the  charge  or 
disposition  as  a  trustee  or  agent  factor  or  broker  only,  and  not 
in  any  other  capacity,  and  therefore  it  is  necessary  to  prove  that 
the  insolvent  appropriated  property  in  which  he  had  not  acquired 
an  interest  himself  (ra).  The  words  mean  a  broker  or  agent 
factor  or  trustee  without  any  interest,  and  the  word  "  only  "  was 
advisedly  inserted  to  exclude  cases  in  which  the  character  of 
agent  existed  along  with  some  other  character  involving  an 
interest  (n).  The  sub-section,  therefore,  will  not  apply  where  the 
insolvent  was  warranted  by  the  previous  transactions  between 
the  creditor  and  himself  in  regarding  the  property  in  his  posses- 
sion as  involving  a  question  of  indebtedness  only,  and  the  best 
test  of  the  appropriation  to  the  insolvent's  own  use  of  moneys  is 
to  inquire,  was  it  his  duty  to  keep  the  money  so  ear-marked  that 
in  the  event  of  the  creditor's  death  it  could  be  said  it  was  his 
money ;  or  was  the  insolvent  warranted  by  all  the  previous  trans- 
actions between  the  creditor  and  himself  in  receiving  the  money 
and  treating  himself  merely  as  a  debtor  for  the  amount  (o). 
An  insolvent  was  held  merely  a  debtor  and  the  sub-section 
inapplicable  where  he  as  a  broker  effected  insurances  for  the 
Government  in  various  companies,  and  the  policies  were  issued 
in  exchange  for  his  I.O.U's.  for  the  amount  of  the  premiums 
which  were  subsequently  received  by  the  insolvent  from  the 
Government  and  paid  to  the  companies  by  him,  and  he  became 
insolvent  after  having  received  certain  premiums  which  he  had 
failed  to  pay  over  (p).  The  objection  is  sustainable  against  an 
auctioneer  entrusted  with  property  for  sale  who  pays  the  proceeds 
into  his  general  banking  account  and  fails  to  pay  (q)  and  also 
against  an  insolvent  who  receives  money  to  be  invested  at  interest 
on  good  and  approved  securities,  but  instead  the  money  is  lent 
out  on  bills  drawn  by  and  payable  to  himself  personally  and 


(I)  S.  141  (xii.),  Act  of  1890. 
(m)   Vide  Be  Vagg,  14  V.L.R.,  910. 
(n)  Vide  In  re  Perry,  1  W.  &  VV.  (I.), 
150. 


(o)  In  re  Nantes,  1  W.  &  W.  (I.),  1. 
{p)  In  re  Aarons,  6  V.LR.  (L),  56. 
(?)  In  re  Perry,   1  W.   &  W.  (L), 
150. 
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is  treated  and  appears  in  his  schedule  as  his  own,  and  his  books  chap.  viii. 
contain  nothing  to  indicate  the  true  state  of  the  case,  that  the 
insolvent  had  no  interest  in  the  money  except  a  bare  remunera- 
tion for  his  services  in  the  way  of  commission  (r).  In  considering 
this  objection  to  a  certificate  the  fact  that  the  creditor  had 
sustained,  owing  to  the  smallness  of  the  amount,  but  little  injury 
does  not  afford  the  insolvent  any  relief,  as  misappropriation  has 
no  degrees,  neither  can  a  subsequent  arrangement  made  between 
the  creditor  and  insolvent  that  the  money  in  question  should  be 
considered  as  a  loan,  especially  after  sequestration,  do  away  with 
the  offence  (#).  Fraudulent  intent  is  not  an  ingredient  of  the 
offence  (t).  Where  the  insolvent's  firm  who  were  agents  for  a  bank 
failed  to  pay  over  an  amount  owing  to  a  mistake  on  the  part  of 
their  book-keeper  and  there  was  no  evidence  of  dishonesty  such 
did  not  amount  to  an  offence  within  this  sub-section,  as  "  unlaw- 
fully "  in  such  means  "  dishonestly,"  but  it  was  culpably  negligent 
conduct  under  s.  142  (w). 

The  word  "  property  "  in  this  sub-section  is  not  equivalent  to  pSJJfJJ*  ?i 
the  word  "  property  "  as  defined  in  the  interpretation  clause.     In  8ub-9ection- 
this  sub-section  it  means  the  goods  or  money  themselves  and  not 
a  right  or  interest  in  property  or  an  obligation  arising  therefrom 
as  included  in  the  definition  (v). 

XIIL — If  the  insolvent  shall  have  given  any  creditor  a  fraudu-  Giving  a  creditor 
lent  preference  (w).  This  sub-section,  since  the  enactment  of  the  preference. 
Insolvency  Statute  1871,  has  been  limited  to  a  fraudulent  prefer- 
ence. In  the  Act  prior  to  that..  28  Vict.  c.  273,  s.  103,  the  offence 
was  "  where  he  shall,  in  contemplation  of  insolvency,  or  knowing 
"  himself  to  be  insolvent,  have  given  any  creditor  any  fraudulent 
"  or  unjust  preference."  And  under  that  Act  "  a  fraudulent  and 
"  unjust  preference  "  was  with  doubt  regarded  not  necessarily  to 
be  a  fraudulent  preference  contemplated  by  the  other  provisions 
of  the  Act  (x)y  and  was  such  a  preference  as  would  not  merely 
avoid  the  payment  but  had  some  fraud  in  connection  with  it  (y). 

[r)  In  re  ChrUtophers,  1  W.  &  W.  (v)    Vide  In  re    Vagg,   14  V.L.R., 

(1),  108.  902. 

(«)  In  re  Scott,  4  A. J.R.,  50,  65  ;  and  [w)  S.  141  (xm.),  Act  of  1890. 

ride  Ex  parte  Selby,  25  L.J.,  Bky.,  13.  (x)  Vide  In  re  White,  6  W.  &  W.   & 

(t)  Ibul.  a'B.  (I.),  7. 

(«)  In  re  Martin,  2  A.L.T.,  48  ;  vide  (y)  In  re  Oreen,  1  A.J.R.,  104. 

post,  at  p.  398. 
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chap.  viii.  By  s.  73,  Act  of  1890,  a  fraudulent  preference  is  defined.    The 
~  "  question  of  fraudulent  preference  is  dealt  with  at  p.  232,  ante. 


Suspension  of 
certificate  for 
fraudulent  or 
culpably  negli- 
gent conduct. 


Object  and 
nature  of  the 
provision. 


Negligence  of 

insolvent's 

employe. 


Reckless 
trading. 


By  agent. 


By  partners. 


If  it  appear  to  the  Court  upon  a  certificate  application  that 
though  the  insolvent  has  not  been  guilty  of  any  of  the  offences 
mentioned  in  the  140th  and  141st  sections,  the  conduct  of  the 
insolvent  before  or  after  sequestration  has  been  fraudulent  or 
culpably  negligent,  the  Court  may  suspend  the  certificate  for 
any  period  not  exceeding  one  year  (z).  The  object  of  this  pro- 
vision is  to  deal  with  misconduct  not  distinctly  specified  in 
the  Act.  There  are  two  distinct  offences  contemplated  i.e.,  con- 
duct fraudulent  and  conduct  culpably  negligent,  and  they  should 
be  clearly  and  distinctly  proved  (a).  The  same  act  may  be 
both  (b),  but  distinct  convictions  should  be  expressed  stating 
what  the  misconduct  is,  fraud  or  culpable  negligence.  The  minor 
imputation  of  the  two  is  the  latter  (c),  and  it  means  something 
beyond  ordinary  negligence  or  imprudence,  such  extravagant 
negligence  as  would  approach  to  the  nature  of  fraud  by  reason  of 
its  extravagance  (d).  Where  an  insolvent  whose  firm  were  agents 
for  a  bank  to  sell  certain  property  had  to  account  to  the  firm's 
principal  for  the  proceeds  and  failed  to  pay  over  a  large  amount 
owing  to  a  mistake  on  the  part  of  their  book-keeper,  such  was 
held  to  be  culpably  negligent  conduct  within  the  section  (e). 
The  fraudulent  imitation  of  the  brands  of  trade  marks  of  another 
person  (/)  and  reckless  trading  (g)  are  probably  within  the  section. 
As  to  the  fraudulent  conduct  of  a  person  when  acting  as  an 
agent,  vide  in  re  Vagg  (h).  So  far  as  relates  to  "  misconduct  * 
the  Court  is  unable  to  draw  any  sound  distinction  between 
partners  (i).  If  the  misconduct  rests  with  one  of  the  partners  it 
is  for  the  others  to  show  their  exemption  (k). 


5. — Form  and  Effect  of  Certificate. 


Form  of 
certificate. 


The  certificate  is  issued  under  the  hand  of  the  judge  and  the 
seal  of  the  Court,  but  it  is  not  drawn  up  nor  does  it  take  effect 


(s)  S.  142,  Act  of  1890. 
(a)  Be  Cabena,  2  A.L.R.,  at  p.  87; 
17  A.L.T.,  286. 
(6)  In  re  Hearty,  6  V.L.R.  (I.),  37. 

(c)  Ibid. 

(d)  He  Cabena,  2  A.L.R.,  at  p.  88 ; 
17  A.L.T.,  286. 

(e)  In  re  Martin,  2  A.L.T.,  48. 


(/)  Vide  In  re  Brtbner,  2  W.  &  W. 
(L),  12. 

(g)  Vide  Iu  re  Gardner,  1  A.J.R., 
47. 

(h)  14  V.L.R.,  902. 

(t)  In  re  Ridltdgt  4  Co.,  2  W.  4  \V. 
(I.),  89. 

{k)  Ibid,  at  p.  97. 
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until  after  the  expiration  of  the  time  allowed  for  appeal  or  if  an  chap,  viil 

appeal  be  brought  after  the  decision  of  the  Court  of  Appeal  upon 

such  appeal  (I).  On  the  application  being  granted  for  a  certificate 

an  order  (ra)  to  that  effect  is  made  by  the  Court  before  the  issue 

of  the  certificate.     The  certificate  must  be  in  the  prescribed  form,  ^ffoau? 

for  which  see  71,  Appendix,  post     It  must  bear  date  either  the 

day   after  the    expiration    of    the  time    allowed  for  appeal   or 

the  day  of  the  decision  of  the  Court  of  Appeal  as  the  case  may 

require  (n). 

The  certificate  upon  taking  effect  discharges  the  insolvent  from  ^Jjg^ 
all  debts  provable  under  his  insolvency  save  as  otherwise  pro- 
vided in  the  Insolvency  Acts,  and  if  thereafter  any  action  be 
brought  against  him  for  any  such  debt,  claim,  or  demand  he  may 
plead   in  general  that  the  cause   of  action   accrued   before   he  Certiflcat6 
became  insolvent,  and  may  give  the  Act  and  the  special  matter  in  Jequwtrat'on. 
evidence,  and  the  certificate  is  sufficient  evidence  of  the  sequestra- 
tion and  the  proceedings  precedent  thereto  (o).     The  exceptions  J*m\heCepted 
from  the  operation  of  the  certificate  treated  by  the  Act  of  1890  S^0' the 
are  those  relating  to  assignees  or  trustees  of  insolvents1  estates 

.  Debts  due  to 

and  to  partners.     As   to   the  former,   the   assignee   or   trustee  insolvent  by 

*■  °  insolvent 

becoming  insolvent  and  being  indebted  to  the  estate  of  which  he  tru.8fcee  or 

o  o  assignee. 

was  assignee  or  trustee  in  respect  of  any  sum  of  money  impro-  Partner*  and 

&  .  .  Joint  creditors 

perly  retained  or  employed  by  him  is  not  discharged  by  obtaining  uu released. 
his  certificate  as  to  his  future  effects  in  respect  of  the  said 
debt  (p),  and  as  to  the  latter  the  certificate  does  not  release  or 
discharge  any  person  who  was  a  partner  with  the  insolvent  at 
the  time  of  the  insolvency  or  was  then  jointly  bound  or  had 
made  any  joint  contract  with  him  (q). 

Unliquidated  damages  arising  otherwise  than  by  reason  of  a  unliquidated 

.  damages  arising 

contract  or  promise  are  not  provable  in  insolvency  (r),  and  are  not  otherwise  than 

*  *  "    N    '  by  reason  of  a 

discharged  by  the  certificate  unless  the  action  was  commenced  in  Sanfcows. 

respect  thereof  prior  to  sequestration,  in  which  case  s.  77  provides 

the  mode  of  proof  and  consequently  the  discharge  of  the  liability. 

Where  the  Court  under  the  procedure  of  s.  114  thinks  that  the  debt*  incapable 

x  of  being  fairly 

estimated. 

(/)  S.  145,  Act  of  1890.  (p)  S.  151— compare  5  Vict  No.  17, 

(m)  Form  66,  Appendix,  post.  s.  98. 

(n)  S.  145,  Act  of  1890.  (q)  S.  146— compare  32  &  33  Vict.  c. 

(o)  S.  145 — compare  5  Vict.  No.  17,  71,*  s.   50.       Vide  also  s.   97,   Act  of 

m.  97  and   99;  28  Vict.  No.   273,  a.  1897— compare  Bankruptcy  Act  1883,  3. 

107  ;  32  &  33  Vict.  c.   71,  s.  49 ;  and  30  (4). 

46  &  47  Vict.  c.  52,  8.  30.  (r)  S.  114,  Act  of  1890. 
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CHAP.  VIII. 


Crown  debts. 


Alimony. 

Liability  for 
maintenance  of 
wife  and 
children. 


Debts  incurred 
or  forborne  by 
fraud  or 
fraudulent 
breach  of  truHt. 


Liability  under 
Judgment  for 
seduction 
affiliation  and 
maintenance 
orders  and 
matrimonial 
causes. 


value  of  a  contingent  debt  or  liability  is  incapable  of  being  fairly 
estimated,  it  may  make  an  order  to  that  effect,  and  upon  such 
order  being  made  such  debt  or  liability  for  the  purposes  of  the 
estate  is  deemed  to  be  a  debt  not  provable  in  insolvency  and 
presumably  therefore  undischarged  by  the  certificate  («). 

Debts  due  to  the  Crown  are  not  discharged  by  the  certificate,  as 
the  Crown  is  not  bound  by  the  Acts  since  it  is  not  named 
therein  (t).  Neither  is  the  obligation  to  pay  alimony  (u),  nor  is 
the  liability  of  a  parent  to  pay  for  the  maintenance  of  a  neglected 
child  (v),  nor  that  for  the  payment  of  an  order  for  maintenance 
money  of  a  wife  or  children  (w). 

By  the  Act  of  1897  the  certificate  does  not  release  an  insol- 
vent from  any  debt  or  liability  incurred  by  means  of  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  insolvent  was  a  party, 
or  a  debt  or  liability  whereof  he  has  obtained  forbearance  by  a 
fraud  to  which  he  was  a  party  (x).  The  costs  of  an  action  against 
a  fraudulent  trustee  are  not  "  a  debt  or  liability  incurred  by 
"  means  of  a  fraudulent  breach  of  trust "  within  the  meaning  of 
the  section  (0). 

The  Act  of  1897  also  provides  (a),  that  the  certificate  will  not 
release  an  insolvent  from  liability  under  a  judgment  against  him 
in  an  action  for  seduction  or  under  an  affiliation  or  mainten- 
ance order  or  under  an  order  or  a  judgment  against  him  as  a 
respondent  or  co-respondent  in  a  matrimonial  cause  except  to  such 
extent  and  under  such  conditions  as  the  Court  expressly  orders  in 
respect  of  such  liability. 


6. — Appeal  from  Certificate  Decisions. 

An  appeal  lies  either  from  the  grant  or  refusal  of  a  certificate 
application  (6). 

judges  reasons       On  the  ground  that  appeals  in  respect  to  certificates  are  nearly 
all  one-sided  it  is  of  the  utmost  importance  that  s.  11,  Act  of  1890, 


(s)  S.  114;  and  vide  Breslauer  v. 
Brown,  3  App.  Cos.,  at  p.  699. 

(0  Beg.  v.  Griffith*,  9  V.L.R.  (L.),  45. 

(u)  In  re  and  ex  parte  Hawkins,  ( 1 894) 
1  Q.B.,  25  ;  1  Man  son,  6  ;  Linton  v. 
Linton,  15Q.B.D.,  239. 

(p)  Neglected  Children's  Act  1890,  8. 
53. 

(to)  Vide  re  Harris,  6  V.L.R.  (L.), 


47. 

(x)  Act  of  1897,  s.  96— compare 
Bankruptcy  Act  1883,  8.  30. 

(z)  In  re  Greer,  Napptr  v.  Fanskaxx, 
(1895)  2  Ch.,  217  ;  2  Manson,  350. 

(a)  S.  96  (rf)— compare  Banbrnplnf 
Act  1890,  a.  10. 

(6)  S.  11,  Act  of  1890  ;  Be  Dyte,  « 
V.L.R.    (I.),    42;   Be   Mclntyn,  11 
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which  requires  that  the  judge  who  makes  the  order  to  forward  to  chap.  vra. 
the  Supreme  Court  a  copy  of  his  notes  of  the  evidence  taken 
before  him  together  with  a  statement  of  his  reasons  for  making 
such  order,  should  be  complied  with  (c).      Fragmentary  remarks 
are  not  sufficient  (d\ 

The  rule  apart  from  exceptional  cases  in  appeals  of  this  kind  Rule  as  to  costs 

1  *  *  *  In  such  appeal 

by  insolvents  is   not  to  discourage  trustees  and  creditors  f rom  b>* inaolvente- 
appearing  in  the  Supreme  Court  to  support  the  decisions  of  the 
Court  below  by  awarding  costs  against  them,  and  the  general 
rule  therefore  in  allowing  an  insolvent's  appeal  is  to  do  so  with- 
out costs  (e). 

7. — Certificates  under  Old  Law. 

An  insolvent  whose  certificate  has  been  granted  under  the  law  certificates 
in  force  previous  to  the  passing  of  the  Insolvency  Act  1871,  but  oidiawbutnot 
whose  certificate  has  not  been  confirmed  at  the  next  sitting  of 
the  Supreme  Court  after  the  grant  thereof,  has  liberty  to  apply 
to  the  Supreme  Court  for  an  order  confirming  such  grant,  and 
such  confirmation  has  the  same  force  and  effect  as  if  the  same 
had  been  made  at  the  next  sitting  referred  to  of  such  Court  (/). 
The  next  sitting  of  the  Court  is  reckoned  from  the  oral  grant 
and  not  the  next  sitting  after  the  signature  to  the  certificate  (g). 
The  provision  does  not  apply  to  certificates  under  the  old  law 
granted  since  the  passing  of  the  Insolvency  Statute  1871  (h). 

Any  person  whose  certificate  has  been  granted  previous  to  such  Certificates 

, '  .  ,  .  granted  under 

time  aforesaid  by  the  chief  or  other  commissioner  of  insolvent  ow  law  but 

*  refused  by 

estates,  but  who  upon  appeal  to  the  Supreme  Court  has  had  such  SappeL.Court ' 
certificate  refused,  may  apply  to  the  Court  at  Melbourne  upon 
giving  such  notice  as  the  rules  may  direct,  and  the  Court  may, 
having  regard  to  the  grounds  of  the  refusal  of  the  certificate  and 
the  period  which  has  elapsed  since  such  refusal,  grant  or  further 
suspend  any  such  certificate  for  such  period  and  upon  such  terms 
(if  any)  as  the  Court  may  deem  just.  Every  certificate  granted 
under  this  provision  must  be  in  the  same  form  and  has  the  same 

V.L.R.  (L),  at  p.  319.     Aa  to  appeals  at  p.  320 ;  and  Re  Cabena,  2  A.L.R.,  88. 

generally,  vide  p.  19,  et  «eq.,  ante.  (/)  S.  152,  Act  of  1890  ;  and  vide  b. 

(c)  In  re  Davie*,  17  A.L.T.,  261  ;  2  105,28  Vict.,  No.  273. 

A.L.R.,  37.  (g)  In  re  Ryan,  13  V.L.R.,  597. 

id)  Ibid.  (A)  In  re  Bowman,   3  V.L.R.   (I.), 

(e)  In  re  Mclniyre,  11  V.L.R.  (I.),  104. 

28 
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Application  to 
Melbourne 
Court  where 
certificate  has 
been  refused 
under  old  law. 


Procedure. 


chap.  viii.  effect  as  any  certificate  granted  under  the  law  in  force  in  Vic- 
toria at  the  time  any  such  certificate  was  refused  (i). 

Any  person  whose  certificate  has  been  refused  under  the  law 
relating  to  insolvency  in  force  in  Victoria  before  the  passing  of 
the  Insolvency  Statute  1871,  but  who,  not  having  appealed  to  the 
Supreme  Court  against  such  refusal,  cannot  avail  himself  of  the 
rider  to  the  Act  10  Vict.  No.  14,  or  of  the  provisions  of  28  Vict 
No.  273,  s.  109,  may  apply  to  the  Court  at  Melbourne,  subject  to 
giving  such  notice  as  the  rules  may  direct,  for  an  order  granting 
him  a  certificate,  and  the  Court  may,  having  regard  to  the  ground 
of  the  refusal  of  the  certificate  and  the  period  which  has  elapsed 
since  such  refusal,  grant  or  further  suspend  any  such  certificate 
for  such  period  and  upon  such  terms  (if  any)  as  it  may  deem 
just  (k).  Every  certificate  granted  under  the  provisions  of  this 
provision  is  in  the  same  form  and  has  the  same  effect  as  any  cer- 
tificate granted  under  the  law  in  force  in  Victoria  at  the  time 
any  such  certificate  was  refused  (I). 

Any  person  intending  to  make  application  to  the  Court  under 
s.  152  of  the  Act  of  1890  must  cause  notice  in  writing  to  be 
served  on  the  official  assignee  and  the  creditor  (if  any)  who 
opposed  the  grant  of  the  certificate  before  the  commissioner  or 
Supreme  Court  (as  the  case  may  be)  twenty  days  at  least  before 
the  time  fixed  for  the  hearing  of  such  application.  If  the  creditor 
who  opposed  is  dead  or  has  left  Victoria  it  is  sufficient  to  serve 
the  official  assignee.  The  Court  may,  on  cause  shown,  on  special 
application  direct  advertisements  to  be  inserted  in  lieu  of  service 
of  notice.  Every  person  applying  under  such  section  must  file 
with  the  chief  clerk  at  Melbourne  an  affidavit  setting  out  the 
date  of  the  sequestration,  and  that  two  years  have  elapsed  since 
the  refusal  of  the  certificate  by  the  Supreme  Court  or  commis- 
sioner (as  the  case  may  be),  and  what  dividend  (if  any)  has  been 
paid  in  his  estate,  and  the  grounds  of  the  refusal  ofhis  certificate, 
and  how  he  has  been  employed  in  the  meantime,  and  what  have 
been  his  means  (if  any)  of  paying  his  creditors.  The  chief  clerk 
of  the  Geelong  or  Beechworth  districts  respectively  must  upon 
any  application  being  made  to  the  Court  at  Melbourne  under 
such  section  regarding  an  estate  situate  in  those  districts,  upon 


(»)  S.  152,  Act  of  1890. 
(k)  Ibid. 


(I)  Ibid. 
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receiving  a  request  in  writing  so  to  do  together  with  the  fee  of  chap*  VIII. 
one  pound,  forward  to  the  chief  clerk  at  Melbourne  the  papers 
in  such  estate,  and  after  the  application  has  been  disposed  of  the 
chief  clerk  at  Melbourne  must  return  such  papers.  Any  creditor 
or  the  official  or  elected  assignee  may  appear  and  be  heard  on  any 
application  under  such  section  (m). 

On  such  applications  for  a  confirmation  of  the  certificate  notice 
should  be  served  upon  the  continuing  partners  and  members  of 
the  present  firms  as  being  members  of  the  old  creditors'  firms.  If 
there  is  any  special  difficulty  in  serving  the  creditors  it  may  be 
dispensed  with  (n).  Notice  has  not  invariably  been  required  and 
the  rule  has  been  relaxed  by  requiring  notice  to  be  served  on  a 
large  creditor  and  not  on  all  the  creditors  (o).  The  notices  may 
be  served  by  post  where  there  is  any  special  difficulty  in  effecting 
personal  service  (p). 

IL— RELEASE  OF  INSOLVENT  ESTATE. 

1. — Releases  under  ss.  131  and  132,  Act  of  1890. 

The  insolvent  may  apply  to  the  Court  for  an  order  releasing  Release  under 
his  estate  from  sequestration  if  at  any  time  after  sequestration  i»».  '* 
three-fourths  in  number  and  value  of  the  creditors  who  have 
proved  debts  by  writing  under  their  hands  (1)  agree  to  accept  an 
offer  of  composition,  (2)  or  security  for  composition  (q).  The 
offer  may  be  made  by  the  insolvent  or  any  person  on  his 
behalf  (r).  The  Court  upon  being  satisfied  (1)  that  such  offer 
has  been  actually  accepted  in  the  manner  stated ;  (2)  that  the 
terms  of  such  offer  have  been  complied  with  by  the  insolvent ; 
and  (3)  that  acceptance  of  the  same  has  not  been  procured  by 
him  or  anyone  on  his  behalf  to  his  knowledge  or  belief  by  any 
fraudulent  or  undue  means  or  influence  or  to  the  advantage  of 
one  creditor  over  another  unless  with  the  knowledge  and  consent 
in  writing  of  the  rest  of  the  creditors  may  make  such  an  order 
upon  such  terms  as  to  costs,  commission,  or  remuneration  and 
charges  already  incurred  as  may  be  just  (s).     In  addition  to  such 

(m)  R.  315.  {q)  S.  131— compare  32  &  33  Vict.  c. 

(»)  In  re  Fbdayson,  6  V.L.R.  (I.),  71,  a.  28  ;  5  Vict.  No.  17,  a.  86  ;  28  Vict. 

82,  83.  No.  273,  s.  42. 

(o)  In  re  Guthrie,  8  V.L.R.  (I.),  4,  5.  (r)  Ibid, 

[p)  In  re  Byrnes,  10  V.L.R.  (I.),  5.  («)  Ibid. 
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CHAP.  viii.  requirements  the  practice  of  the  Court  at  Melbourne  requires  the 
affidavit  of  the  insolvent  and  his  solicitor  to  contain  a  separate 
paragraph  to  the  effect  that  such  acceptance  has  not  been 
procured  either  by  the  payment  of  money  or  delivery  of  goods 
or  by  the  promise  to  pay  money  or  deliver  goods  or  by  giving 
any  promissory  note  or  bill  of  exchange  or  other  security  for  the 
payment  of  money  or  delivery  of  goods  or  by  the  promise  to  give 
any  such  promissory  note,  bill  of  exchange,  or  other  security  by 
the  insolvent  or  any  other  person,  unless  with  the  knowledge  and 
consent  in  writing  of  the  rest  of  the  creditors  (t) ;  and,  further, 
s.  14  (i.),  Act  of  1897,  provides  that  the  Court  must  not  make  an 

is©?!*  0<  Act  °f  order  releasing  the  estate  of  an  insolvent  unless  the  offer  of  com- 
position or  security  for  composition  appears  to  the  Court  to  be 
reasonable  or  calculated  to  benefit  the  general  body  of  creditors. 

Number  and  In  the  prior  enactment  as  to  the  release  of  an  estate  (u)  the 

creditors.  words  "  greater  part  of  the  creditors  in  number  and  value  "  and 

"  three-fourths  in  number  and  value  "  occur.  It  was  held  there- 
under, and  the  decision  is  apparently  applicable  to  the  present 
section,  that  where  there  were  no  creditors  who  could  be  reckoned 
in  number,  a  majority  in  value  is  sufficient  (v).  Under  the  Act 
5  Vict.  No.  17,  where  the  procedure  was  different  and  a  meeting 
of  creditors  was  necessary  to  accept  a  composition,  one  person 
only  attended  as  proxy  for  two  creditors,  and  as  representing  one 
he  proposed  and  as  representing  the  other  seconded  the  adoption 
of  the  composition.  It  was  held  that  as  Acts  by  which  a  majority 
is  allowed  to  lead  a  minority  must  be  construed  strictly,  the  proxy 
could  not  be  split  into  two  different  capacities  so  as  to  con- 
•unaffeeted  by     stitute  a  majority  (x).     The  consent  of  the  statutory  number  of 

preference 

payments.  creditors  is  unaffected  by  the  fact  that  payments  to  preferen- 
Ajrreement  con-  tial  creditors  have  been  made  by  the  assignee  (y ).  The  agreement 
credito0^0'**1  to  accept  the  offer  of  composition  or  security  for  composition 
is  restricted  to  creditors  who  have  proved  (z),  and  the  petitioning 
creditor  in  a  compulsory  sequestration  must  prove  his  debt  (a). 
A  debt  of  a  creditor,  the  proof  of  which  is  the  subject  of  proceed- 
ings to  expunge,  reject  or  reduce,  must  be  taken  into  consideration 

(0    Notice    issued    by    Court    24th  (y)  In  re  BaillUre,  2  A.L.T.,  57. 

March,  1893.  (*)  S.  131,  Act  of  1890. 

(«)  28  Vict.  No.  273,  s.  42.  (a)  Vide  In  re  McTavish,  2W.W.4 

(v)  In  re  Knoebel,  1  V.R.  (I.),  10.  a'B.  (I.),  26. 
(x)  In  re  Schlitff,  3  V.L.R.  (1.),  18. 
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in  determining  whether  there  is  a  majority,  and  therefore  when  chap.  Tin. 
such  proof  is  expunged  on  appeal,  and  the  majority  of  creditors 
agreeing  to  the  release  is  thereby  made  sufficient,  the  debtor  has 
to  make  a  fresh  application  to  the  Court  for  such  release  (6). 

The  consenting  majority  must  be  a  majority  not  of  a  certain  The  majority  is 
class  of  creditors  but  of  all  who  have  proved.    S.  26  of  the  Act  of  creditors  who 

x  have  proved. 

1890  does  not  apply  to  the  interpretation  of  s.  131,  as  the  former 
deals  only  with  votes  for  or  against  resolutions  at  meetings  of 
creditors  (c). 

All  creditors  who  have  proved  are  bound  by  the  agreement  what  creditors 

1  "  "  are  hound  by 

and  possibly  creditors  who  have  not  proved.     This  point  though  the  agreement. 
commented  on  was  not  decided  (d). 

An  insolvent  intending  to  apply  for  a  release  of  his  estate  from  JJJU'J* r  and 
sequestration  must  make  his  application  to  the  Court  in  writing  aPPllcation- 
in   the   form   No.  55   in   the   Appendix,  post,  with  such  varia- 
tions as   circumstances  may   require,  and  thereupon  the   Court 
appoints  a  day  for  hearing  the  application  in  open  Court.     Notice 
of  any   application  under  ss.  131   or  132  of  the  principal  Act  Form  of  notI(*- 
must  be  in  the  form  No.  55a  in  the  Appendix,  post,  and  must  be 
served  upon  the  trustee  and  official  accountant  and  upon  every 
creditor  of  the  insolvent  whether  such  creditor  has  proved  or  not 
thirty  days  before  the  day  appointed  for  hearing  such  application.  Senice- 
If  any  creditor  be  dead  service  upon  his  personal  representative 
is  sufficient  or  if  any  creditor  be  absent  from  Victoria  service 
upon  his  agent  is  sufficient,  but  the  Court  may  dispense  with 
service  if  there  be  no  representative  or  agent  in  Victoria  of  such 
deceased  or  absent  person  (e).    This  means  that  the  Court  may  in 
its  discretion  release   the  estate  without   notice  to  the  absent 
creditor  having  been  given  if  it  is  satisfied  that  the  creditor  has 
no  agent  in  Victoria  (/).    The  insolvent's  oath  that  no  such  agent 
exists  is  sufficient,  and  it  is  sufficient  to  satisfy  the  Court  at  the 
hearing,  and  therefore  a  formal  motion  and  order  is  unnecessary  (g). 

Service,  unless  otherwise  explained,  means  personal  service  (k).  service  on 

Victoria. 

{b)  In  re  DaUimore,  5  A.J.R.,  1.  r.  196  is  therefore  not  ultra  vires.  In  re 

(c)  In  re  Keogh,  7  A.L.T.,  79.  Bruce,  12  V.L.R.,  709. 

[d)  Vide  Connell  v.  Carroll,  10  V.L.R.  (/)  In  re  Bailliere,  2  A.L.T.,  57. 
(L.),  at  p.  175.  {g)  Ibid. 

(«)  R.  196.     R.  105,  of  1871,  which  (/»)  Vide  In  re  Charsley,  16  A.L.T., 

dealt  with  this  matter  formerly,  was        131 ;  20  V.L.R.,  475. 
held  to  be  a  valid  and  existing  one,  and 
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chap.  viii.  Under  the  Act  and  Rules  of  1890  when  the  creditor  was  in  Vic- 


toria  at  the  time  a  practice  grew  up  of  treating  the  posting 
of  the  notice  to  his  last  place  of  abode  or  business  as  equivalent 
to  personal  service  (i).  Assuming  such  practice  to  be  legal,  it 
must  be  proved  that  the  conditions  under  which  the  posting  is 
accepted  as  sufficient  have  been  complied  with  (k). 

The  grant  of  the      The  Court  in  dealing  with  the  application  insists  upon  a  strict 

release. 

compliance  with  the  requirements  of  the  sections  and  the  rules, 
and  under  the  former  Acts  it  was  held,  and  it  would  appear  to  be 
equally  applicable  to  the  present,  that  unless  the  necessary  require- 
ments were  complied  with  the  Court  had  no  jurisdiction  to  make 
the  order  (I).  In  fact  it  was  thought  prior  to  the  Act  of  1897 
that  if  the  requirements  of  the  section  and  rules  had  been  com- 
plied with  the  Court  had  no  jurisdiction  to  refuse  the  insolvent 
the  order  (m).  The  section  has  been  interpreted  as  confer- 
ring rights  on  the  insolvent,  and  not  on  the  creditors,  as  it  was 
considered  to  afford  a  means  of  reinstating  him  in  his  honest 
industries,  and  if  the  evidence  showed  that  the  requirements  of 
the  section  had  been  complied  with,  an  order,  it  was  held,  ought 
to  be  granted  (n).  There  are  also  some  observations  on  this 
point  in  Re  Ctiarsley  (q),  in  which  it  is  thought  that  the  Court, 
whether  under  s.  131  or  154,  has  to  deal  with  the  rights  of 
both  creditor  and  insolvent,  and  that  it  would  be  easier  to  con- 
test the  soundness  of  the  English  decisions  than  to  treat  them 
as  applicable  to  the  latter  section  but  not  to  the  former.  The 
effect  of  s.  14  (1),  Act  of  1897  is,  that  the  Court  cannot  make 
the  order  unless  the  offer  of  composition  or  security  for  com- 
position appears  to  be  reasonable  and  calculated  to  benefit  the 
general  body  of  creditors  (r)r 

Terma  on  which       The  order  is  made  upon  such  terms  as  to  costs,  commission  or 

order  is  made.  ..  ..  i  i       •  •%  *        •      ±  /  \ 

remuneration  and  charges  already  incurred  as  may  be  just  (*> 
This  includes  the  taxed  costs  of  the  petitioning  creditor  (£).  An 
unconditional   order   would   have    the   effect   of  depriving  the 

(i)   Vide  In  re  Chardey,  ante.  on. 

(k)  Ibid.  in)  Be  Levy,  Argus.  4th  July,  1891. 

(0  In  re  Stampe,  1  W.  &  W.  (L),  10;  (q)  20  V.L.R.,  at  477 ;  16  A.L.T.,at 

In  re  Barwick,  2  W.W.  &  a'B.  (1.),  35.  132. 

(m)   Be  Marie,   3  A.J.R.,   63;    Be  (r)  Compare  8.  3  (2),  Bankruptcy  Act 

Bailliere,   2  A.L.T.,  57;    Be   Bisk.   4  1890. 
A.J.R.,  25  ;   Be  Blood,  4  A.L.T.,  184 ;  (*)  S.  131  ;  r.  200. 

and  In  re  Curtain,  17  A.L.T.,  108,  in  (*)  In  re  Bisk,  4  A.J.R.,  25. 

which  Be  Char  shy,  ante,  is  commented 
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petitioning  creditor  of  the  benefit  the  Act  gives  by  s.   40  of  chap.  Yin. 
getting  his  costs  out  of  the  estate  and  of  inflicting  a  penalty  for 
having  the  law  set  in  motion  in   the  exercise  of  a  right  and 
probably  for  the  advantage  of  the  whole  body  of  creditors  (u). 
R.  200  also  provides  that  no  order  for  the  release  can  be  made  ^staanS ,or 
unless  the  Court  is  duly  satisfied  that  provision  is   made  for charffes- 
payment  of  all  proper  costs,  charges  and  expenses   of  and  in- 
cidental  to   the   insolvency   (v),  and   full    costs    were   allowed 
opposing  creditors  where  the  debtor  had  opposed  such  creditors 
at  every  step  and  put  them  to  unnecessary  expense  (w). 

If  any  facts  are  proved,  on  proof  of  which  the  Court  would  be  in  certain  cases 

«.  i  •  .  -I  /n      «      i         a  *  /-v    Mven  shillings 

required  to  refuse  dispensation  under  s.  139  of  the  Act  of  1890,  in  the  pound 

*  required. 

the  Court  must  refuse  to  make  the  order  unless  the  offer  pro- 
vides reasonable  security  for  payment  of  not  less  than  seven 
shillings  in  the  pound  on  all  the  unsecured  debts  provable  against 
the  insolvent's  estate  (x). 

In  any  other  case  the  Court  may  either  make  or  refuse  to  make  Generally, 
an  order  releasing  the  insolvent's  estate  from  sequestration  (y), 

°  n  N£,/    Power  to  secure 

and  the  Court  on  any  release  application  may,  if  it  thinks  fit,  amount  payable 
direct  that  the   amount  payable   to  any  creditor   who  has  not 
received  the  composition  shall  be  secured  in  such  manner  as  it 
directs  (z). 

Any  creditor  who  has  proved  his  claim  or  the  official  account-  power  to  support 
ant  or  trustee  may,  without  notice  to  the  insolvent,  be  heard  upon  appSSSon. 
any  such  application  in  opposition  to  or  support  thereof  as  the 
case  may  be  (a). 

An  order  of  the  Court  releasing  the  estate  of  any  insolvent  Form  of  release 
from  sequestration  is  in  the  forms  Nos.  56  or  57  in  the  Appendix, 
post,  with  such  variations  as  circumstances  may  require  (6). 

On  the  motion  for  the  release  it  is  the  duty  of  "the  trustee  to  Report  of 

*  trustee. 

report  to  the  Court  in  writing  that  he  has  investigated  the 
matter  and  to  state  whether  the  requirements  of  the  section  have 
been  complied  with.  Such  report  must  be  filed  not  less  than  four 
days  before  the  time  fixed  for  hearing  the  application  (<?). 

{«)  Ilnd.  (z)  R.  203. 

[v)  R.  200.  (a)  R.  197. 

(w)  In  re  Marie,  ante.  (6)  R.  198. 

[»)  R.  201.  (c)  R.  199. 
(y)  R.  202. 
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CHAP.  vm.       Under  the  English  section  a  creditor  may  appeal  against  the 
creditor  may     order  approving  even  if  he  has  not  proved  his  debt,  as  he  is  a 

appeal  from  . 

order.  person  aggrieved  (a). 

power  ot  court       If  a^  any  time  default  is  made  in  payment  of  any  instalment 

to  sequestrate      j         •  p  ji  •  ••  •  *»     i  i*  •«  i 

estate,  due  in  pursuance  or  the  composition,  or  it  at  any  time  it  appears  to 

the  Court  that  the  composition  cannot  proceed  without  injustice  or 
undue  delay,  or  if  at  any  time  it  appears  that  the  order  for  release 
was  obtained  by  fraud,  the  Court  may,  if  it  thinks  fit  on  applica- 
tion by  any  person  interested,  annul  the  composition  and  release 
and  may  sequestrate  the  debtor's  estate ;  but  without  prejudice 
to  the  validity  of  any  sale,  disposition  or  payment  duly  made,  or 
thing  duly  done  under  or  in  pursuance  of  the  composition  or 
release.  Where  the  estate  of  a  debtor  is  sequestrated  under  this 
provision  all  debts  provable  in  other  respects  which  have  been 
contracted  before  the  date  of  such  sequestration  are  provable  in 

saving  ot  rights.  *ke  insolvency  (e).  The  annulment  of  a  composition  and  release 
and  the  sequestration  of  a  debtor's  estate  under  this  provision 
does  not  prejudice  or  affect  the  rights  or  remedies  which  any 
other  person  in  good  faith  would  have  had  in  case  such  annul- 
ment had  not  been  made,  and  any  property  which  the  insolvent 
may  have  acquired  since  the  order  for  release  was  obtained,  and 
which  remains  vested  in  him  at  the  date  of  such  annulment,  vests 
in  the  trustee  or  in  some  other  trustee  when  duly  appointed  and 
confirmed  as  in  an  ordinary  case  of  insolvency  subject  to  any 
bond  fide  encumbrances  thereon,  and  is  first  applied  by  the  trustee 
in  satisfaction  of  debts  incurred  by  the  insolvent  since  the  date 
of  the  order  granting  the  release  (/). 

orant  of  release  The  Act  appears  to  regard  the  insolvent  as  a  living  person,  and 
insolvent.  it  was  held  under  Act  28  Vict.  No.  273  that  the  similar  provisions 
therein  contained  were  inapplicable  after  the  death  of  an  insolvent, 
and  that  consequently  executors  of  a  deceased  insolvent  could  not 
on  the  acceptance  of  a  composition  obtain  a  release  of  the  estate 
from  sequestration  (g). 

Review  of  and        The  Court  has  jurisdiction  to  review  and  set  aside  its  order  for 

setting  aside 

order  for  release,  the  release  if  it  is  shown  that  the  requirements  of  the  Acts  in  that 

[d)  In  re  Langtry,  ex  parte  Stevenwn,        post. 

63  L.J.Q.B.,  570 ;  1  Manson,  169.  (/)  S.  14  (3),  ibid. 

(e)  S.  14  (2),  Act  of  1897  ;  vide  cases  {g)  In  re  Scallan,  2  V.L.R.  (I.),  at  p. 
on  a  similar  clause  in  respect  to  com-  8 ;  In  re  Rowan  (deceased),  3  A.L.R-1 
position  with  creditors,  Chapter  IX.,  16. 
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respect  have  not  been  complied  with  by  the  insolvent  as  in  the  CHAP.  vill. 
case  of  a  creditor  not  being  served  with  notice  of  the  applica- 
tion (h).     The  fact  that  the  order  has  not  been  appealed  from 
within  the  time  limited  by  the  rules  for  appealing  does  not  affect 
such  jurisdiction  (i). 

If  an  insolvent  or  any  person  on  his  behalf  pay  in  full  all  his  ^g^Jtr 
creditors,  or  obtain  a  legal  release  of  the  debts  due  by  the  insol-  JJJnj.  o?^bta 
vent  to  such  creditors,  the  insolvent  may  apply  to  the  Court  for 
an  order  releasing  his  estate  from  sequestration,  and  the  Court 
may  upon  being  satisfied  that  all  the  creditors  of  such  insolvent 
have  been  paid  in  full  or  released  their  debts  as  aforesaid,  make 
such  order  upon  such  terms  as  to  costs,  commission  or  remunera- 
tion and  charges  already  incurred  as  may  be  just  (k). 

2. — Effect  of  Release  Order. 

The  effect  of  the  order  of  release  is  that  all  creditors  who  have 
proved  are  bound,  and  the  insolvent  becomes  a  free  man  again  (I). 
Whether  creditors  who  have  not  proved  are  not  similarly  bound 
is  queried  (?n),  and  the  order  has  the  effect  of  revesting  in  the  insol- 
vent all  the  property  of  the  insolvent  undisposed  of  which  by  virtue 
of  the  Act  is  vested  in  the  assignee  or  trustee  in  the  same  manner 
as  if  the  estate  had  never  been  sequestrated  (n),  and  consequently 
when  the  estate  has  been  revested,  the  insolvent  has  the  same 
right  to  defeat  a  voluntary  settlement  made  prior  to  insolvency 
as  he  would  have  had  if  no  insolvency  had  occurred  (o),  but  the 
section  does  not  enable  an  insolvent  after  the  order  of  release  is 
made  to  proceed  with  an  action  commenced  by  him  subsequent 
to  sequestration.  The  action  should  be  commenced  after  the 
order  of  release  is  made  (p).  S.  161  enacts  that  where  a  debtor 
makes  any  "  composition  with  his  creditors  "  under  the  Act  (q), 
he  remains  liable  for  the  unpaid  balance  of  any  debt  which  he  {;°{)$*n^ 
incurred  or  increased,  or  whereof  before  the  date  of  the  composi-  by^mud0 
tion,  he  obtained  forbearance  by  any  fraud  unless  the  defrauded 

(h)  In  re  Bruce,  12  V.L.R.,  696.  (m)  Ibid. 

(»)  Ibid.  As  to  amending  and  setting  (n)  S.  133. 

aside  orders  and  reviewing  decisions,  (o)  Moss  v.    Williamson,   3  V.L.R. 

ride  pp.  10  and  11,  ante.  E.),  221. 

(k)  S.  132.  (p)  Vide  Hodgson  v.  MlCaxujhan,  3 

(I)  Council  v.  Carroll,  10  V.L.R.  (L.),  V.L.R.  (L.),  292. 

169  and  178  ;  vide  ante  at  p.  406.  (?)  S.  131  uses  the  word  composition. 


debts  incurred 
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chap.  viii.  creditor  has  assented    to   the  composition   otherwise  than  by 
proving  his  debt  and  accepting  dividends. 

Action  by  The  creditor  who  alleges  that  his  debt  has  been  contracted 

defrauded         fraudulently  by  his  debtor  may  commence  an  action  against  him 

orco  l  to  r. 

for  the  balance  of  the  debt  after  receiving  a  composition  from  him 
without  being  obliged  to  prove  to  the  Court  of  Insolvency  & 
primd  facie  case  of  fraud  (r). 

(r)  Ex  parte  Halford,  re  Jacobs,  19  L.R.  (E.),  436. 


CHAPTEE   IX. 

LIQUIDATION  BY  ARRANGEMENT  AND  COMPOSITION  WITH 

CREDITORS. 


1.  General  Remarks. 

2.  Proceedings  common   to    Liquidation 

and  Composition. 


3.  Proceedings  restricted  to  Liquidation. 

4.  Proceedings  restricted  to  Composition. 


1. — General  Remarks. 

Liquidation  by  arrangement  and  composition  with  creditors  are 
the  two  means  under  the  provisions  of  the  Acts  in  addition  to 
insolvency  and  deeds  of  arrangement  by  which  debtors  unable  to 
pay  their  debts  in  full  can  be  discharged  from  their  liabilities. 
The  rights  of  a  debtor  and  his  creditors  are  wholly  different  in 
the  cases  of  liquidation  by  arrangement  and  composition  (a).  In 
the  former  the  effect  of  the  resolution  is  to  divest  all  the  property 
of  the  debtor  and  vest  it  in  the  trustee,  but  in  composition  the 
property  remains  in  the  debtor  (6).  A  debtor  who  has  effected  a 
composition  has  complete  dominion  over  his  property  and  full 
power  to  dispose  of  it  until  and  unless  the  Court  sequestrate  the 
estate  under  s.  154,  Act  of  1890,  and  a  purchaser  from  him  is  not 
bound  to  inquire  as  to  the  payments  of  instalments  under  the 
composition  (c). 

In  liquidation  by  arrangement   the   debtor  may   summon  a  {Jlege)]J1tJwet" 
general  meeting  of  his  creditors,  and  such  meeting  by  an  extra-  resXttolTSS 
ordinary  resolution  can  declare  that  the  affairs  of  the  debtor  are  arronf?ement.y 
to  be  liquidated  by  arrangement  and  not  in  insolvency,  and  the 
creditors  may  at  that  or  some  subsequent  meeting,  held  at  an 

(a)  Ex  parte  Birmingham  Oaslight  C.L.,  473. 

ami  Coke  Company,  re  Adams,  40  L.J.  (c)  Be  Kearley  and  Clayton's  contract, 

%.,  1 ;  L.R.  11  Eq.,  204.  7  CD.,  615. 

(6).  Vide  Malone  v. ,  7  Ir.  R. 
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chap.  ix.    interval  of  not  more  than  a  week,  by  an  ordinary  resolution 
appoint  a  trustee  with  or  without  a  committee  of  inspection  (d). 

in  composition.  The  creditors  may  at  a  general  meeting  to  be  held  in  the 
prescribed  manner  (e)  without  any  proceedings  in  insolvency  (/) 
resolve  that  a  composition  be  accepted  in  satisfaction  of  the  debts 
due  to  them  from  the  debtor  (g).  The  expression  "debts  due n 
covers  all  demands  provable  against  the  debtor's  estate,  and  there- 
fore it  includes  a  liability  to  a  company  by  a  shareholder  in 
respect  of  the  uncalled  amount  upon  his  shares  (A). 

Meaning  of  An  extraordinary  resolution  in  liquidation  by  arrangement  is 

extraordinary  J  "i  ^  « 

lT^idawonb      a  res°luti°n  agreed  to  by  a  majority  in  number  and  value  of  the 
arrangement,     creditors  appearing  on  the  statement  (i). 

in  composition.  In  composition  an  extraordinary  resolution  is  a  resolution 
which  has  been  passed  by  three-fourths  in  number  and  value  of 
the  creditors  of  the  debtor  appearing  on  the  statement  assembled 
or  represented  at  a  general  meeting  held  in  the  prescribed  manner, 
and  of  which  notice  has  been  given  in  the  prescribed  manner,  and 
has  been  confirmed  by  a  majority  in  number  and  value  of  the 
said  creditors  assembled  or  represented  at  a  subsequent  general 
meeting  of  which  notice  has  been  given  in  the  prescribed  manner, 
and  held  at  an  interval  of  not  less  than  seven  days  nor  more  than 
fourteen  days  from  the  date  of  the  meeting  at  which  such  reso- 
lution was  first  passed  (k). 


Commencement. 


Petition  and 
forms  of  same 
and  affidavit. 


2. — Proceedings  Common  to  Liquidation  and  Composition. 

The  proceedings  are  commenced  by  the  debtor  by  petition  and 
affidavit  thereto  annexed  (I) ;  forms  147  and  148,  Appendix,  post 
The  debtor  should  describe  himself  in  the  petition  accurately  as  to 
his  address  and  occupation  (ra).     Such  petition  and  affidavit  must 


(d)  S.  153,  Act  of  1890— compare  32 
&  33  Vict.  c.  71,  s.  125. 

(e)  Vide  infra. 

if)  These  words  it  has  been  stated 
mean  that  there  may  be  a  composition 
though  there  be  no  proceedings  in  in- 
solvency, but  they  do  not  mean  not- 
withstandingproceedings  in  insolvency. 
In  re  Marie,  3  A.J.R.,  6.  The  ques- 
tion of  passing  resolutions  under  s.  154 
after  sequestration  was  referred  to  in 
this  case,  but  not  decided. 


(g)  S.  154,  Act  of  1890— compare  32 
&  33  Vict.  c.  71,  s.  126. 

{h)  In  re  Melbourne  Loco.,  <fec.,  Com- 
pany Limited,  Neave's  cast,  21  V.LB-i 
442  ;  17  A.L.T.,  213  ;  2  A.L.R.,  7. 

(i)  S.  153,  ante. 

(k)  S.  154,  anU. 

(I)  R.  379. 

(m)  Vide  Ex  parte  Jerningham,  9 
C.  D. ,  466  ;  Ex  parte  Kershaw,  rt  Wood- 
house,  45  L.T.,  687;  Ex  parte  Kirk- 
wood,  re  Mason,  11  CD.,  724. 
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be  forthwith  filed  (n).     The  petition  is  good,  although  filed  after    chap.  IX. 
office  hours,  if  it  be  filed  in  the  proper  office  (o).     Where  there  ~ 

are  no  assets,  there  is  no  absolute  rule  that  a  debtor  cannot  file 
the  petition,  for  if  a  debtor  has  no  assels,  but  some  person  comes 
forward  and  offers  to  give  security,  such  is  an  arrangement  that 
can  be  properly  carried  out  if  it  is  made  bond  fide  (p). 

The  first  general  meeting  is  held  at  the  place  mentioned  in  the  The  first 
affidavit  referred  to  at  a  time  between  10.30  a.m.  and  4  p.m.  on 
a  day  within  six  weeks  from  the  filing  of  the  petition  unless  the  Place  and  time. 
Court  otherwise  orders  (q).     The  place  may  be  changed  by  order  Chan  re  of  ]ace 
of  the  Court  (r),  as  provided  by  r.  383,  post.    The  form  of  order 
is  No.  loo,  post     Where  the  place  of  meeting  mentioned  in  the  Form  of  order, 
notice  was  other  than  that  named  in  the  affidavit,  no  formal  order 
of  the  Court  having  been  made,  the  proceedings  were  held  to  be 
invalid,  and  the  resolutions   could   not  be   registered  (s).     The 
debtor  summons  the  meeting  by  sending  by  pre-paid  post  a  notice  summoning  of 
in  the  form  No.  149,  Appendix,  post,  to  each  of  his  creditors,  or  if 
dead  their  personal  representatives,  or  if  out  of  the  colony  their 

r  rm  t  J  Fonn  of  notice. 

agents  (f).  The  form  indicates  that  this  notice  should  be  signed 
by  the  debtor  or  his  solicitor,  but  it  need  not  be  signed  by  the 
solicitor  with  his  own  hand,  as  it  may  be  signed  by  his  clerk  by 
his  direction  (w). 

The  meeting  can  be  adjourned  by  an  ordinary  resolution,  that  is  Adjournment  of 

&  J  J  J  '  meeting. 

a  majority  in  value  of  the  creditors  present  personally  or  by  proxy 
and  voting  thereon  (v).     A  formal  resolution  is  necessary  (w). 

The  meeting  must  be  advertised  as  set  out  in  r.  380  (3),  post,  Advertisement 
and  form  151,  post,  and  the  provisions  of  r.  381  must  be  followed  Timeand 
as  to  the  time  and  mode  of  posting  the  notices,  and  the  affidavit  £o*tineJ  notices. 
of  service  in  proof  of  posting  is  prescribed  by  r.  382,  post.  proof  °' 8ervice- 

The  debtor  must  state  in  his  petition  the  estimated  amount  of  Appointment  of 

receiver  by 

the  debts  owing:  by  him  to  his  creditors  (x),  and  a  majority  in  ^editors  ami 

°       *  N    n  J  J  confirmation  of 

value  of  such  creditors  may  at  any  time  prior  to  the  passing  of 


same. 


(n)  R,  379.  519. 

(o)  Ex  parte  Jones,  re    Williams,  42  (t)  R.  380  (2). 

L.T.,  157.  (a)  Ex  parte  and  in    re  Hirst,    18 

[p)  Ex  parte  Hudson,  in  re  Walton,  22  L.R.,  Eq.,  704. 

CD.,  773,  distinguishing  Ex  parte  Ter-  (v)  Ex  parte  Orde,  re  Horsier/,  6  L.R. 

rtll,  4  CD.,  293.  Ch.,  881. 

(q)  R.  380  (1).  (w)  Ibid ;  vide  8.  153  (7),  Act  of  1890, 

(r)  Ibid.  and  a.  73  (12),  Act  of  1897. 

(*)  Re  Mayer,  ex  parte  Lewis,  4  CD.,  (x)  Vide  form  No.  147,  and  r.  384. 
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chap.  IX.  the  special  or  extraordinary  resolution  (as  the  case  may  be),  nomi- 
nate  and  appoint  a  receiver  or  manager  of  the  trade  effects  or 
business  of  the  debtor  or  any  part  thereof  according  to  the  form 
No.  152,  post  (y).  Such  nomination  and  appointment  may  be 
confirmed  by  the  Court  upon  summary  application  in  any  case  in 
which  the  debtor  refuses  to  give  possession  or  control  to  the 
receiver  (z).  The  nomination  paper  must  be  in  duplicate  (a).  As 
to  the  mode  of  signing  same  and  verification  of  signatures  or 
debts,  vide  r.  384,  post 


Form  of 
nomination 


Cancelling 
appointment. 


The  Court  may  at  any  time  cancel  the  appointment  by  consent 
of  the  debtor,  and  of  the  creditor  or  creditors  upon  whose  applica- 
tion the  appointment  was  made,  or  if  the  Court  see  fit  (6). 


Duties  of 
receiver  or 
manager. 


The  receiver  or  manager  must  investigate  the  state  of  the 
debtor's  affairs  and  report  thereon  to  the  general  meeting  of 
creditors  (c).  He  is  entitled  to  the  custody  of  the  books  and  effects 
of  the  debtor  and  the  same  must  forthwith  be  delivered  to  him  (d), 
but  he  must  at  all  times  permit  the  debtor  or  any  of  his  creditors 
or  their  agents  to  have  access  to  and  inspect  the  debtor's  books  of 
accounts  (e).  His  duties  terminate  upon  the  appointment  of  a 
iver\*  duties,  trustee  in  liquidation  and  upon  the  approval  of  a  composition  in 
cases  of  composition  unless  the  resolution  for  the  latter  otherwise 
provides  (/),  and  he  must  render  his  accounts  and  act  as  pro- 
controi  of  Court  vided  by  rule  389,  post.     The  Court  has  the  same  power  and  dis- 

over  receiver  or  "*  m  * 

manager.  cretion  as  to  the  remuneration  and  removal  of  the  receiver  or 

manager  and  in  the  settlement  of  his  accounts  and  in  directing 
the  appropriation  of  moneys  or  property  in  his  hands  as  it' can 
exercise  in  the  case  of  a  trustee  in  insolvency  (g). 


Termination  of 
receiv 


Chairman. 


Presence  of 
creditor's 
solicitor  at 
meeting. 


The  chairman  of  the  first  general  meeting  and  of  any  subse- 
quent general  meeting  is  elected  in  the  mode  prescribed  by  r. 
391,  post. 

A  creditor  is  entitled  to  have  his  solicitor  present  at  a  meeting" 
to  watch  his  interests,  and  such  solicitor,  though  not  qualified  to 
vote,  may  take  objections  to  the  proceedings  of  the  meeting  (h). 


(y)  R.  384. 
(s)  Ibid. 

(a)  Ibid. 

(b)  R.  385. 

(c)  R.  384. 


(d)  R.  386. 

(c)  R.  387. 

(y)R.  388. 

{g)  R.  390. 

(A)  In  re  Dane,  3  V.L.R.  (I.),  19. 
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Debts  may  be  proved  by  affidavit  or  declaration  and  proxies    chap.  IX. 
appointed   as   in   insolvency   (i).     As   to   debts   which  may   be  proofs  and 
proved  vide  r.  393.      A  form  of  proof  is  endorsed  on  the  notice 
summoning  meeting,  form  150,  post.     The  chairman,  to  whom  all  Form  of  proof. 
proofs  and  proxies  intended  to  be  used  must  be  handed,  must 
mark  thereon  any  objection  thereto,  and  such  in  cases  of  com-  proband t0 
position  must  be  dealt  with  by  the  Court  on  its  considering  the 
composition,  and  in  cases  of  liquidation  by  the  chief  clerk  upon 
the  extraordinary  resolution  therefor  being  presented  to  him  for 
registration  (k).    A  creditor  who  has  objected  to  a  proof  and  has 
had  same  duly  marked  is  entitled  to  no£ice  either  by  the  chief 
clerk  or  the  person  whose  duty  it  is  to  register  the  resolutions  of 
the  time  and  place  where  the  application  for  registration  is  to  be 
heard  (£). 

As  to  proof  by  secured  creditors  vide  r.  395,  post,  and  vide  also  p«x>'  by 

x  "  *  secured  creditor. 

u  Proofs  of  Debt,"  at  p.  308,  ante. 

Where  any  creditor  desires  to  retire  from  any  meeting  and  not  Retiring:  from 

.  meeting. 

to  be  considered  as  present  he  may  withdraw  his  proof  without  Withdrawal  of 
prejudice  to  his  again  proving  his  debt  on  any  subsequent proo!* 
occasion  (m).  A  person  tendered  a  proof  at  a  first  meeting  and 
withdrew  it.  It  was  held  when  afterwards  he  desired  to  oppose 
the  registration  of  the  resolutions  that  he  had  no  locus  standi 
and  the  proof  could  not  be  filed  for  such  purpose  (n) ;  "subsequent 
•*  occasion  "  in  the  rule  means  an  occasion  upon  which  debts  can 
be  proved  at  a  meeting  such  as  the  statute  prescribes  (o). 

The  debtor  must  produce  to  the  first  general  meeting  and  also  Debtor  to 
in  case  there  be  any  to  the  second  general  meeting  a  statement  statement  at 

"  °  °  meeting:. 

showing  the  whole  of  his  debts  and  assets  and  the  names  and 
addresses  of  the  creditors  to  whom  such  debts  respectively  are 
due  (p).  The  names  must  be  numbered  consecutively  and  the  list 
of  creditors  whose  debts  do  not  exceed  £25  must  be  separated  from 
and  follow  after  the  list  of  those  exceeding  that  amount  (q).  The  p  f 
form  of  statement  is  No.  153,  Appendix,  post,  with  such  variations  8tatement 
or  additions  as  circumstances  may  require  (r).     Where  a  debt  is 

(0  R.  392.  11  CD.,  724. 
(&)  R.  394.  (o)  Ibid,  at  p.  727. 

(/)  Ex  parte  and  in  re  Lancaster,  5  (  p)  R.  397  ;  as.  153-4,  Act  of  1890. 

CD.,  911.  (q)  R.  397. 

(m)  R.  396.  (r)  Ibid, 

{n)  Ex  parte  Kirkwood,  in  re  Mason, 
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chap.  IX.  on  a  bill  of  exchange  or  promissory  note,  the  holder  of  which  is 
then  unknown,  the  amount  of  such  bill  or  note,  the  date  when 
the  same  will  fall  due,  and  the  name  of  the  acceptor  or  person  to 
whom  the  same  is  payable,  and  the  last  known  holder  must  be 
stated  (s).  The  form  of  list  to  be  added  to  statement  where 
necessary  is  No.  154.  Unless  the  statement  be  produced  as  pre- 
scribed the  resolutions  cannot  be  registered  (t),  and  if  for  any 
reason  the  debtor  is  unable  to  produce  a  proper  statement  of 
affairs,  he  cannot  have  the  benefit  of  the  provisions  of  the  Acts  as 
to  liquidation  by  arrangement  or  composition  (w).  The  statement 
is  the  foundation  of  the  entire  proceeding,  and  so  far  as  the  Act 
is  concerned  it  is  the  only  material  for  deciding  who  are  entitled 
to  vote,  or  for  ascertaining  majorities,  and  if  the  same  is  not 
verified  as  required,  the  proceedings  are  invalid  (v).  The  con- 
dition as  to  the  names  and  addresses  of  the  creditors  are  for  the 
benefit  of  the  creditors,  and  may  consequently  be  waived  by  any 
creditor  (w). 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satisf ac- 
tory  to  such  meeting  must  be  present  at  the  meeting  at  which  the 
extraordinary  resolution  is  passed,  and  in  composition  at  both  meet- 
ings, and  must  answer  any  enquiries  made  of  him,  and  he,  or  if  he 
is  so  prevented  from  being  at  such  meeting,  some  one  on  his  behalf 
must  produce  to  the  meeting  the  statement  in  the  prescribed  form 
verified  by  the  affidavit  or  declaration  of  the  debtor  (z).  The 
answers  may  be  taken  as  part  of  the  statement  of  affairs  (y).  The 
object  of  the  Act  in  directing  the  debtor  to  attend  and  answer 
the  questions  put  to  him  is  to  secure  an  explanation  upon  such 
portions  of  the  statement  as  the  creditors  require,  and  for  any 
purpose  for  which  the  statement  itself  may  be  looked  into  the 
explanation  of  the  statement  given  by  the  debtor  may  be  taken 
into  consideration.  Such  being  so  it  is  essential  to  have  a  written 
record  of  the  answers,  and  therefore  a  shorthand  writer  can   be 


Attendance  of 
debtor  at 
meeting. 


Production  of 
statement  when 
absent. 


(*)  Ss.  153-4,  Act  of  1890.  In  com- 
position any  other  particulars  within 
the  debtor's  knowledge  respecting  the 
same  are  also  required,  and  the  inser- 
tion of  such  particulars  set  out  in  s.  154 
is  deemed  a  sufficient  description  of  the 
creditor  of  the  debtor  in  respect  of  such 
debt ;  s.  154,  vide  form  lt54,  post. 

(t)  Ex  parte  Sidey,  24  L.T.  N.S., 
401  ;  vide  also  Be  Dane,  3  V.L.R.  (I.), 
19. 


(u)  Ex  parte  Solomon,  in  re  Til/eyt 

20  CD.,  281 ;  Exparteandin rt  Amor, 

21  CD.,  594. 

(v)  In  re  Dane,  ante. 

(w)  Breslauerv.  Uroum,  3  App.  Cas., 
672. 

(x)  Ss.  153-4,  Act  of  1890. 

(y)  Ex  parte  and  in  re  Aaron&on,  7 
CD.,  at  p.  718;  vide  also  Ex  parte 
Solomon,  in  re  Tilley,  20  CD.,  281. 
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present  to  take  notes  of  the  answers  on  behalf  of  the  examining    chap.  IX. 
creditor  {z).     The  meeting  may  limit  the  number  of  shorthand  presence  of 
writers  present  if  several  creditors  wish  to  employ  them  (a).  The  atmeetin^.lcltor 
practice  is  to  allow  the  debtor's  solicitor  to  be  present  to  protect 
him  (6). 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement  correction  of 

•*  .  mistakes  m 

of  his  debts  may  by  r.  405  be  corrected  with  the  assent  of  a  J^J2!Lnt  at 
majority  in  value  of  his  creditors  assembled  at  a  general  meeting 
similarly  summoned  by  the  debtor,  and  by  s.  154  any  such  mistake 
made  in  such  statement  by  a  debtor  in  composition  may  be  cor- 
rected after  the  prescribed  notice  has  been  given  with  the  consent 
of  a  general  meeting  of  his  creditors. 

The  resolution  passed  at  the  first  general  meeting  (c)  shall  Resolution*  as 

*  °  °  #  to  arrangement 

determine  whether  the  affairs  of  the  debtor  are  to  be  liquidated  JJ  ^"passed^nf) 
by  arrangement  and  not  in  insolvency,  or  whether  any  and  what  re»18fc€red- 
composition  shall  be  accepted  in  satisfaction  of  the  debts  due  to 
the  creditors  from  the  debtor,  or  it  may  reject  either  of  such 
modes  of  arrangement.     The  resolution  may  declare  to  whom  the 
registration  of  the  resolution  and  the  debtor's  statement  of  affairs 
shall  be  entrusted  and  the  original  resolution  and  the  statement 
shall  forthwith  be   delivered   accordingly  to  the   person  so  ap- 
pointed (d),  and  in  the  event  of  no  such  declaration  being  made 
in  the   resolution   the  same  must  be  registered  by  the  debtor. 
Only  such  resolutions  as  are  reduced  into  writing  and  are  signed  signing  of 
by  or  on  behalf  of  the  statutory  majority  of  the  creditors  assembled  na°  u  ,on" 
at  a  meeting  are  taken  cognisance  of  by  the  Court  (e).     A  form 
of  resolutions   is  given  in  form  No.  157,  post,  and  the   list  of  £90^011 
creditors  to  be  used  at  every  meeting  is  form  No.  156,  post.     The 
signatures  of  the  creditors  may  be  subscribed  subsequently  to 
the   meeting  but  prior  to  the  filing  or  registration  of  the  resolu- 
tion (/).     It  is  necessary  for  the  creditor  to  evidence  his  assent 
by  signing  the  resolution  when  reduced  to  writing,  and  absence 
of  the  signature  is  construed  as  voting  in  the  negative  (g).    After 

(2)  Ex   parte    Aaronson,  ante ;    Ex  register  it  personally  but  may  employ 

parte  Solomon,  ante.  his  clerk   or  client ;   In   re    Dane%   3 

(o)  Ex  parte  Solomon,  ante.  V.L.R.  (I.),  19,  26  ;  vide  also  s.  73  (2), 

(b)  Jbid,  at  p.  286.  Act  of  1897. 

(c)  Or  first  and  second  general  meet-  (e)  R.  398. 
logs  as  the  case  may  be.  (/)  R.  398. 

(d)  When  the  debtor's  solicitor  is  (g)    Ex  parte  Orde,   re   Hordey,   6 
the  person  so  entrusted  he  need  not        L.K.,  Oh.,  881. 

*^  27 
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Validity  of 
resolutions. 


Fraud. 


Evasion  of  the 

Act. 


Abuse  of  the 
procedure. 

Kinallness  of 
assets  and  no 
assets. 
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the  resolution  has  been  filed  by  the  person  entrusted  therewith  it 
is  too  late  for  a  creditor  to  sign  it  (h).  Partners  may  sign  by  a 
member  of  the  firm  in  the  name  or  style  of  the  firm  (i). 

Fraud  vitiates  the  resolutions  and  the  registration  will,  in  such 
case  be  vacated  as  where  a  creditor  has  been  bribed,  even  though 
if  the  vote  thus  procured  were  struck  off,  a  statutory  majority  in 
favor  of  the  discharge  would  remain  (k). 

Resolutions  which,  so  far  as  their  form  goes,  are  resolutions  for 
liquidation  by  arrangement,  but  amount  in  fact  to  resolutions  for 
a   composition,  are  an   evasion   of  the  Act  and  should  not   be 
registered  (l) ;  as  where  it  was  resolved  that  on  payment  of  the 
sum  of  one  shilling  in  the  pound  on  the  amount  of  the  debts 
payable  by  instalments  the  debtor  should  be  entitled  to  a  dis- 
charge {in).     A  resolution  to  accept  a  lump  sum  in  satisfaction  of 
the  creditors'  right  to  apply  to  the  Court  in  reference  to  the  pay 
of  the  debtor  is  a  proper  resolution  (n),  and  so  also  is  that  to 
accept  a  lump  sum  and  a  bond  for  a  further  sum  for  the  discharge 
of  the  debtor  (o).     On  the  opposition  of  a  creditor  in  an  estate 
where  the  assets  were  small — amounting  to  £32  and  the  debts  to 
£540 — the  registration  was  refused,  the  petition  being  held  to  be 
an  abuse  of  the  procedure  of  the  Court  (p);  but  want  of  bond 
fides  will  not  necessarily  be  imputed  owing  to  the  smallness  of 
the  assets  immediately  available  if  the  debtor  has  substantial  bond 
fide  claims  the  subject  of  pending  litigation  (q),  and  though   the 
assets  are  small  the  resolutions  will  be  registered  where  other- 
wise they  would  be  swept  away  by   a  judgment  creditor    (r). 
Where  the  debtor  has  practically  no  assets  distributable  amongst 
his  creditors  the  resolutions  should  not  be  registered  even  though 
a  discharge  to  the  debtor  is  not  included  (s).     This  rule  does  not 
apply  to  cases  where  the  debtor  having  no  assets  security  is  found 


{h)  Ex  parte  Thome,  re  Butlin,  8 
L.R.,  Ch.,  722. 

(i)  S.  22,  Act  of  1890 ;  r.  285,  vide 
example  therein. 

[k)  Ex  parte  and  re  Baum,  7  CD., 
719  ;  vide  also  In  re  Dane,  3  V.L.R. 
(I.),  19,  and  s.  155— compare  32  &  33 
Vict.  c.  71,  8.  127. 

(/)  Ex  parte  Harold,  re  Meade,  3 
CD.,  119. 

(m)  Ibid. 

(n)    Ex  parte  Pooley,  rt  Russell,  5 


L.R.,  Ch.,  722. 

(o)  Ibid. 

(p)  Ex  parte  and  re  Staff,  20  LR. 
Eq.,  775,  vide  also  Ex  parte  Bail,  rt 
ParneU,  20  CD.,  670. 

(q)  Ex  parte  and  re  Hope,  9  CD., 
398. 

(r)  Ex  parte  Matthewt*,  re  Shatj*e^  16 
C.  D. ,  655,  distinguishing  Ex  parte  Staff, 
ante. 

(*)  Ex  parte  and  re  Aaronaon,  7  CD., 
713. 
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by  a  third  person  (t).     There  is  no  hard  and  fast  rule  as  to  the    chap.  IX. 
amount  of  a  composition  which  may  be  accepted  except  that  the  ~  ~ 

sum  must  not  be  so  small  that  no  reasonable  man  would  accept  it, 
for  in  such  a  case  the  amount  would  in  itself  be  evidence  of  want 
of  bond  fides.  There  is  no  absolute  rule  that  a  debtor  who  has 
no  assets  cannot  file  a  liquidation  petition  (t). 

The  chairman  is  bound  forthwith  to  deliver  to  the  person  (if  chairman  to 

x  deliver  proofs, 

any),  so  appointed  or  in  default  of  such  appontment  to  the  debtor  J^^n"^, 
every  declaration  or  affidavit  for  proof  of  debt  and  proxy  paper  ap^tedby 

*       *      i  m  i-i  jiii'jp  ii  creditors  or  to 

of  what  nature  or  kind  soever,  and  whether  in  due  form  or  other-  debtor. 
wise  which  shall  have  been  received  at  the  general  meeting  or 
meetings,  and  also  the  debtor's  statement  of  affairs,  and  in  default 
thereof  may  be  summoned  before  the  Court,  and  the  Court  may 
make  such  order  in  the  matter  as  it  thinks  fit  (u). 

The  person  to  whom  the  registration  of  the  extraordinary  reso-  Filing  resoiu- 

*  °  *  tions.  statement, 

lution  may  have  been  entrusted  or  the  debtor  or  his  solicitor  as  Proo!s  and 

J  proxies. 

the  case  may  be  must  tile  the  same  in  Court  together  with  the 
debtors  statement  of  affairs  and  all  proofs  and  proxies  within 
three  days  after  he  has  received  the  same,  or  in  default  thereof 
he  may  be  summoned  before  the  Court,  and  some  person  able  to 
depose  thereto  must  verify  and  identify  the  resolutions,  statement,  voriflCation. 
proofs  and  proxies  so  filed  as  being  the  whole  of  the  resolutions, 
statement,  proofs  and  proxies  come  to  and  produced  at  the  meet- 
ing or  meetings  when  such  extraordinary  resolution  was  passed  (v). 

The  form  of  affidavit  of  verification  is  No.  158,  post.  Fo™  ?f 

'  l  affidavit. 

As  to  the  procedure  in  regard  to  the  meetings  in  case  of  pro-  Meeting*  in  case 

.,  of  partnerships. 

ceedmgs  instituted  by  debtors  who  are  partners  and  the  applica- 
tion of  any  surplus,  vide  r.  401,  post. 

As  to  resolutions  in  cases  where  any  two  or  more  partners  con-  Resolutions  in 
stitute  a  separate  and  independent  firm  and  the  application  of  any 
surplus,  vide  r.  402,  post 

Creditors  and  debts  include  not  only  those  to  whom  and  for  Partnerships 
which  the  debtor  is  individually  responsible,  but  also  those  credi-  Separate1  an 
tors  and  debts  to  whom  or  in  respect  of  which  he  is  also  responsible 
jointly  with  any  other  person  or  persons  (u').     The  statutory 

(/)  Ex  parte  Hudson,  re   Walton,  22  (u)  R.  399. 

CD.,  773;   see  also  cases,  post,  as  to  (r)  R.  400. 

the  Court's  approval.  (w)  R.  403. 


420 


PROCEEDINGS   COMMON   TO    LIQUIDATION   AND   COMPOSITION. 


CHAP.  IX. 


majority  required  for  the  purpose  of  any  resolution  is  a  col- 
lective majority  of  the  whole  of  such  joint  and  separate  creditors 
at  any  meeting  (x).  The  terms  of  the  resolution  need  not  be 
identical  and  if  so  desired  the  terms  of  the  resolution  may  provide 
for  the  payment  of  a  composition  to  the  separate  creditors  and 
that  the  rights  of  the  joint  creditors  shall  not  be  prejudiced  or 
affected  thereby  (x). 

It  is  the  duty  of  the  debtor  to  distinguish  between  his  joint 
and  separate  assets  and  liabilities  (y),  and  where  he  did  not  so 
distinguish  registration  was  refused  (z),  and  where  he  carried  on 
one  business  alone  and  another  in  partnership,  his  partner  being 
solvent,  it  was  held  necessary  for  him  in  his  statement  to  set  out 
the  assets  and  liabilities  of  the  partnership  business  in  detail  as 
well  as  his  own,  and  also  to  state  the  account  between  himself 
and  his  partner  to  show  the  balance  due,  if  any,  to  him  (a).  The 
liquidation  of  one  of  joint  debtors  does  not  prevent  a  creditor  of 
such  proceeding  against  the  joint  debtors  (b). 

The  resolutions  duly  come  to  at  any  meeting  have  full  force 
and  effect  notwithstanding  it  may  be  also  resolved  that  for  other 
purposes  the  meeting  stands  adjourned  (c).  The  meeting  can  be 
adjourned  by  an  ordinary  resolution  that  is  a  majority  in  value 
of  the  creditors  present  personally  or  by  proxy  and  voting  on 
such  formally  (d). 

The  resolutions,  statement  and  all  other  proceedings  when 
filed  or  registered  are  at  all  times  open  for  inspection  by  the 
official  accountant  and  any  creditor  whose  name  appears  on  the 
statement,  or  by  any  person  duly  authorised  on  his  behalf  (e). 
In  composition  every  resolution  and  statement  presented  to  the 
chief  clerk  is  open  for  public  inspection  on  payment  of  the  pre- 
scribed fee  (/),  and  by  s.  126,  Act  of  1897,  all  proceedings  of  the 
Court  may  at  all  reasonable  times  be  inspected  by  any  person. 

cost*  of  As  to  costs  of   arrangement  or  composition  upon   insolvency 

arrangement  or  °  * 

wnSSrac-v.  intervening,  vide  p.  60,  Chapter  II.,  ante. 


Resolutionsi 
unaffected  by 
adjournment. 


Inspect  ion  of 
resolution  and 
statement. 


(*)  R.  403. 

(y)  Ex  parte  Cockayne,  16  L.R.  Eq., 
218  ;  and  Ex  parte  and  re  Buckley,  16 
CD.,  513. 

(=)  Ibid. 

(a)  Ex  parte  and  re  Amor,  21  CD., 
594. 


(b)  Rt  De   Vtcchj,  ex  parte  Isaac,  6 
L.R.  Ch.,  58. 

(c)  R.  404. 

(d)  Ex  parte  Orde,  re  Horsey,  6  L  B., 
Ch.,  881. 

(€)  R.  406. 

(/)  S.  73  (15),  Act  of  1897. 
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General  meetings  subsequent  to  the  appointment  of  a  trustee    chap.  IX. 
are  be  summoned  by  him  by  giving  four  days  notice  by  post  to  summoning  of 

general 

each  of  the  creditors  who  have  proved  their  debts,  stating  the  meeting*. 
object  of  the  meeting  and  the  business  proposed  to  be  transacted 
thereat  (g).     A  general  meeting  may,  however,  at  any  time  be 
similarly  summoned  by  any  creditor  with  the  concurrence,  includ- 
ing himself,  of  one  sixth  in  number  and  value  of  the  creditors 
who  have  proved  their  debts  (h).     Proof  of  debt  by  any  creditor 
is  deemed  conclusive  evidence  that  notice  of  all  general  meetings  Smlts  noth»  of 
prior  to  and  inclusive  of  that  at  which  such  proof  is  produced  has  meet,DK* 
been  duly  given  to  him  (i).     The  proof  may  be  made  on  the  third 
side  of  the  notice  summoning  the  first  general  meeting ;  vide  form 
No.  150,  post. 

3. — Proceedings  Restricted  to  Liquidation  by  Arrangement. 

In  addition  to  the  proceedings  common  to  both  liquidation  by 
arrangement  and  composition  there  are  certain  matters  which  are 
restricted  to  liquidation,  as  follows  : — 

The  liquidation  is  deemed  to  have  commenced  as  from  the  date  commencement 
of  the  appointment  of  the  trustee  (k).     The  creditors  may  at  the  litiuidation- 
first  general  meeting,  or  at  some  subsequent  meeting,  held   at 
an  interval  of  not  more  than  a  week,  appoint  a  trustee  with  or 
without  a  committee  of  inspection  (/).     Where  no  committee  is  Appointment  of 

x  ^  ...  trustee  and 

appointed  the  trustee  may  act  on  his  own  discretion  in  cases  jj™™^ of 

where  he  would   otherwise  have   been  bound  to  refer  to  such 

committee  (m).     The  remuneration  of  the  trustee   is  fixed   by 

the  creditors  by  special  resolution  at  a  general  meeting  (?i).     If 

no  trustee    is   appointed   at   the  meeting,  or  if  appointed   he  $j£°int£,ent of 

declines  or  becomes  incapable  of  acting  or  is  removed  and  no  other  Court* 

trustee  is  then  appointed,  then  and  in  any  of  such  cases  the 

Court  may  appoint  one  as  in  the  case  of  insolvency  (o).     The 

trustee  may  be  removed  by  special  resolution  at  a  general  meet-  Removal  or 

J  J      r  °  death  of  trustee 

ing  summoned  for  that  purpose,  and  another  trustee  appointed  in  ^J1^1^ 
his  place  by  a  majority  in  value  of  the  creditors  then  present  or trU8tee* 

(a)  R.  409.  vides  that  where  there  is  no  committee 

(a)  Ibid.  any  functions  of  the  committee  may  be 

\i)  R.  408.  exercised  by  the  official  accountant. 

(*)  S.  153  (4),  Act  of  1800.  (n)  R.  413. 

(I)  S.  153  (1),  Act  of  1890.  (o)  R.  410. 
(to)  Ibid  (14).  R.  374,  however,  pro- 
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Evidence  of  a 

trustee's 

appointment. 

Certificate  of 
appointment 
and  form 
thereof. 


chap.  IX.  represented  (p),  and  where  a  trustee  dies,  or  where  for  any  reason 
"~  there  is  no  trustee  acting,  a  general  meeting  may  be  summoned, 
and  another  trustee  appointed  as  in  the  case  of  removal  (q).  The 
resolution  must  be  registered  by  the  chief  clerk  (r).  The  certifi- 
cate of  the  chief  clerk  is  conclusive  evidence  of  the  appointment 
of  any  trustee  in  liquidation  («).  The  certificate  is  form  No.  151), 
post,  which  is  delivered  after  the  registration  of  the  extra- 
ordinary resolution  (t). 

Actet? trustees       The  provisions   of  the  Insolvency  Acts  with  respect  to  the 

in  liquidation.      j     «•        i«    i_'i»i»  j  •i_*i,i'  i»        j  j_»         i_  a.        l 

duties,  liabilities  and  responsibilities  01  and  accounting  by  a  trustee 
in  insolvency  apply  as  nearly  as  may  be  to  a  trustee  in  liquida- 
tion (u). 

vesting  of  All  the  property  of  the  debtor  vests  in  the  trustee  from  and 

property  in  *■         * 

trustee  and  void  after  the  date  of  his  appointment,  and  is  divisible  amongst  the 

transactions.  rr  '  o 

creditors  (t).  All  such  settlements,  conveyances,  transfers,  charges, 
payments,  obligations  and  proceedings  as  would  be  void  against 
the  trustee  in  the  case  of  sequestration  are  void  against  the  trustee 
in  liquidation  (iv). 

The  property  of  the  debtor  is  distributed  in  the  same  manner 
as  in  an  insolvency  (x).  The  joint  and  separate  estates  of  a  partner- 
ship firm  are  vested  in  the  trustee  appointed  by  the  joint  creditors, 
and  if  no  resolution  is  passed  by  the  separate  creditors,  the 
trustee  must  administer  the  separate  estate  according  to  the  laws 
of  bankruptcy  (y).  The  discharge  by  the  joint  creditors  does  not 
affect  the  separate  debts  in  such  a  case  (z). 

Property  acquired  after  the  grant  of  the  debtor's  discharge  by 
the  creditors  belongs  to  the  debtor,  although  no  resolution  closing 
the  liquidation  has  been  passed  (a),  but  where  there  is  no  such 
discharge  the  after-acquired  property  vests  in  the  trustee  (6). 


Distribution  of 
property. 


Property 
acquired  after 
discharge. 


No  action  or  suit  save  as  provided  in  s.  153  (XL),  Act  of  1890, 


Effect  Df 
liquidation  on 

Suits!18  a"d        can  be  commenced  or  carried  on  against  any  debtor  whose  affairs 


(p)  R.  411. 
(q)  Ibid. 
(r)  R.  412. 

(«)  S.  153  (6),  Act  of  1890  ;  r.  412. 
(/)  R.  416. 

(w)  S.  115,  Act  of  1897 ;  vide  also  s. 
153  (7),  Act  of  1890. 
(r)  S.  153  (5),  Act  of  1890. 
(ic)  Ibid. 


(*)  Ibid  (7). 

(y)  Ebbs  v.  BotUnou,  10  L.R.,  Ch., 
479. 

{z)  Ibid. 

(a)  Ibid ;  He  Bennett,  10  L.R.,  Ch., 
490. 

(6)  Ex  parte  Waimoright,  19  CD., 
140. 
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are  liquidated  by  arrangement  for  a  debt  provable  under  the    chap.  ix. 
liquidation  (c),  and  an  attachment  will  not  be  granted  against  a 
defendant  for  non-payment  of  a  debt  and  costs  (d). 

The  creditors  at  any  general  meeting  may  prescribe  the  bank  JJJg1011** int0 
into  which  the  trustee  is  to  pay  any  moneys  received  by  him 
and  the  sum  which  he  may  retain  in  his  hands  (e).  No  formal 
resolution  is  necessary  for  this  purpose  (  f).  It  has  been  held 
the  penalties  prescribed  by  s.  89,  Act  of  1890  (g)  on  a  trustee 
for  retaining  money  in  his  hands  do  not  apply  to  trustees  in 
liquidation,  the  section  being  penal  and  not  transferable  from  insol- 
vency to  liquidation  without  clear  words  (h),  Bed  vide  at  p.  422, 
"Application  of  Acts  to  Trustees  in  Liquidation." 

With  the  exception  of  Part  VIII.,  Act  of  1890,  all  the  provisions  0enj?rmLrt 
of  the  Acts,  so  far  as  they  are  applicable,  apply  to  liquidation,  Li^datlon. 
and  in  construing  such  provisions  the  appointment  of  a  trustee 
under  a  liquidation  is,  according  to  circumstances,  deemed  to  be 
equivalent  to  and  a  substitute  for  the  order  of  sequestration  or 
the  service  of  such  order  (i).  It  is  also  specifically  enacted  (k) 
that  all  the  provisions  of  the  Acts  relating  to  the  meeting  for  the 
election  of  a  trustee  and  to  other  meetings  of  creditors  including  voting, 
the  description  of  creditors  entitled  to  vote  at  such  and  the  debts 
in  respect  of  which  they  are  entitled  to  vote  apply  respectively 
to  such,  subject  to  the  modification  contained  in  the  sub-section 
quoted.  A  creditor  cannot  vote  until  he  has  proved  his  debt,  and 
any  wilfully  false  declaration  in  relation  to  such  debt  is  a  mis- 
demeanour (I).  All  creditors  present  personally  or  by  proxy  are 
to  be  considered  as  voting  on  every  resolution  so  long  as  their 
proofs  are  in  the  hands  of  the  chairman  (ra). 

All   the  rules   relating  to  proceedings  of  every   kind   under  Applicability  of 
sequestration  so  far  as  the  same  are  applicable  and  do  not  conflict 
with  Part  IV.  of  the  rules  and  can  be  applied  are  deemed   to 
apply  to  proceedings  in  liquidation  (n). 

(c)  S.  153  (xi.),  Act  of  1890.  (i)  S.  153  (7),  Act  of  1890  ;  s.  1,  Act 

(d)  England  v.  Moore,  6  V. L. R.  (£. ),        of  1897. 

48.  (*)  S.  153  (2),  Act  of  1890 ;  a.  1,  Act 

(e)  S.  153  (8),  Act  of  1890.  of  1897. 

(/)  Ex  parte  Old,  re  Bright,  17  L.R.,  {I)  S.  153  (2),  ante. 

Eq.,  457.  (m)    Ex  parte  Orde,  re  Hordey,  6 

(p)  Vide  also  as.  53,  54,  Act  of  1897.  L.R.,  Ch.,  881. 

[h)  Ex  parte  Brooker,  in  re  Fastnedge,  (n)  R.  433. 
2  CD.,  57. 
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CHAP.  IX.        Rules  of  Court  may  be  made  to  the  same  extent  and  of  the 
power  to  make  same  authority  as  in  respect  of  proceedings  under  a  liquidation  (o). 

rules. 

Transfer  of  In  the  event  of  liquidation  being  resolved  upon  the  creditors 

proceedings.  n  or 

at  any  general  meeting  may  include  in  such  resolution  a  request 
that  the  proceedings  be  conducted  in  some  other  district  and 
thereupon  the  judge  must  direct  accordingly  (p). 

Presentation  The  extraordinary  resolution,  together  with  the  statement  and 

and  registration  J  ° 

of  resolution,  ^he  names  of  the  trustee  and  members  (if  any)  of  the  committee 
of  inspection,  must  be  presented  to  the  chief  clerk,  who  must 
examine  and  inquire  if  it  has  been  passed  in  manner  directed  by 

Hearing  of        the  section  and  may  hear  any  creditor  who  shall  have  given  him 

creditor.  J  J  & 

notice  of  his  desire  to  be  heard  thereon.  If  satisfied  that  it  was 
so  passed  and  that  the  Acts  and  rules  have  been  complied  with  and 
that  a  trustee  has  been  appointed  with  or  without  a  committee  he 
must  forthwith  register  the  resolution  and  statement  (  q).  It  is  the 
duty  of  the  chief  clerk  himself  to  enquire  into  the  regularity  of 
the  proceedings,  especially  so  if  his  attention  is  attracted  by  a 
caveat  and  objections,  and  if  a  caveat  has  been  lodged  its  with- 
drawal does  not  form  a  reason  for  his  at  once  registering  (r). 
certification  of   When  the  chief  clerk  refuses  to  register  the  resolution  he  must 

ground  of  ° 

refusal.  certify  the  grounds  of  such  refusal  and  file  such  with  the  pro- 

ceedings («).     Informality  in  the  resolution  or  proofs  or  proxies 
informality.       jg  noj.  a  groun(i  for  objection  to  or  refusal  by  the   chief  clerk 

unless  he  is  of  opinion  that  it  is  a  matter  of  moment,  in  which 
event  he  must  refer  the  matter  to  the  judge  (t). 

Application  to        Any  creditor  or  the  debtor  if  dissatisfied  with  the  registration 

cancel  registra-  *  » 

ol°tneydeDtor!°r  or  non-registration  of  the  resolution  may  apply  to  the  Court  for 
a  rule  calling  upon  such  parties  as  the  Court  may  think  fit  to 
show  cause  why  the  registration  should  not  be  made  or  be  can- 
celled as  the  case  may  be  (u).  This  rule  assumes  that  the  Court 
is  not  bound  by  the  registration  as  to  the  conclusiveness  of  the 
regularity  of  all  the  proceedings  preliminary  to  the  resolutions  (v). 

Evidence  of  As  to  what  is  deemed  evidence  that  the  debtor  has  complied 

debtor's 
compliance  with 

Act»-  (o)  S.  153  (12),  ante.  tian,  11  L.R.,  Eq.,  619. 

(p)  R.  414.  («)  R.  416. 

(g)  S.  153  (4),  Act  of  1890 ;  r.  416,  (t)  R.  417. 

which  see  for  mode  of  registration.  (u)  R.  419. 

(r)  In  re  Bateman,  1  V.L.  R.  (I, ),  at  p.  (v)  In  re  Dane,  3  V.  L. R.  (I. ),  at  p.  25. 

55 ;  vide  also  Ex  parte  Levy,  re  Varbe- 
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with  the  Acts  vide  r.  418,  post,  and  see  also  the  same  rule  as  to    chip.  IX. 
the  debtors  duty  to  assist  the  trustee.     Registration  of  the  reso- 
lutions  is  in  the  absence  of  fraud,  conclusive  evidence  that  such  "See.06 10 
were  duly  passed,  and  all  the  requisitions  of  the  Acts  in  respect 
of  the  same  complied  with  (w).     Though  registered  some  of  the 

.  Registration 

resolutions  may  be  xdtra  vires,  and  therefore  void ;  the  others  evidence. 
however  may  be  registered,  and  if  registered  are  not  invalid  (x). 

Creditors  may  after  the  registration  of  the  resolution  prove  Proof  of  debt, 
their  debts,  and  appoint  proxies  as  under  a  sequestration  (y),  but 
all  debts  must  be  proved  prior  to  the  payment  of  dividend  thereon 
by  the  trustee  (z).     The  notice  by  trustee  to  creditors  to  come  in 
and  prove  is  form  160,  Appendix,  post. 

As  to  the  rejection  of  the  claim  or  proof  of  any  creditor  by  the  Rejection  of 

"  claim  to  prove 

trustee  vide  r.  425,  post.     Form  of  notice  of  rejection  is  No.  161,  JJ"^™0' 
Appendix,  post. 

As  to  the  notice  before  dividend,  reservation  of  dividends  and  Dividends, 
as  to  what  creditors  are  entitled  to  dividends,  vide  rr.  423  and  426, 
post. 

A  discharge  may  be  granted  to  the  debtor  by  three-fourths  in  J^J**6  of 
number  and  value  of  the  creditors  who  have  proved  debts  (a). 
Such  discharge  must  be  in  the  prescribed  form  (vide  form  No.  Form. 
163,  post),  and  given  in  the  prescribed  manner,  and  at  the 
prescribed  time  (b);  vide  rr.  427,  428  and  429,  post,  as  to  pro- 
cedure. The  trustee  must  report  (vide  r.  429)  to  the  chief  clerk 
the  discharge  of  the  debtor,  and  the  certificate  of  discharge  given 
by  the  chief  clerk  has  the  same  effect  as  a  certificate  of  discharge 
given  to  an  insolvent  under  the  Act  (c).     The  form  of  trustee's  Form  of  trusteed 

°  report. 

report  is  No.  164,  post,  and  that  of  the  chief  clerk's  certificate  No. 
165,  post  The  certificate  is  a  valid  defence  to  an  action  by  a 
creditor  whose  name  has  been  omitted  from  the  statement  of 
debts  (d),  and  though  he  had  no  notice  of  the  proceedings  in 
liquidation  (e),  and  though  the  name  may  have  been  fraudulent^ 

(tc)  S.  155,  Act  of  1890.     In  re  Bate-  (y)  R.  421. 

man,  1  V.L.R.  (L),  52  ;  see  In  re  Dane,  (z)  R.  424. 

3  V.L.R.  (I. ),  25.  (a)  S.  153  (10),  Act  of  1890. 

(z)  Ex  parte  Ash  worth,  re  Hoare,  18  (b)  Ibid. 

L.R.,  Eq.,  705  ;  Ex  parte  Broioning,  re  (c)  S.  153  (10),  ante. 

Marks,  9  L.R.,   Ch.,  583;   Ex  jjarte  {d)  Elmslie  v.  Corrie,  4  Q.B.D.,  295. 

Frampton,  r*  Watkin*,  45  L.T.,   720;  (e)  Heather  v.  Webb,  2  C.P.D.,  1. 
Ex  parte  and  re  Hope,  9  CD.,  398. 
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CHAP.  IX. 


Effect  on 
sureties  and 
co-debtors. 


Setting  aside 
discharge. 


Release  of 
trustee. 


omitted  (/).  The  remedy  in  such  a  case  is  to  have  the  registra- 
tion vacated,  and  the  certificate  cancelled  (g).  The  certificate  is 
conclusive  evidence  of  the  validity  of  the  liquidation  proceed- 
ings (h). 

Sureties  remain  liable  as  in  insolvency  (i),  and  any  co-debtor 
of  the  debtor  remains  liable  to  be  sued  by  a  joint  creditor  though 
the  creditor  is  a  party  to  the  release  (/c).  When  a  debt  is  joint 
and  several  a  composition  on  the  joint  debt  is  not  a  satisfaction 
of  the  separate  liability  of  any  of  the  debtors  (I). 

The  Court  may  set  aside  the  discharge  upon  the  application  of 
any  creditor  if  it  appears  that  it  was  obtained  by  fraud  or  by 
giving  any  preference  to  one  creditor  over  another  or  if  the 
debtor  has  been  guilty  of  any  felony  or  misdemeanour  under  the 
Acts  (m). 

The  release  of  the  trustee  may  be  granted  by  a  special  resolu- 
tion of  the  creditors  in  general  meeting  and  the  accounts  may  be 
audited  in  pursuance  of  such  resolution  at  such  time  and  in  such 
manner  and  upon  such  terms  and  conditions  as  the  creditors  think 
fit  (?i).  As  to  the  submission  by  the  trustee  of  his  account,  vide 
r.  430  (1),  and  form  93,  Appendix,  post.  The  release  does  not  take 
effect  unless  and  until  he  has  filed  the  summary  and  affidavit  men- 
tioned in  the  rule  lastly  referred  to  and  complied  with  s.  59,  Act  of 
1897  (o).  Notwithstanding  the  grant  of  the  release  the  trustee 
can  be  ordered  to  pay  a  dividend  to  a  creditor  where  prior  to  the 
release  he  had  sold  the  estate  for  a  sum  equal  to  a  certain  divi- 
dend upon  the  amount  of  the  provable  debts  and  the  money  to 
pay  was  in  his  hands  (p) ;  but  where  the  trustee  owed  rent  for 
lease  of  a  property  occupied  during  the  liquidation  it  was  held 
that  the  Court  of  Bankruptcy  had  no  jurisdiction  to  order  the 
trustee  who  had  obtained  his  release  without  fraud  to  pay  the 
rent  ( q).  The  trustee,  though  released  is  entitled  to  receive  and 
give  a  discharge  for  assets  becoming  the  property  of  the  estate 


(/)  Wadsworth  v.  Pickles,  5  Q.B.D., 
470. 

{g)  Ibid ;  Elmstie  v.  Corrie,  ante. 

(h)  Lewis  v.  Leonard.  5  Ex.  D.,  165. 

(»)  Elli*  v.  Wilmot,  10  L.R.  (Ex.),  10. 

(k)  AfegreUh  v.  Gray,  L.R.,  9C.P., 
216. 

(/)  Simpson  v.  Ihnning,  L.R.  10 
Q.B.,  406. 


(m)  S.  153  (10),  ante ;  8.  1 ,  Act  of  1897. 

(n)  8.  153  (9),  ante. 

(o)R.  430(2). 

{p)  In  re  Prager,  ex  parte  Soattt 
CochH?l,SC.l).,  115. 

{q)  Ex  parte  Carter,  in  re  Ware,  8 
CD.,  731,  distinguishing  In  re  Pragtr, 
ante. 
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after  his  release  and  the  close  of  the  liquidation,  and  it  is  his  duty    chap.  IX. 
to  distribute  same  (r). 

As  to  the  proceedings  to  recover  balance  remaining  unpaid  of  a  Proceedings  to 

r  .       .  recover  balance 

debt  where  a  debtor  has  not  obtained  his  discharge  within  three  of  debt  from 

"  undischarged 

years  from  the  commencement  of  the  liquidation,  vide  s.  153  (11),  de,)tor- 
and  rr.  431  and  432,  post. 

All  proper  costs  of  and  incidental  to  the  proceedings  prior  to  ^°JJJJJion  ov 
the  passing  of  the  resolution,  are  paid  by  the  trustee  out  of  the  arrangement, 
estate  in  like  manner  and  priority  as  the  costs  of  a  petitioning 
creditor  in  insolvency  (s). 

If  it  appear  to  the  Court  on  satisfactory  evidence  that  the  el^^court! 
liquidation  cannot  in  consequence  of  legal  difficulties  or  of  there 
being  no  trustee  for  the  time  being  or  for  any  sufficient  cause 
proceed  without  injustice  or  undue  delay  to  the  creditors  or  to 
the  debtor  the  Court  may  on  the  petition  of  the  trustee  or  of  any 
creditor  whose  debt  amounts  to  fifty  pounds  and  upwards  seques- 
trate the  property  of  the  debtor  and  proceedings  may  be  had 
accordingly  (t).  As  to  the  accounting  by  the  trustee  and  the 
equalizing  of  dividends  on  sequestration  happening,  vide  r.  415, 
post  R.  420  authorises  the  Court  also  to  sequestrate  the  estate 
on  petition  of  a  creditor  whose  debt  is  £50  or  upwards  if  the  *ormofPetlt,olu 
petition  (form  No.  162,  in  Appendix)  shows  that  the  creditor  had  no 
notice  of  the  meeting  at  which  the  liquidation  was  agreed  to,  and 
that  he  dissents  from  the  same,  and  that  his  vote  would  have 
altered  the  result  arrived  at.  The  Court  may,  on  a  creditor's 
petition,  irrespective  of  the  amount  of  the  debt,  order  that  the 
liquidation  be  not  proceeded  with  (u).  Every  such  petition  must 
be  heard  upon  affidavit,  and  it  must  be  presented  within  thirty  »q™*»tion. 
days  from  the  date  of  the  meeting  at  which  the  liquidation  was 
agreed  upon  (v). 

On  the  death  of  the  debtor  occurring  after  the  filing  of  the  Death  of  debtor- 
petition  it  was  held  that  the  Court  had  no  jurisdiction  to  order 
the  continuance   of  the  proceedings,  which  were   consequently 
stayed  by  the  death  (iv). 

{r)  Ex  parte   Wittt  re  Armntrong,  27  1890,   which   applied    to    composition 

W.R.,  888.  also. 

(«)  R.  422.  (v)  Ibid. 

it)  8.  153  (13),  ante.  (w)  He  Obbard,  19  W.R.,  663. 
(«)  R.  420— compare  r.  143,  Rules  of 
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CHAP.  IX. 


4. — Proceedings  Restricted  to  Composition. 

The  proceedings  and  matters  incidental  to  the  same  restricted 
to  and  applying  to  composition  in  addition  to  those  common  to 
both  liquidation  by  arrangement  and  composition  are  as  follows:— 


The  first 
meeting. 


The  first  meeting  has  already  been  adverted  to  (x),  and  also  the 
Solution.01  the  na^ure  °f  tne  extraordinary  resolution  (y).  In  passing  the  reso- 
lution it  is  necessary  to  specify  in  it  the  amount  of  the  composition, 
the  instalments  and  dates  at  which  the  same  are  payable  (z).  The 
trustee  may  also  be  named,  and  any  negotiable  securities  which 
may  be  given  for  the  composition  (a).  Instead  of  specifying  the 
security  to  be  given,  the  creditors  may  resolve  that  the  composi- 
tion or  some  part  or  instalment  thereof  may  be  secured  in  .such 
manner  as  may  be  approved  by  a  creditor  or  creditors  to  be 
named  by  the  resolution  (b).  Forms  of  resolutions  at  first  general 
meeting  are  given  in  form  166,  post. 


As  to  security 
for  the 
composition. 


Form  of 
resolutions  at 
first  general 
meeting. 


Sureties  for 
payment. 


In  accepting  a  composition,  the  creditors  agreed  that  as  security 
for  its  payment  the  debtor  should  assign  all  his  property  to  a 
trustee,  and  that  the  security  of  the  trustee  should  be  accepted 
for  the  composition.  The  trustee  took  an  absolute  assignment  to 
himself,  paid  the  composition  and  realised  a  surplus.  In  such 
circumstances  it  was  held  that  he  was  absolutely  entitled  to  the 
property,  and  that  there  was  no  resulting  trust  of  the  surplus  in 
favor  of  the  debtor  (c).  The  surety  is  considered  to  enter  into 
his  contract  with  the  knowledge  that  the  creditors  are  remitted 
back  to  their  original  rights  in  default  of  payment  of  any  instal- 
ment of  the  composition,  and  in  the  event  of  insolvency  super- 
vening the  creditors  can  therefore  prove  for  the  whole  amount  of 
their  debts,  less  any  instalment  paid  which  cannot  be  recovered 
back  by  the  surety,  his  remedy  being  to  prove  on  the  estate  (d). 
If  the  surety  fails  to  pay,  the  trustee  can  sue  him  at  law  (e).  The 
Court  has  power  to  order  the  trustee  to  sue  the  surety  on  his 
covenant,  but  the  order  should  provide  for  the  indemnity  of  the 
trustee  against  the  costs  of  the  action  (/).    The  surety  is  entitled 


12. 


{x)   Vide  p.  413,  ante. 

(y)   Vide  pp.  412-417,  ante. 

(z)  R.  434. 

(a)  Ibid. 

(b)  R.  435. 

(c)  Ex  parte  Wilcocks,  44  L.J.  (Bky.), 


{d)  Ex  parte  Oilbey,  re  Bedell,  8  CD., 
248. 

(e)  Ex  parte  Mirabita,  rt  Dale,® 
L.R.  (Eq.)f  772. 

(/)  Ex  parte  Monkhou*e.y  rt  Dolt,  1 
CD.,  287  ;  and  vide  s.  164,  as  to  en- 
foreement  of  provisions  of  composition. 
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to  retain  security  given  to  him  by  the  debtor  without  the  know-    chap.  ix. 
ledge  of  the  creditors  if  he  carries  out  his  guarantee  (g).  " 

Provision  for  costs  should  be  made  in  the  resolution,  for  where  J^fnon  for 
creditors  employ  a  solicitor  and  omit  to  do  so  the  Court  cannot re90lutl0n- 
enforce  payment  of  costs  by  the  debtor  (h).     As  to  costs  when 
sequestration  occurs,  vide  ante,  at  p.  60. 

As  to  providing  in  the  resolution  for  a  deed  of  composition  or  Provision  for 

.  .  .  deed  of 

inspectorship,  and  as  to  the  provisions  of  the  same,  vide  r.  436,  composition  or 

•*••»■*  inspectorship. 

p08t. 

The  resolution  passed  at  the  first  general  meeting  must  be  filed  {2JJ}{[t?on 
with  the  statement,  proofs  and  proxies  within  three  days  from  the  proband 
date  of  such  meeting  (i).  proxies 

The  second  general  meeting  is  held  at  an  interval  of  not  less  The  second 
than  seven  days  nor  more  than  fourteen  days  from  the  date  of  Time>  "' 
the  meeting  at  which  the  resolution  was  first  passed  (k).     This  PIace- 
meeting  is  held  at  the  same  place  as  the  first  unless  the  resolution 
otherwise  directs  (I). 

Notice  of  the  meeting,  form  No.  167,  post,  must  be  given   as  Notice  and 
directed  in  r.  437  (1),  and  notice  of  the  meeting  in  the  form  No. 

Forms  of  same. 

131,  post,  must  be  advertised  in  the  manner  directed  by  the  same 
rule  (m). 

The  creditors  assembled  at  the  second  general  meeting  may  Powers  of 

o  •/    creditors  af 

confirm  the  resolution  passed  at  the  first  general  meeting  or  they  second  gemni 

r  °  o  «/    meeting. 

may  pass  an  extraordinary  resolution  that  the  affairs  of  the  debtor 

are  to  be  liquidated  by  arrangement  and  not  in  insolvency,  or  a 

majority  of  them  may  pass  a  resolution  requesting  the  debtor  to 

surrender  his  estate  under  Part  III.,  Act  of  1890  (n).     The  form 

of  resolution  at  the  second  general  meeting  is  given  in  form  168,  Fonn  of 

imt.      The   creditors  can   adjourn   the  meeting  if  it  has  been  ^condgenerai 

duly  convened  to  confirm  the  resolution  (o).     If  the  composition  uee  ng 

.  Adjournment. 

is  rejected  at  the  first  meeting  but  subsequently  accepted  at  an 

{g)  Ex  parte  Burrdl,  re  Robinson,  1  (/)  Ibid. 

CD.,  537.  (m)  R.  437  (2). 

(A)  Re  Pratte,  ex  parte  Gush,  12  CD.,  (n)  R.  438. 

915.  (o)  Ex  }>arte  Knowlex,  re  Jones,  44 

(i)  R.  437  (1).  L.T.,  160. 

(*)  Ibid. 
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chap.  IX.    adjourned  meeting  the  adjournment  and  all  subsequent  proceed- 
ings  are  invalid  (p). 


Appointment  of 
trustee. 


Security  by 
trustee. 


Cases  in  which 
the  Court  may 
appoint  a 
trustee. 


The  appointment  of  a  trustee  for  the  receipt  and  distribution 
of  the  composition  may  be  made  by  the  creditors  at  the  first 
meeting  (q).  After  the  composition  has  been  approved  of  by  the 
Court  he  must  give  security  in  like  manner  as  if  he  were  a  trustee 
in  insolvency,  and  if  he  fails  to  do  so  within  seven  days  after  his 
appointment  he  may  be  removed  by  the  Court  (r).  In  every 
case  where  a  trustee  is  not  appointed,  or  if  appointed  declines  to 
act  or  becomes  incapable  of  acting,  or  is  removed,  the  Court  has 
the  same  power  of  appointing  a  trustee  for  the  purpose  of 
receiving  and  distributing  the  composition,  or  for  the  purpose  of 
carrying  out  the  terms  of  the  composition  as  the  case  may  be?  as 
in  the  case  of  a  vacancy  occurring  in  the  office  of  a  trustee  in 
insolvency  ($). 


Application  of 
Acts  to  trustee 
in  coin 


Presentation  of 
the  resolution. 


The  provisions  of  the  Acts  with  respect  to  the  duties,  liabilites 
position.   an(j  responsibilities  of  and  accounting  by  a  trustee  in  insolvency 
apply  as  nearly  as  may  be  to  a  trustee  in  composition  (£■). 

The  extraordinary  resolution  together  with  the  statement  must 
be  presented  or  be  caused  to  be  presented  to  the  chief  clerk  by 
the  chairman  of  the  meeting  at  whieh  it  is  agreed  to,  or  by  the 
debtor  within  three  days  after  the  same  is  agreed  to  or  within 
such  further  time  not  exceeding  in  the  whole  ten  days  from  the 
date  at  which  the  resolution  was  agreed  to  as  the  Court  may 
allow  (u).     Unless  such  provision  is  complied  with  the  resolution 
cannot  be  registered  (v).     It  is  the  duty  of  the  chief  clerk  on 
presentation  of  the  resolution  to  enquire  whether  such  resolution 
has  been  passed  in  manner  directed  by  s.  154,  Act  of  1890,  and  if 
satisfied  that  it  has  been  so  passed,  and  on  being  ordered  by  the 
Court  to  register  the  same  he  must  register  the  resolution  (iv). 
The  chief  clerk  registers  the  same  by  making  a  memorandum  on 
the  extraordinary  resolution  for  composition  and  on  the  debtors 
statement  of  affairs  as  follows  : — Registered  the  day  of 

to  registration.118 18     ,  and  affixes  the  seal  of  the  Court  thereto  (x).     The  resolution 


Duty  of  chief 
clerk  thereon. 


(p)  Ex  parte   Till,  re   Ratcliffc,   10 
L.R. ,  Ch.,  631. 
(?)  R.  434. 
(r)  R.  440. 
(*)  R.  439. 
(0  S.  115,  Act  of  1897. 


(u)  S.  154,  Act  of  1890 ;  s.  73  (2), 
Act  of  1897. 

(»)  S.  73  (2),'ante. 

(ic)  S.  154,  Act  of  1890;  8.  73  (1), 
Act  of  1897. 

(x)  R.  444. 
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cannot  be  registered  until  so  ordered  by  the  Court  (y),  and  until    chap.  ix. 
such  registration  the  resolution  is  of  no  validity  (z). 

The  debtor  or  any  creditor  may,  within  fourteen  days  from  the  Consideration 

"  •*  "  of  composition 

presentation  of   the  resolution,  apply  to  the  Court  to  appoint by  Court- 
a  day  to  consider  the  composition,  which  day  must  not  be  earlier 
than   fourteen  days  from  such   presentation  (a).     The  form  of  fpSicaUon  and 
application  and  order  thereon  is  No.  169,  post     Notice  of  such  ° 
appointment  must  be  given  by  advertisement  and  in  such  other 
manner  as  the  Court  may  direct  (6).     R.  441,  post  directs  the  Notice  of 

*  v   '  >   r        >  appointment  by 

mode  of  such  advertisement,  the  form  of  notice  is  No.  170,  post  ^dt^nent 
Notice  must  also  be  sent  to  the  trustee,  the  official  accountant  Notice  to 

'  trustee,  official 

and  to  every  creditor,  whether  such  creditor  has  proved  or  not,  £edaort.nt  and 
seven  days  at  least  before  the  day  appointed  (c).     The  form  of  Fo?*[l£j,8^?,e 
same   is  No.  170,  post,  and  that  of  the   affidavit  of  postage  of 
notices  is  No.  171,  post  The  Court  may  hear  the  official  account- 
ant without  notice  (d)  and  it  may  also  hear  any  creditor  who  has  opposition  and 
filed  in  Court,  three  days  at  least  before  the  day  so  appointed,  a 
notice  of  his  intention  to  oppose  the  composition  (e).     The  form  Form  of  notice 

*  r  r  \   '  of  opposition. 

of  notice  of  opposition  is  No.  172,  post     The  debtor  or  any 
creditor  majT,  without  notice,  be  heard  in  favor  thereof  ( f ). 


If  the  Court  is  of  opinion  that  the  terms  of  a  composition  are  Powers  of 

r  r  Court. 

not  reasonable  or  are  not  calculated  to  benefit  the  general  body 
of  creditors  or  if  any  such  facts  are  proved  as  would,  under  the 
Acts,  require  or  justify  the  Court  in  the  case  of  insolvency,  in 
refusing  or  suspending  a  certificate  or  in  punishing  the  insolvent, 
the  Court  must  refuse  to  approve  the  composition  (g).  In  any 
other  case  the  Court  may  either  approve  or  refuse  to  approve  the 
composition  (h).  If  the  Court  refuses  to  approve  the  resolution  Effect  of 
cannot  be  registered  and  the  composition  proposed  has  no  force  approve. 
or  effect  (i),  and  in  such  case  no  costs  incurred  by  a  debtor  of  or 
incidental  to  an  application  to  approve  of  a  composition  can  be 
allowed  out  of  the  estate  (k).  If  the  Court  approves  the  same  is 
testified  by  the  terms  being  embodied  in  an  order  of  the  Court  (I).  Approval  and 

__  i       •        i        i»  -vt  w  «ii  ••  order  and  fcr 

The  order  must  be  in  the  form  No.  173,  post,  with  such  variations  thereof. 

(y)  S.  73  (1),  Act  of  1897.  (J  )  Ibid. 

(z)  S.  154,  Act  of  1890.  (g)  S.  73  (5),  Act  of  1897. 

(a)  S.  73  (3),  Act  of  1897.  (h)  Ibid. 

(6)  Ibid.  (i)  Ibid  (6). 

(c)  R.  441.  (k)  R.  442. 

Id)  Ibid,  (I)  S.  73  (7),  Act  of  1897. 

(«)  Ibid.    S.  73  (4),  Act  of  1897. 


rm 
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chap.  IX.  as  circumstances  may  require  (m).    At  the  time  the  Court  approves 

correction  of  it  may  correct  or  supply  any  accidental  or  formal  slip,  error  or 

court.  omission  in  the  composition,  but  no  alteration  in  the  substance  of 
it  can  be  made  (n). 

Effect  and  The  power  given  to  the  Court  by  s.  73  (5),  Act  of  1897,  takes 

purpose  of  the  . 

Jwrreof  the  away  ^at  °f  fche  majority  of  the  creditors  which  they  formerly 


urt. 


possessed  and  places  in  the  hands  of  the  Court  the  controlling 
power  in  composition  for  the  purposes,  it  has  been  held,  of  pro- 
tecting such  creditors  against  their  own  recklessness  ;  for  pre- 
venting a  majority  of  creditors  from  dealing  recklessly,  not 
only  with  their  own  property  but  with  that  of  the  minority 
of  the  creditors,  and  for  the  purpose  of  enforcing,  as  far  as  the 
legislature  could,  a  more  careful  and  moral  conduct  on  the  part 
of  persons  who  eventually  become  insolvent  debtors  (o).  The 
Court  in  deciding  on  the  terms  of  the  composition  must  exercise 
toadoptorComt  its  own  judgment  and  must  not  be  influenced  by  the  wishes 
of  the  majority  of  the  creditors  ( p).  Both  the  interest  of  the 
creditors  and  the  conduct  of  the  debtor  should  be  considered  (g). 
The  Court  must  have  regard  to  the  debtor's  assets  and  liabilities, 
and  if  the  Court  considers  that  the  proofs  tendered  require  to  be 
investigated,  or  if  for  a  large  proportion  of  debts  no  proofs  have 
been  tendered,  the  Court  should  decline  to  approve  (r),  and 
though  the  Court  sees  that  the  majority  of  the  creditors  have 
been  acting  bond  fide  in  the  interests  of  the  creditors,  and  that 
better  terms  cannot  be  obtained,  it  is  not  bound  to  approve  of  the 
resolutions,  as  it  must  look  to  all  the  circumstances,  and  have 
regard  to  the  moral  aspect  of  the  case,  and  if  it  can  see  that  the 
composition  is  to  be  paid  to  hush  up  and  prevent  investigation  in 
some  discreditable  transaction,  its  approval  should  be  refused  (<*). 

cases  in  whkh        The  cases  in  which  the   Court  must  refuse  to  approve  the 

the  Court  muht  m    m  .         . 

refuse  appro\ai.  composition  are  those  in  which  its  terms  are  not  reasonable  or 
are  *not  calculated  to  benefit  the  general  body  of  creditors  (r),  or 


(m)  R.  442. 

{ii)  R.  443. 

(o)  In  re  and  ex  parte  Reed,  3  Morrell, 
at  p.  98  ;  17  Q.B.D.,  at  p.  251. 

( p)  Ibid  ;  Ex  parte  Campbell,  in  re 
Wallace,   13  Q.B.D.,  213;  2  Morrell, 

167. 

[q)  Ex  parte  Kearsley,  in  re  Gentse, 
18  Q.B.D.,  168  ;  3  Morrell,  274. 
(r)  Ex  parte  and  in  re  Roger*,  13 


Q.6.D.,  438  ;  1  Morrell,  159. 

(#)  Ex  parte  Strawbridge,  re  Ifiehnax, 
25  CD.,  266. 

(0  It  was  always  held  as  a  principle 
that  the  majority  of  creditors  in  bind- 
ing the  minority  must  act  genuinely 
for  the  benefit  of  the  creditors  and  not 
in  the  interest  of  the  debtor  ;  Ex  part* 
Page.  2  CD.,  323  ;  Ex  parte  Hwdwu, 
re    Walton,  22  CD.,   773 ;  Ex  parte 
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if  any  such  facts  are  proved  which  would  require  or  justify  the    chap.  ix. 
Court  in  the  case  of   insolvency  in   refusing  or   suspending  a 
certificate  or  in  punishing  the  insolvent  (v,).     Further  the  Court  as  to  priorities 

and  preferenti.il 

cannot  approve  of  the  composition  unless  it  provides  for  the  pay-  debts. 
ment  in  priority  to  other  debts  of  all  debts  directed  to  be  paid  in  Di8Cretionary 
the  distribution  of  the  property  of  an  insolvent  (v).  In  any  other  ca8e8' 
case  the  Court  may  refuse  or  approve  (w).    In  such  discretionary 
cases  all  matters  must  be  weighed  and  the  discretion  exercised  (x). 

Where  the  composition  was   small  in   amount  the  inference  ^^Sonlf 
was  drawn  that  the  proceedings   were  for  the  benefit  of  the 
debtor  and  not  for  that  of  the  general  body  of  creditors  and  were 
consequently  unreasonable  (y),  and  also  where  it  was  considered 
that  certain  creditors  voted  in  the  interests  of   the  debtor  (z).  xr  .    .     . 

'    No  hard  and 

Assuming  that  the  composition  is  not  so  small  that  no  reasonable  [mount? M  to 
man  could  accept  it  (for  in  such  a  case  the  amount  would  in  itself 
be  evidence  of  want  of  bond  fides)  the  amount  of  the  composition 
is  a  matter  of  discretion  and  there  is  no  hard  and  fast  rule  as  to 
the  amount  which  may  be  accepted  (a).  A  composition  accepted 
from  a  debtor  who  has  no  assets  is  regarded  as  passed  in  his 
interests  (fc).  It  is  otherwise  in  siich  a  case  if  the  composition  is 
secured  (c). 

The  essence  of  a  composition  is  that  the  creditors  who  take  unequal 

1  (  compositions 

part  in  it  act  upon  the  faith  and  understanding:  that  they  come  and  ****** 

r  r  r>  •/  bargains. 

in  upon  terms  of  equality  and  if  there  is  any  private  agreement 
or  secret  bargain  with  any  one  creditor  the  composition  is 
void  (d).  The  principle  applies  even  if  the  additional  payment 
is  to  be  made  at  the  expense  of  a  third  person  with  the  debtor's 
knowledge  (e).  Such  an  agreement  is  void  and  cannot  be  enforced 
by  the  person  preferred  (/),  but  if  the  preference  is  communicated 


Russell,  re  Robins,  22  CD.,  778  ;  In  re 
and  ex  parte  Terrell,  4  CD.,  293  ;  Ex 
parte  and  re  William*,  18  CD.,  495, 
in  which  Ex  parte  Elworthy,  20  L.R. 
Bq.,  742,  was  not  followed ;  and  vide 
Ex  parte  Cocks,  re  Poole,  21  CD.,  397. 

(a)  S.  73  (5),  Act  of  1897. 

(v)  S.  73  (13),  Act  of  1897. 

(w)  S.  73  (5),  ante. 

{x)  In  re  Postlethwaite,  ex  parte 
Ledger,  3  Morrell,  169. 

(y)  Vide  Ex  parte  and  re  Page,  2 
CD.,  323  ;  Ex  parte  and  re  Terrell,  4 
CD.,  293  ;  Ex  parte  RiisseU,  re  Robin*, 
22  C.  D. ,  778 ;  Ex  parte  Ball,  re  Parnell, 
20  CD.,  670 ;  Exparte  Staff,  20  L.R., 


Eq.,  775 ;  Ex  parte  Williams,  18  CD., 
495. 

(z)  Ex  parte  Cobb,  re  Sedley,  L.R., 
8,  Ch.,  727. 

(a)  Vide  Ex  parte  Hudson,  re  Wal- 
ton, 22  CD.,  773,  and  Ex  parte  and  re 
Hope,  9  CD.,  398. 

(b)  Ex  parte  and  re  Terrell,  4  CD., 
293. 

(c)  Exparte  ffudnon,  re  Walton,  ante, 
{d)    Ex    parte    and  re    Milner,    15 

Q.B.D.,  605  ;  Exparte  and  in  re  Baum, 

7  CD.,  719. 
(e)  Ex  parte  and  re  Milner,  ante, 
(/)  Vide  Blacklock  v. Dobie,  I  C.P.D., 

265. 
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CHAP.  IX. 


Appeal  from 
Court's  decision. 


Registration 
conclusive 
evidence  in 
certain  cases. 


Further 
extraordinary 
resolution  and 
registration 
thereof. 


Effect  on 
creditors  of 
composition. 


to  the  other  creditors  as  part  of  the  transaction  and  they  do  not 
object,  it  has  been  held  valid  (g). 

The  decision  of  the  Court  in  approving  or  refusing  to  approve 
the  composition  can  be  appealed  from  if  the  Court  has  not  pro- 
ceeded on  right  principles  (h),  and  the  decision  will  be  reversed 
if  the  discretion  of  the  Court  has  been  exercised  wrongly  (t). 
The  decision  in  such  a  case  to  support  the  appeal  should  be 
shown  to  be  manifestly  wrong  (k). 

Registration  in  the  absence  of  fraud  is  conclusive  evidence  that 
the  resolution  was  duly  passed  and  that  all  the  requisitions  of 
the  Acts  in  respect  of  such  were  complied  with  (I). 

The  creditors  may,  by  an  extraordinary  resolution,  add  to  or 
vary  the  provisions  of  any  composition  previously  accepted  by 
them  without  prejudice  to  any  persons  taking  interests  under 
such  provisions,  who  do  not  assent  to  such  additions  or  varia- 
tions (m).  The  word  "  persons "  referred  to  does  not  include 
creditors  (n),  and  therefore  those  who  dissent  to  an  alteration 
reducing  the  amount  of  the  composition,  if  carried,  are  bound  (o). 
Any  such  resolution  can  be  presented  to  the  chief  clerk  in  the 
same  manner  and  with  the  same  consequences  as  the  extraordin- 
ary resolution  by  which  the  composition  was  accepted  in  the  first 
instance  (p). 

The  provisions  of  a  composition  are  binding  on  all  the  creditors 
whose  names  and  addresses  and  the  amounts  of  the  debts  due  to 
whom  are  shown  in  the  statement  of  the  debtor  produced  to  the 
meetings  at  which  the  resolution  was  passed,  but  it  does  not  affect 
or  prejudice  the  rights  of  any  other  creditors  (q).  A  creditor 
who  is  omitted  from  the  statement  is  therefore  not  bound,  but 
he  may  nevertheless  take  advantage  of  it,  and  by  proving  his 
debt  claim  a  share  in  the  fund  (r) ;  but  he  cannot  come  in  to 
dispute  its  validity  (s).     If  the  resolutions  are  simple  and  regis- 


(g)  Jachnan  v.  Mitchell,  9  R.R.,  at 
p.  233;  13  Ves.,  at  p.  587. 

(h)  Vide  In  re  Staniar,  ex  parte 
Smith,  20  Q.B.D.,  at  p.  547. 

(t)  In  re  and  ex  parte  Retd,  3  Morrell, 
90;  17Q.B.D.,244. 

(k)  In  re  Postlethwaite,  ex  parte 
Ledger,  3  Morrell,  169. 

(I)  S.  155,  Act  of  1890 ;  s.  1,  Act  of 
1897 

(m)  S.  154,  Act  of  1890. 

(n)   Ex  parte    Badcliffe    Investment 


Company,  re  Glover,  17  L.R.,  Kq.t  121. 

(o)  Ibid, 

( p)  S.  154,  ante. 

(q)  S.  154,  Act  of  1890 ;  s.  1,  Act  of 
1897. 

(r)  Ex  parte  Garew,  10  L.R.  Ch., 
308  ;  Bredauer  v.  Brown,  3  A  pp.  Caa», 
672  ;  vide.  In  re  Fink,  20  V.L.R.,  at  p. 
226. 

{*)  In  re  Fink,  20  V.L.R.,  at  p.  £27  ; 
vide  Mdhado  v.  Walson,  2  C.P.D.,  281. 
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tered  no  trustee  being  appointed  for  the  receipt  and  distribution  chap.  ix. 
and  no  security  given,  the  proceedings  are  at  an  end  and  the  ~~ 
omitted  creditor  cannot  be  admitted  (t).  An  omitted  creditor  may 
still  be  bound  if  he  has  attended  the  meetings  and  voted  on  the 
resolutions  passed  (u).  the  holder  of  bills  negotiated  who  has 
received  no  notice  of  the  meeting  is  not  bound  though  the  acceptor 
has  entered  on  the  statement  the  drawer  as  a  creditor  without 
specifying  that  the  debt  is  due  on  bills,  and  though  he  does  not 
not  know  they  have  been  negotiated  (v).  Where  the  names  of  the 
drawers  of  bills  were  inserted  as  creditors,  the  bills  being  held  by 
a  bank,  but  after  the  date  of  the  petition  the  bills  were .  indorsed 
to  a  firm  consisting  of  the  drawers  and  another  person,  the  drawers 
were  bound  (w).  Persons  who  are  entered  in  the  statement  as 
creditors  claiming  to  hold  security  with  a  note  added  that  their 
claim  is  being  resisted  are  not  bound  (x).  Up  to  the  registration 
of  the  resolution  a  non-assenting  creditor  can  levy  an  execution 
and  obtain  a  valid  security  on  the  debtor's  goods  if  no  equity 
-can  be  raised  against  him  by  reason  of  his  personal  conduct  (y). 
The  resolution  is  not  retrospective  in  its  effect  so  as  to  invalidate 
securities  obtained  by  a  creditor  in  the  interval  between  the  filing 
of  the  petition  and  the  first  meeting  (z).  Where  a  debt  is  set  down 
in  the  statement  as  due  to  one  person,  whereas  in  fact  it  is  due  to 
-another,  who  proves  for  it  and  attends  and  votes  against  the 
resolution,  the  latter  is  not  bound,  since  the  debtor  in  such  a  case 
lias  failed  to  comply  with  the  requirements  of  the  section  (a),  and 
the  particulars  as  to  the  debt,  names,  and  addresses  must  be 
correctly  stated  (6).  If  the  amount  of  the  creditor's  debt  is 
incorrectly  stated  it  is  too  late  to  apply  to  the  Court  to  fix  the 
amount  of  the  debt  after  registration  of  the  resolution  (c). 

When  the  composition  is  payable  at  a  future  time,  or  in  instal- 


(f)  Ex  parte  and  re  Lacey,  16  CD., 
131,  distinguishing  and  explaining  Ex 
parte  and  re  Carew,  ante,  and  explain- 
ing Breslauer  v.  Brown,  ante. 

(«)  Campbell  v.  Im  Thurn,  1  C.P.D., 

-267. 

(p)  Ex  parte  Mathewes,  re  Angel,  10 
L.R.  Ch.,  304. 

(u?)  Forwoodv.  Walker,  36L.T.  N.S., 
21. 

{x)  Melhado  v.  Watson,  2 C. P. D., 281. 

(y)  Ex  parte  McLaren,  re  McColla, 
16  C.U.,  534. 

(z)  Ex  parte  and  re  Jones,  10  L.R. 
Ch.,  663. 


(a)  Oppenheim  v.  Jackson,  49  L.J. 
C.P.,  216 ;  and  vide  Ex  parte  Laing,  5 
CD.,  971. 

(b)  Vide  s.  154,  ante,  and  Burliner  v. 
Royle^  5  C.P.D.,  354,  and  Ex  parte 
Paper  Staining  Company  re  Bishop,  8 
L.R.  Ch.,  595  ;  McDonald  v.  Chesney, 
SOL. J.  Q.B.,  87. 

(c)  Re  Fink,  20  V. L.  R. ,  223.  In  this 
case  it  was  stated  that  the  only  dispute 
which  the  Court  can  settle  in  a  case  of 
such  sort  is  a  dispute  as  to  the  value  of 
a  security  held  by  an  assenting  creditor ; 
ibid,  at  p.  228. 
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CHAP.  IX.  ments,  the  creditor  is  barred  from  suing  on  the  original  debt  until 
default  (d).  A  creditor  with  notice  of  a  resolution  having  been 
duly  passed,  proceeded  to  sequestrate  the  estate,  and  the  resolution 
having  been  duly  registered  before  the  return  of  the  order  nisi,  the 
order  was  discharged  (e).  The  general  principle  qui  prior  est 
tempore  potior  est  jv/re  is  applicable,  and  therefore  where  the 
creditor  obtains  his  order  nisi  prior  to  the  passing  of  the  resolu- 
tion it  can  be  made  absolute  (/). 


As  to  default 
of  payment  of 
same. 


Default  by  the 
trustee. 


Default  by 
surety. 


When  default  is  made  in  any  payment  of  an  approved  com- 
position either  by  the  debtor  or  trustee,  r.  445  provides  that  no 
action  to  enforce  such  payment  shall  lie,  but  the  remedy  of  any 
person  aggrieved  shall  be  by  application  to  the  Court.  The  appli- 
cation apparently  intended  here  is  that  under  s.  73  (9),  Act  of  1897. 
R.  445  is  a  replica  of  r.  33,  bankruptcy  Rules  1890,  made  under 
the  English  Act  of  1890,  which  Act  contains  a  similar  provision  (g) 
to  the  Victorian  section  (h).  There  is  also  in  force  here  that  part 
of  s.  154,  Act  of  1890  (i),  giving  power  to  the  Court  to  sequestrate 
the  property  of  the  debtor  if  the  composition  cannot  proceed  as 
therein  set  out,  and  providing  that  "  proceedings  may  be  had 
"  accordingly."  Under  such  last  section  mentioned,  it  has  been  held 
by  the  English  Courts  that  where  the  composition  failed  by  default 
of  the  debtor  a  creditor  could  sue  for  the  original  debt  or  prove 
in  the  debtors  bankruptcy  (j ).  The  debtor  is  not  liable  for  the 
default  of  the  trustee  in  not  paying  the  composition  (k),  and 
where  the  money  sufficient  to  pay  the  composition  has  been 
handed  to  him,  his  non-payment  cannot  defeat  it  (£),  and  where 
the  debtors  solicitor  constituted  himself  a  trustee  for  the  creditors 
and  received  the  money  to  be  paid  in  composition,  it  was  held  he 
could  not  withhold  it  by  way  of  lien  for  his  costs  thereon  (m). 
Under  the  Act  of  1869,  it  was  held  that  the  Court  had  no  power 
to  enforce  a  covenant  by  a  surety  for  payment  of  the  composition, 


(d)  Vide  Slater  v.  Jones,  Capes  v. 
Ball,  8  L.R.  Exch.,  166;  vide  infra  as 
to  default  of  payment. 

{e)In  re  White,  2  V.R.  (I.),  42;  2 
A.J.R.,  132. 

(/*)  In  re  Marie,  3  A.J.R.,  6. 

(g)  S.  3  (15). 

(h)  S.  73  (9). 

(t )  Adapted  from  the  Bankruptcy  Act 
1869,  repealed. 

(,;)  Ex  parte  Gilbey,  re  Bedell,  8 
CD.,  248  ;  Edwards  v.  Coombe,  L.R., 


7  C.  P. ,  51 9 ;  Be  Hattvn,  ex  parte  Hodgt^ 
L.R.  7  Ch.,  723  :  Goldnty  v.  LortUng% 
L.R.  8Q.B.,  182;  Edimrdsv.  Haucher, 
1  C.P.D.,  111  ;  Ntwellv.  Van  Praagh. 
L.R.  9  C.P.,  96  ;  Ex  parte  Master*,  re 
Winson,  33  L.T.  N.S.,  613. 

{k)  Ex  parte  Waterer,  re  Taylor^  43 
L.T.,  Bky.,  25. 

(/)  Campbell  v.  Jm  Tkurn,  1  C.P.D., 
267. 

(m)  Ex  parte  Clark,  re  Newlamd,  4 
CD.,  515. 
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it    being  the   duty   of  the   trustee   to   sue  the   surety   on   his    chap.  IX. 
covenant  (n). 


No  creditor  can  enforce  payment  of  any  part  of  the  suras  pay-  ^"^{jJJJj 
able  under  a  composition  unless  and  until  he  has  proved   his  debtproved- 
debt  (o),  and  every  creditor  who  has  not  proved  his  debt  before  j^??  after 
the  approval  of  the  composition  must  lodge  his  proof  with  the 
chief  clerk  (p). 


not 


approval. 


A  form  of  notice  to  creditors  who  have  not  proved  of  intention  J*™1  °{ notice 

r  by  trustee. 

to  pay  composition  is  given  in  form  174,  post 

Any  person  who  under  the  Acts  would  not  be  released  by  a  J^f^"^!^ 
certificate  of  discharge   if  the   estate  of  the   debtor  had  been 
sequestrated  in  insolvency  is  not  released  by  the  acceptance  of  a 
creditor  of  a  composition  (q). 

All  the  provisions  of  the  Acts  with  regard  to  the  administra-  Application  of 

general 

tion  and  distribution  of  the   debtor's  property,  and  the  duties,  provisions  of  the 
obligations,  powers  and  rights  of  the  trustee,  so  far  as  the  nature 
of  the  case  and  the  terms  of  the  composition  admit,  apply  to  com- 
positions as  in  the  case  of  insolvency  and  as  if  the  trustee  were 
the  trustee  in  insolvency  (r).  and  after  the  presentation  to  the 

J    x   \  r  Examinations. 

chief  clerk  of  any  extraordinary  resolution  the  Court  has   the 
&me  powers,  authority  and  jurisdiction  to  examine  or  to  direct 
the  examination  of  any  person  whomsoever,  as  it  has  in  the  case 
of  insolvency  (s).      The  provisions   of  a  composition   may   be  ^fJSSJieSf of 
enforced  by  the  Court  on  application  by  any  person  interested, compoeit  on- 
and  any  disobedience  of  an  order  of  the  Court  is  deemed  a  con- 
tempt of  court  (t).     The  form  of  application  for  enforcement  is  ^t^mwi. 
No.  175,  post.    The  affidavit  in  support  is  No.  176  and  the  order 
No.  177,  post. 

The   Court   has   power  to  annul   the  composition   under   the  f^^n^Son 
circumstances  set  out  in  s.  73  (9),  Act  of  1897,  without  prejudice  SebtoXeatrate 
to  the  validity  of  any  sale,  disposition  or  payment  duly  made  or  prope  y* 
thing  duly  done  under  or  in  pursuance  of  the  composition,  and  it 
may  sequestrate  the  property  of  the  debtor  under  the  circum- 


(n)  Ex  parte  Afirabita,  re  Dale,  L.R., 
20Eq.,772. 
(o)  R.  446. 
(p)  Ibid. 


{q)  S.  73(14),  Act  of  1897. 

(r)  Ibid  (\2). 

(s)  Ibid(ll). 

(0  Ibid  (8) ;  vide  8.  154,  Act  of  1890. 
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chap.  ix.  stances  set  out  in  s.  154,  Act  of  1890.  The  Court  will  exercise 
this  discretionary  power  if  therfe  is  even  a  probability  that  the 
creditors  will  gain  by  an  adjudication,  but  it  will  not  do  so  if  it 
can  see  that  the  creditors  will  gain  nothing  by  the  sequestra- 
tion (w).  Fraud  taints  the  proceedings,  and  where  the  resolution 
has  been  carried  by  the  vote  of  a  creditor  who  has  purchased  the 
debt  in  respect  of  which  he  votes  with  the  object  of  voting,  the 
whole  of  the  proceedings  are  tainted  and  the  estate  can  be 
sequestrated  by  a  duly  qualified  creditor  (v).  The  Court  can 
exercise  its  power  of  sequestration  even  though  no  liquidation  or 
composition  resolution  has  been  passed  by  the  creditors  (w).  The 
creditor  moving  should  not  fail  to  show  that  there  are  "  legal 
difficulties,"  or  that  the  creditors  are  prejudiced  (x).  The  power 
given  to'  the  Court  is  a  discretionary  one  and  it  may  be  exercised 
more  than  six  months  after  the  filing  of  the  liquidation  petition, 
and  it  is  independent  of  the  commission  by  the  debtor  of  an 
act  of  insolvency  (y).  A  declaration  by  the  debtor  of  his  inability 
to  pay  one  of  the  instalments  at  the  time  appointed  is  a  suffi- 
cient ground  (z),  and  where  property  was  accepted  as  a  security 
for  the  composition,  but  its  value  was  exaggerated  and  it  did 
not  realise  sufficient  to  pay  the  composition,  it  was  held  that  the 
matter  could  not  "  proceed  without  injustice "  to  the  creditors 
and  the  order  was  made  (a).  Apparently  no  petition  is  necessary, 
and  the  Court  may  sequestrate  the  estate  on  motion  (6). 


Effect  of 
annulment  on 
surety. 


Proceedings 
public. 


Meaning  of 
"creditor"  in 
composition. 


The  annulment  discharges  a  surety  for  payment  as  the  order 
makes  it  impossible  to  carry  out  the  composition  in  any  way  (c). 

Every  resolution  and  statement  presented  to  the  chief  clerk  is 
open  for  public  inspection  on  payment  of  the  prescribed  fee,  and 
all  applications  to  the  Court  and  the  hearing  thereof  must  be  in 
open  Court  (d). 

Every  person  who  would  be  entitled  to  prove  in  insolvency  is 
deemed  a  creditor  within  the  meaning  of  s.  154,  Act  of  1890,  and 


(u)  Be  Moon,  19  Q.B.D.,  669. 

(v)  Ex  parte  Fore  Street  Warehouse 
Company,  re  Burrs,  30  L.T.N.S.,  624. 

{w)  Ex  parte  Walker,  in  re  Mc Henry, 
22  CD.,  813. 

(x)  Ex  parte  and  re  Shier*,  7  CD., 
416;  vide  also  Ex  parte  and  re  Mc  Henry, 
24  CD.,  at  p.  45. 

(y )  Ex  parte  and  re  Charlton,  6  C  D. , 


45. 

(z)  Ibid. 

(a)  Be  Moon,  19  Q.B.D.,  669  ;  4 
Morrell,  263. 

(6)  Vide  Sharpy.  Mc  Henry,  38  CD., 
427. 

(c)  Walton  v.  Cook,  40  CD.,  325,  33a 

(d)  S.  73  (15),  Act  of  1897  ;  ft.  3,  ibid  ; 
r.  6. 
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s.  73,  Act  of  1897  (e).     In  case  there  be  any  dispute  as  to  the    chap.  ix. 

right  of  any  person  to  be  deemed  a  creditor,  or  as  to  the  amount 

of  his  debt  or  the  value  of  his  security,  the  Court  settles  the 

same  (/).     It  has  been  held  that  the  word  "  creditor  "  in  s.  154 

and  in  r.  419  means  a  person  who  is  a  creditor  at  the  date  of 

the  composition  proceedings  (g). 

The  debtor  is  guilty  of  a  misdemeanour,  and  may  be  imprisoned  Punishment  for 

&         J  .  fraud  by  debtor 

for  any  term  not  exceeding  three  years,  with  or  without  hard  in  composition, 
labour,  if  he  make  at  any  meeting,  under  Part  X.,  Act  of  1890, 
any  false  statement  or  any  material  omission  in  any  statement 
relating  to  his  affairs,  or  if  he  be  guilty  of  any  false  representa- 
tion or  other  fraud  for  the  purpose  of  obtaining  the  consent  of 
his  creditors  or  any  of  them  to  any  agreement  with  reference  to 
his  affairs  or  such  composition  (h) ;  and  the  debtor  remains  liable 
for  the  unpaid  balance  of  any  debt  which  he  incurred  or  increased,  continued 
or  whereof  before  the  date  of  the  composition  he  obtained  for-  certau/debts 
bearance  by  any  fraud,  if  the  defrauded  creditor  has  not  assented  fraud, 
to  the  composition  otherwise  than  by  proving  his  debt  and  accept- 
ing dividends  (i). 

The  debtor  is  not  discharged  in  composition  until  the  amount  SJbtwTn6  of 
of  composition  has  been  fully  paid  (k).    To  be  discharged  from  ^p0^100- 
liability  for  debts  included  in  the  statement  the  debtor  must  pay 
or  tender  unconditionally  to  the  creditors  the  composition  pay- 
able upon  the  admitted  debt,  giving  the  creditor  the  opportunity 
of  accepting  or  rejecting  it  (I). 

(«)  S.  73  (10),  Act  of  1897.  15,  Debtors  Act  1869. 

{/)  Ibid.  (h)  Ex  parte  Barrow,  in  re  Andrtws, 

{g)  In  re  Cromie,  20  V.L.R.,  124.  18  CD.,  464. 

[h)  S.  158,  Act  of  1890.  [I)  Vide  Tea  Company  v.  Jones,  43 

(i)  S.  161,  Act  of  1890— compare  8.  L.T.,  255. 


CHAPTEE   X. 

DEEDS    OF   ARRANGEMENT. 

Under  this  heading  Part  VI.  of  the  Act  of  1897  deals  with  the 
registration  of  deeds  of  arrangement,  the  functions,  powers,  rights, 
duties,  obligations  and  liabilities  of  the  trustee,  creditors  and 
debtors  under  such  deeds,  unclaimed  dividends,  and  the  application 
of  certain  provisions  of  the  insolvency  law. 

Part  vi.,  Act  of  Part  VI.  of  such  Act  applies  to  every  deed  of  arrangement  as 
hereinafter  defined  made  after  the  commencement  of  such  Act, 
that  is  a  deed  of  arrangement  includes  any  of  the  following 
instruments  whether  under  seal  or  not,  made  for  or  in  respect  of 
the  affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally, 
that  is  to  say : — (a)  An  assignment  of  property ;  (b)  a  deed  of 
agreement  for  a  composition  and — in  cases  where  creditors  of  a 
debtor  obtain  any  control  over  his  property  or  business— (c)  a 
deed  of  inspectorship  entered  into  for  the  purpose  of  carrying  on 
or  winding  up  a  business ;  (d)  a  letter  of  licence  authorising  a 
debtor  or  any  other  person  to  manage,  carry  on,  realize  or  dispose 
of  the  business  with  a  view  to  the  payment  of  debts ;  and  (E) 
any  agreement  or  instrument  entered  into  for  the  purpose  of 
carrying  on  or  winding  up  of  a  debtor's  business  or  authorising 
a  debtor  or  any  other  person  to  manage,  carry  on,  realize  or  dis- 
pose of  a  debtor's  business  with  a  view  to  the  payment  of  his 
debts  (a). 

provisions  of  The  provisions  of  the  Insolvency  Acts  as  to  the  payment  of 

Insolvency  Acts,  x  "  x     " 

ap^iSabie  certain  claims  as  preferential,  and  as  to  the  proof  of  debts,  and  as  to 
the  respective  rights  of  secured  and  unsecured  creditors,  and  as  to 
the  examination  of  the  debtor  or  any  other  person  applies  to  every 
deed  of  arrangement  duly  registered  (&),  and  nothing  contained 

(a)  S.  74,  Act  of  1897.  {b)  S.  79,  ibid. 
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in  Part  VI.  of  the  Act  of  1897  must  be  construed  to  repeal  or    chap.  X. 
affect  any  provision  of  the  law  for  the  time  being  in  force  with  Savinff  M  t0 
regard  to  deeds  of  arrangement  in  relation  to  insolvency  or  to  1,,80lvenc>r  law- 
give  validity  to  any  deed  or  instrument  which  by  law  is  an  act 
of  insolvency,  or  void  or  voidable  (c).     The  registration  does  not 
prevent  the  deed  from  being  an  act  of  insolvency  if  it  can  be 
taken  advantage  of  as  such  (d). 

Nothing  in  Part  VI.,  Act  of  1897,  applies  to  any  agreement 
for  composition  within  s.  131,  Act  of  1890,  or  any  liquidation  by 
arrangement,  or  any  composition  under  ss.  153  and  154  respec- 
tively of  the  same  Act  (e). 

The  expression  "  creditors  generally  "  includes  all  creditors  who  Meaning  of 

-         ,  "creditore 

may  assent  to  or  take  the  benefit  of  a  deed  of  arrangement,  and  generally." 
whether  or  not  the  deed  provides  that  any  of  such  creditors  shall 
have  any  preference  or  priority  as  regards  any  other  creditors, 
and  whether  or  not  the  trustee  (if  any)  of  the  deed  or  any  other 
person  shall  have  any  discretion  as  to  giving  any  creditor  a 
preference  or  priority  or  any  advantage  as  regards  any  other 
creditor  (/),  and  "for  the  benefit  of  creditors"  means  for  the 
benefit  of  all  the  creditors  (g). 

The  first  class  of  deed  dealt  with  is  that  of  an  assignment  of  The  classes  of 

°  deeds  dealt 

property  (h).     Subject  to  the  effect  of  registration  an  assignment  with- 
until  communicated  to  the  creditors  and  the  relation  of  trustee  (a)  An  assign. 
and  cestui  qui  twist  created  is  revocable  by  the  debtor  (i),  but  a  property. 
conveyance  upon  trust  executed  by  a  person  to  repair  breaches  of 
trust   committed  by  him  in   connection  with  certain  scheduled 
trust  estates  constitutes  a  valid  trust,  and  such  a  deed  is  not  a 
mere  revocable  mandate  (k).     Those  creditors  who  assent  to  the 


(c)  S.  81,  ibid— compare  Deeds  of 
Arrangement  Act  1887,  a.  17  ;  vide  8. 
115,  Act  of  1897,  as  to  trustees. 

(d)  In  re  Batten,  ex  parte  Milne,  22 
Q.B.D.,  at  p.  693. 

(e)  S.  74,  Act  of  1897. 

(/)  S.  82,  Act  of  1897  ;  vide  ante,  at 
p.  106. 

ig)  Beeston  v.  Donaldson,  18  V.L.R., 
at  p.  213. 

(A)  The  meaning  of  the  word  property 
is  not  defined  in  Part  VI.  of  the  Act, 
bat  there  is  no  doubt  that  the  word 
"  priority"  in  the  interpretation  clause, 
a.    82,   as  follows — "Priority  has  the 


"  same  meaning  as  the  same  expression 
"  has  in  the  principal  Act" — is  intended 
for  the  word  "property,"  vide  s.  19, 
Deeds  of  Arrangement  Act  1887.  The 
Act  of  1897  is  however  read  and  con- 
strued as  one  with  the  Act  of  1890  (s. 
1,  Act  of  1897). 

(•)  Johns  v.  James,  8 CD.,  744  ;  vide 
also  Wahcyji  v.  Couttss,  3  Mer.,  707 ; 
Acton  v.  Woodgate,  2  Myl.  &  K.,  492  ; 
Garrard  v.  Lauderdale,  2  Russ  &  My., 
451. 

(k)  New's  Trustee  v.  Hunting,  4  Man- 
son,  103. 


w  w 
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CHAP.  x.  deed,  and  to  whom  it  is  communicated,  are  bound  by  it  (£).  A 
creditor  need  not  be  named  as  a  party,  nor  execute  the  deed  to  be 
entitled  to  the  benefit  of  it  if  he  assents  to  it  (m),  but  a  creditor 
cannot  claim  antagonistically  to  the  deed,  and  after  his  failure  be 
entitled  to  the  benefit  of  it,  though  he  seeks  to  do  so  before  the 
estate  is  distributed  (n).  Good  faith  is  necessary  as  between  the 
parties  (o),  and  if  the  deed  is  of  such  a  nature  as  to  be  fraudu- 
lent against  creditors  within  13  Eliz.  c.  5,  it  may  be  set  aside  if 
the  right  to  sue  is  not  barred  by  the  Statute  of  Limitations  (p). 

MrreemeSt  ?or  a  ^n  Prac^ce  a  composition  is  either  payable  immediately  or  at  a 
composition.  £uture  time.  In  the  latter  case  it  is  usual  to  have  the  amounts 
guaranteed  by  a  third  party,  or  the  debtor  is  required  to  make  an 
assignment  of  his  property  to  a  trustee  to  secure  the  payment  of 
the  composition.  Unless  it  is  specifically  agreed  that  any  creditor 
shall  have  any  preference  or  priority  as  regards  any  other  credi- 
tors the  essence  of  a  composition  arrangement  is  equality  between 
the  creditors,  and  therefore  a  secret  bargain  cannot  be  made  with 
the  debtor  or  some  other  person  for  an  additional  payment  or 
security  as  an  inducement  for  the  creditor  to  become  a  party  to 
the  deed.  In  such  a  case  the  secret  agreement  is  void,  and  any  of 
the  creditors  may  repudiate  (q).  The  principle  applies  even  if 
the  additional  payment  is  made  at  the  expense  of  a  third  person 
if  it  is  made  with  the  debtor's  knowledge,  and  whether  the  com- 
position is  made  under  the  provisions  of  a  Statute  or  not  (r).  The 
consideration  to  each  creditor  is  the  forbearance  of  the  others  to 
sue  for  the  amounts  of  their  debts,  and  where  it  is  bond  fide  every 
creditor  who  assents  is  bound  (s);  but  where  the  creditor  has  been 
induced  to  assent  by  the  misrepresentation  that  others  have 
assented  or  will  assent  he  is  not  bound  (t).  The  assent  of  a 
creditor  can  be  given  without  execution  of  the  deed  or  agree- 
ment by  him,  as  by  accepting  payment  or  security  or  acting  in 


{I)  Vide  Ex  parte  Jerrard,  re  Cham- 
ber^ 3  Mont.  &  A. ,  358 ;  Johns  v.  James, 
ante. 

(m)  In  re  Babers  Trust,  L.R.,  10; 
Eq.,  554;  vide  Ex  parte  Sadler  and 
Jackson,  15  Ves.,  52;  10  R.R.,  18; 
Biron  v.  Mount,  24  Beav.,  642. 

(n)  In  re  Meredith,  Meredith  v.  Facey, 
29  CD.,  745. 

(o)  Vide  Cockshoti  v.  Bennett,  2  T.R., 
763;  1  R.R.,  p.  617;  Re  Lenzberg's 
Policy,  7  C.  D. ,  650  ;  Ex  parte  and  re 
Milntr,  15  Q.B.D.,  605;    Blacklock  v. 


Dobie,  1C.P.D.,  265. 

(p)  Vide  In  rt  Maddevcr,  Three 
Toums  Bank  v.  Maddtvtr,  27  CD.,  623. 

{q)  Ex  parte  Sadler  and  Jachtm, 
15  Ves.,  52;  10  R.R.,  18;  Re  Lenz- 
berg's  Policy,  7  C.  D. ,  650 ;  Ex  parte  and 
re  Milner,  15  Q.B.D.,  605. 

(r)  Ex  parte  and  re  MUner,  ante. 

(*)  Norman  v.  Thompson,  4  Rxch., 
755. 

(0  Cooling  v.  Noyes,  6  T.R.,  263 ; 
and  vide  Lewis  v.  Jones,  4  B.  4  C,  506. 
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such  a  manner  as  to  induce  other  creditors  or  the  debtor   to    chap.  x. 
assent  (u). 

The  other  classes  of  deeds  are  those  where  creditors  of  a  debtor  (o  Deeds  of 

inspectorship. 

obtain  any  control  over  his  property  or  business — (c)  A  deed  of 
inspectorship  entered  into  for  the  purpose  of  carrying  on  or  wind- 
ing up  a  business ;  (D)  a  letter  of  licence  authorising  a  debtor  or  licence!*™  ° 
any  other  person  to  manage,  carry  on,  realise  or  dispose  of  the  (K)  Agreement 
business  with  a  view  to  the  payment  of  debts ;  and  (E)any  agree-  oV^SSn^v^ 
ment  or  instrument  entered  into  for  the  purpose  of  carrying  on 
or  winding  up  of  a  debtor's  business  or  authorising  a  debtor  or 
any  other  person  to  manage,  carry  on,  realise  or  dispose  of  a 
debtor's  business  with  a  view  to  the  payment  of  his  debts  (v). 
These  agreements  are  those  by  which  the  creditors  allow  the 
debtor  either  to  manage,  carry  on,  or  wind  up  his  business  under 
the  control  of  one  or  more  inspectors  in  order  to  make  provision 
for  the  payment  of  his  debts  without  an  assignment  of  the 
property,  the  debtor  covenanting  that  he  will  if  and  when 
required  by  the  inspectors  convey  his  estate  or  property  to  them 
for  realisation  and  distribution  amongst  the  creditors ;  or  where 
the  debtor  conveys  his  estate  to  trustees  upon  trust  to  allow  him 
to  carry  on  the  business  and  realise  the  estate  with  a  view  to  the 
liquidation  of  the  debts,  but  under  the  control  and  inspectorship 
of  the  trustees,  reserving  the  power  to  the  trustees  to  take  posses- 
sion of  and  realise  the  estate  for  the  distribution  of  the  proceeds 
amongst  the  creditors. 

From  and  after  the  commencement  of  the  Act  of  1897  a  deed  Avoidance  of 

unregistered 

of  arrangement,  to  which  Part  VI.  thereof  applies,  is  inoperative  d^n8  °fment 
and  has  not  any  validity  at  law  or  in  equity  unless  the  same  has 
been  registered  under  the  Act  within  ten  clear  days  after  the 
first  execution  thereof  by  the  debtor  or  any  creditor,  or  if  it  is 
executed  in  any  place  out  of  Victoria,  then  within  ten  clear  days 
after  the  time  at  which  it  would  in  the  ordinary  course  of  post 
arrive  in  Victoria  if  posted  within  one  week  after  the  execution 
thereof  (w).  When  the  time  for  registering  expires  on  a  Sunday 
or  other  day  on  which  the  office  of  the  Registrar-General  is  closed 

(a)  Ex  parte  Sadler   and  Jackson,  (v)  8.  74,  Act  of  1897. 

ante  ;  Biron  v.  Mount,  24  Beav.,  642 ;  (10)     S.   75,   Act  of   1897 — compare 

In.  re  and  ex  parte  Woodroff,  4  Manson,  Deeds  of  Arrangement  Act  1887,  b.  5. 
46. 
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chap.  x.    the  registration  is  valid  if  made  on  the  next  following  day  on 
which  the  office  is  open  (x). 


Mode  of 
registration. 


Execution  of 
deed  by  all 
creditors  not 
necessary  for 
registration. 


The  mode  of  registration  is  as  follows  : — The  deed  and  every 
schedule  or  inventory  thereto  annexed  or  therein  referred  to,  or  a 
true  copy  thereof  respectively,  and  of  every  attestation  of  the 
execution  thereof  must  be  filed  in  the  office  of  the  Registrar- 
General  within  the  time  aforesaid  together  with  an  affidavit 
verifying  the  time  of  execution  by  the  debtor,  and  containing  a 
description  of  the  residence  and  occupation  of  the  debtor  and  of 
the  place  or  places  where  his  business  is  carried  on,  and  the  title 
of  the  firm  or  firms  under  which  the  debtor  carries  on  business, 
and  an  affidavit  by  the  debtor  stating  the  total  estimated  amount 
of  property  and  liabilities  included  in  the  deed,  the  total  amount 
of  the  composition  (if  any)  payable  thereunder,  the  name,  occupa- 
tion and  address  of  the  trustee  (if  any),  and  the  names  and 
addresses  of  his  creditors.  A  deed  of  arrangement  registered  as 
required  by  the  provisions  of  s.  75,  Act  of  1897,  is  deemed  to  be 
registered  or  filed  in  accordance  with  the  provisions  of  Part  VL 
of  the  Instilments  Act  1890,  and  of  the  Book  Debts  Act  1896  (y). 

The  affidavits  to  be  filed  pursuant  to  the  Act  respectively  are  in 
the  forms  1,  2  and  3  in  the  Appendix  to  the  rules  under  Parts 
VI.  and  VIII.,  of  the  Act  of  1897,  post,  with  such  variations  as 
circumstances  may  require  (z),  and  upon  every  copy  of  a  deed 
which  is  presented  for  filing,  there  must  be  indorsed  by  the  per- 
son who  presents  it,  the  name  of  the  debtor,  the  date  of  the  deed 
stating  the  number  of  folios  (a),  which  the  deed  contains  (6),  and 
where  a  deed  is  registered  under  the  Act  there  must  be  written 
thereon  a  certificate  stating  that  it  has  been  duly  registered  as 
prescribed  by  the  Act  and  the  date  of  such  registration.  Such 
certificate  must  be  signed  by  the  registrar  (c). 

The  fact  that  all  the  creditors  have  not  executed  the  deed  prior 
to  registration  does  not  avoid  the  deed  or  vitiate  the  registra- 
tion (<l).  The  provisions  of  the  Act  are  sufficiently  complied  with 
by  the  registration  of  the  deed  as  it  existed  at  the  time  of  regis- 


(x)  S.  86,  Act  of  1897— compare 
Deeds  of  Arranqtmtnt  Act  1887,  s.  10. 

{y)  8.  76,  ibid. 

(z)  K.  3,  Rules  under  Parts  VI.  and 
VIII.  of  the  Act  of  1897. 

(a)  Of  72  words  each. 


(6)  R.  5,  Rules  under  Parts  VI.  and 
VIII.,  Act  of  1897. 

(c)  R.  6,  ibid. 

(d)  In  re  Batten,  ex  parte  Mtitu,  22 
Q.B.D,,  685  ;  6  Morrell,  110. 
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tration  (e).    In  the  case  referred  to  only  one  creditor  had  executed    chap.  X. 
the  deed  at  time  of  registration  the  other  creditors  executing  it 
subsequently. 

The  terms  "  residence  "  and  "  business  "  have  no  actual  definite  The  terms 

**  residence  "  und 

technical  meaning,  and  they  are  to  be  construed  in  every  case  in  " business- 
accordance  with  the  object  and  intent  of  the  Act  in  which  they 
occur  (/). 


ton." 


The  term  "  occupation  "  has  been  held  to  mean  the  trade  or «» oocupat 
calling  by  which  a  man  ordinarily  seeks  to  get  his  living  or  the 
business  in  which  a  man  is  usually  engaged  to  the  knowledge  of 
his  neighbours  (g). 

No  deed  of  arrangement  is  deemed  insufficient  or  invalid  by  immaterial 

°  *    errors  not  to 

reason  only  that  in  such  deed  or  any  schedule  or  inventory  or  invalidate  deert- 

copy  thereof  respectively  or  any  affidavit  there  is  an  omission  or 

incorrect  or  insufficient  description  or  misdescription  in  respect  of 

any  of  the  particulars  required  by  law  to  be  contained  therein  if 

the  Court,  judge  or  justice  before  whom  the  validity  of  such  deed 

comes  into  question,  be  satisfied  that  such  omission  or  incorrect 

or  insufficient  description  or  misdescription  was  accidental  or  due 

to  inadvertence,  or  to  some  cause  beyond  the  control  of  the  debtor 

and  not  imputable  to  any  negligence  on  his  part  (h). 

The  Registrar-General  must  keep  a  register  wherein  is  entered  Form  of 

register. 

as  soon  as  conveniently  may  be  after  the  presentation  of  a  deed 
for  registration  an  abstract  of  the  contents  of  every  deed  of 
arrangement  registered  under  the  Act,  containing  the  following 
and  any  other  prescribed  particulars : — 

(a)  The  date  of  the  deed.  . 

(b)  The  name,  address   and  description  of  the  debtor,  and 

the  place  or  places  where  his  business  is  carried  on,  and 
the  title  of  the  firm  or  firms  under  which  the  debtor 
carries  on  business,  and  the  name  and  address  of  the 
trustee  (if  any)  under  the  deed. 

(e)  Ibid.  Bank;  in  re  Haynes,  15  CD.,  at  p.  54. 

(/)  Ex  parte  Bretdl,  in  re  Bowie,  16  [h)  8.  80,  Act  of  1897— compare  Deed* 

CO.,  at  p.    487;  vide  re  Fisher,  14  of  Arrangement  Act   1887,   a.   9  ;  and 

V.L.R.,  693.  Book  Debt*  Act  1896,  a.  13. 

ig)  Vide  Ex  parte  National  Mercantile 
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(c)  A  short  statement  of  the  nature  and  effect  of  the  deed, 

and  of  the  composition  in  the  pound  payable  thereunder. 

(d)  The  date  of  registration. 

(e)  The  amount  of  property  and  liabilities  included  under 

the  deed  as  estimated  by  the  debtor  (i). 

The  abstract  of  any  deed  to  be  entered  on  the  register  must  be 
in  the  form  in  the  Appendix  to  rules  made  under  Parts  VI.  and 
VIII.  of  the  Act  of  1897,  post,  with  such  variations  as  circum- 
stances may  require  (Jfc). 

Subject  to  the  provisions  of  the  Act  of  1897,  any  person  is 
entitled  to  have  an  office  copy  of  or  extract  from  any  deed  regis- 
tered under  the  Act  upon  paying  for  the  same  at  the  rate  mentioned 
in  the  second  schedule  to  the  Act,  post,  and  any  copy  or  extract 
purporting  to  be  an  office  copy  or  extract  is  in  all  Courts  and 
before  all  judges,  justices,  arbitrators  or  other  persons  admitted 
as  prirnd  facie  evidence  thereof,  and  of  the  effect  and  date  of 
registration  of  the  deed  as  shown  thereon  (I),  and  any  person  is 
entitled  at  all  reasonable  times  to  search  the  register  upon  paying 
the  fee  specified  in  the  second  schedule  referred  to,  and  is  entitled 
at  all  reasonable  times  to  inspect  and  examine  and  make  extracts 
from  any  registered  deed  of  arrangement  without  being  required 
to  make  a  written  application,  or  to  specify  any  particulars  in 
reference  thereto  upon  payment  of  the  said  fee  for  each  deed  of 
arrangement  inspected.  The  extracts  are  limited  to  the  dates  of 
execution  and  of  registration,  the  names,  addresses  and  descrip- 
tions of  the  debtor  and  of  the  parties  to  the  deed,  a  short  state- 
ment of  the  nature  and  effect  of  the  deed,  and  any  other  prescribed 
particulars  (m). 

When  the  place  of  business  or  residence  of  the  debtor  who  is 
one  of  the  parties  to  the  deed  of  arrangement  or  who  is  referred 
to  therein  is  situate  in  some  place  more  than  twenty  miles  from 
the  General  Post  Office,  Melbourne,  the  Registrar-General  must, 
after  three  clear  days  after  registration,  and  in  accordance  with 
any  directions  that  may  be  prescribed,  transmit  a  copy  of  such 
deed  to  the  Registrar  of  the  County  Court  in  or  near  the  place 


(i)  S.  77,  Act  of  1897. 
(jfc)  R.  4,  Rules  made  under  Parts  VI. 
and  VIII.  of  the  Act  of  1897. 


{I)  S.  87,  Act  of  1897. 
(w)  S.  88,  ibid. 
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where  such  place  of  business  or  residence  is  situate.     Every  copy    CHAP.  X. 
bo  transmitted  must  be  filed,  kept,  and  indexed  by  the  Registrar 
of  the  County  Court  in  the  prescribed  manner,  and  any  person 
may  search,  inspect,  make  extracts  from  and  obtain  copies  of  the 
registered  copy  in  the  like  manner  and  upon  the  like  terms  as  to 
payment  or  otherwise  as  near  as  may  be  as  in  the  case  of  deeds 
registered   under  the   Act.      The   Registrar-General   must  also 
forthwith  notify  the  chief  clerk  in  Melbourne  of  the  registration 
of  every  deed  of  arrangement  (n).     Upon  every  copy  of  such  deed 
thereof  which  is  transmitted  to  a  County  Court  Registrar  there 
must  be  written  copies  of  every  indorsement  or  certificate  written 
on  the  original  deed  or  on  the  filed  copy  thereof.    Such  copies 
must  be  signed  by  the  Registrar  (o).     The  copy  of  a  deed  may  be 
transmitted  to  the  County  Court  Registrar  by  post  (p).     The 
County   Court  Registrar  must  number  the  copies  of  deeds  re- 
received   by  him  in  the  order  in  which  they  are  respectively 
received,  and  must  file  and  keep  such  copies  in  his  office  (q) ;  and 
the  County  Court  Registrar  must  keep  an  index,  alphabetically 
arranged,  in  which  he  must  enter  under  the  first  letter  of  the 
surname    of  the   debtor   such   surname   with  his  other  names, 
address  and  description,  and  the  number  which  has  been  affixed 
to  the  copy  (r).     The  County  Court  Registrar  must  allow  any 
person  to  search  the  index  kept  by  him  at  any  time  during  office 
hours,  and  make  extracts  upon  payment  of  the  same  fee  as  is 
payable  for  the  time  being  in  the  office  of  the  Registrar.     The 
County  Court  Registrar  must  also,  if  required,  cause  any  office 
copy  to  be  made  of  any  copy  of  a  deed  tiled  in  his  office,  and  is 
entitled  for  making  and  sealing  to  the  same  fee  as  is  payable  for 
the  time  being  for  an  office  copy  of  a  deed  or  instrument  in  the 
office  of  the  Registrar  (s).    The  extracts  referred  to  are  limited  to 
the  date  of  execution  and  registration,  the  names,  addresses  and 
descriptions  of  the  debtor  and  the  parties  to  the  instrument,  and 
a  short  statement  of  the  nature  and  effect  thereof  (t). 

There  must  be  taken  in  respect  of  the  registration  of  deeds  of 
arrangement  and  in  respect  of  any  office  copies  or  extracts,  or 
searches  made  by  or  at  the  office  of  the  Registrar-General,  the 

(n)  S.  89,  ibid.  (q)  R.  9,  ibid. 

(o)  R.  7,  Rules  under  Parts  VI.  and            (r)  R.  10,  ibid. 

YI1I.  of  Act  of  1897.  (*)  R.  12,  ibid. 

(p)  R.  8,  ibid.  (i)  R.  11,  ibid. 


r 

r 


448 


DEEDS   OF   ARRANGEMENT. 


CHAP.  x.  fees  set  forth  in  the  second  schedule  to  the  Act  of  1897,  and 
nothing  in  such  Act  contained  makes  it  obligatory  on  the 
Kegistrar-Oeneral  to  do  or  permit  to  be  done  any  act  in  respect 
of  which  any  fee  is  specified,  except  on  payment  of  such  fee  (u\ 
The  scale  is  as  follows  : — 


Scale  of  fees. 


(1.)  On  every  certificate  indorsed  on  an  original  deed  and  the  regis- 
tration thereof       ..  ...  ...  ...  ...010 

(2.)  On  searching  register  (for  every  name  inspected,  and  on  inspect- 
ing the  filed  copy  including  the  limited  extract  to  be  taken  pur- 
suant to  the  Act)  ...  ...  ...  ...  ...  0    10 

(3. }  On  office  copies  and  extracts  of  or  from  the  filed  copy  of  a  deed 

for  every  folio  of  seventy -two  words  or  fractional  part  of  a  folio    0   0   3 

(4. )  On  examining  a  copy  brought  in  to  be  marked  as  an  office  copy 

for  every  folio  or  fractional  part  of  a  folio  (i?)  ...  ...0    0   2 


Power  to  make 
rules  under 
Part  VI. 


The  trustee. 


It  is  and  may  be  lawful  for  the  judges  of  the  Supreme  Court 
or  any  two  of  them,  of  whom  the  Chief  Justice  must  be  one,  to 
make  such  rules  as  they  may  think  fit  for  regulathig  proceedings 
under  Part  VI.  of  the  Act  of  1897  (w). 

The  trustee  of  a  deed  of  arrangement  is  deemed  to  be  an  officer 

of  the  Court  of  Insolvency,  and  no  person  can  be  appointed  or 

act  as   such  trustee  unless  he  is  registered  as  qualified  to  be 

appointed  to  the  office  of  trustee  under  the  Insolvency  Acts,  or  if 

not  so  registered  unless  he  is  one  of  the  creditors  or  a  person 

appointed  by  an  ordinary  resolution  of  the  creditors,  and  before 

he   acts  under  the  deed  he  must  give  security  in  manner  in 

Part  II.  of  the  Act  of  1897  provided,  with  regard  to  a  trustee  in 

Strait"!,'  **-   insolvency,  and  so  far  as  the  nature  of  the  case  will  admit  the 

deMore?and      trustee,  creditors  and  debtor  respectively  have  the  same  functions, 

Powers  of  Court,  powers,  rights,  duties,  obligations  and  liabilities  and  the  Court 

has  the  same  powers,  authority  and  jurisdiction  as  in  the  case  of 

insolvency  (x). 

In  Part  VI.  of  the  Act  of  1897  "trustee"  also  includes  every 
person  having  under  a  deed  of  arrangement  the  power,  right,  or 
duty  to  pay  dividends  to  the  persons  entitled  thereto,  and  "  divi- 
dend"   also    includes    all   moneys   which  under  the   deed   of 


Further 
incidents  as  to 
trustee. 


(u)  S.  90(1),  Act  of  1897. 

(v)  2nd  Schedule,  Act  of  1897. 

(ie)  S.  90  (2),  Act  of  1897.  The  rules 
made  under  this  provision  are  those 
cited  as  "the  rules   under  Parts  VI. 


"  and  VIII.  of  the  Insolvency  Act  1897," 
Appendix,  post. 

(x)  S.  83  (1),  Act  of  1897;  vide  alto 
s.  115,  as  to  the  application  of  the  Acta 
to  the  trustee. 
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arrangement  are  payable  by  the  trustee  to  the  persons  entitled  chap.  x. 
thereto.  Where  a  person  not  registered  as  aforesaid  is  appointed 
a  trustee  pursuant  to  such  provision  he  must  not  act  as  trustee 
until  a  copy  of  such  resolution  has  been  filed  by  the  chief  clerk 
and  such  person  has  given  security  as  aforesaid  (y).  A  trustee 
under  a  deed  of  arrangement  by  accepting  the  office  accepts  it 
with  the  statutory  incidents,  and  he  must  therefore  pay  for  the 
stamps,  on  filing  the  accounts,  out  of  his  own  pocket  if  there 
are  no  assets  (z).  The  trustee  under  a  deed  has  apparently 
the  same  right  to  disclaim  onerous  property  as  a  trustee  in  insol- 
vency (a),  and  he  may  in  addition,  as  he  could  prior  to  the  Act, 
relieve  himself  of  the  liability  of  a  leasehold  by  transferring  to  a 
pauper  (6). 

The  official  accountant  takes  cognizance  of  all  matters  relating  ^^jf"106  by 
to  the  appointment,  security  and  conduct  of  trustees  within  the  accountant 
meaning  of  Part  VI.,  Act  of  1897,  and  his  duty  is  to  immediately 
report  in  writing  to  the  Court  whenever  there  appears  to  be  any 
contravention  of  the  provisions  of  the  Insolvency  Acts  in  relation 
thereto  (c). 

The  trustee  of  a  deed  of  arrangement  must  not,  except  in  the  Trustee  not  to 

.  encumber 

ordinary  course  of  the  business  (if  any)  theretofore  carried  on  by  property  until 

"  N  "  "   certain  time. 

the  debtor,  sell,  pledge,  or  in  any  way  dispose  of  or  encumber  any 
of  the  property  included  in  or  under  the  deed  until  after  ten 
days  from  the  registration  thereof  as  required  by  the  Act.  A 
trustee  wilfully  contravening  this  provision,  and  every  person 
wilfully  party  to  such  contravention,  is  personally  liable  to  make 
good  to  the  estate  any  loss  occasioned  by  such  contravention. 
These  provisions  do  not  apply  to  any  case  where  the  Court  upon 
application  in  that  behalf  is  satisfied  that  it  is  expedient  before 
the  expiration  of  the  said  period  of  ten  days  from  registration  to 
effect  any  sale,  pledge,  disposition,  or  incumbrance,  and  directs 
that  the  trustee  be  at  liberty  to  effect  the  same ;  but  nothing  in 
the  foregoing  provision  contained  in  any  way  prejudices  or  affects 
any  person  dealing  in  good  faith  with  the  trustee  (d). 

In  the  case  of  any  deed  of  arrangement  made  before  the  com-  unclaimed  divi- 

*  °  dend8  in  respect 

of  past  deeds  of 

(y)  S.  83  (2  and  3),  Act  of  1S97.  166.     Vide  Hopkiiuton  v.  Lovering,  11  arra,1&ement- 

(~)  Re  Htrtage,  3  Manaon,  297.  Q.B.D.,  92. 

(a)  Vide  Chapter  V.,  at  p.  210  tt  seq.  (c)  S.  67,  Act  of  1897. 

(b)  VideStevenswiv.  ffr»wd,16A.L.T.,  (d)  S.  78,  ibid. 
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CHAP.  x.  mencement  of  the  Act  of  1897  (e),  all  dividends  in  the  hands  of 
the  trustee  of  the  deed  which  have  not  been  claimed  by  the 
parties  entitled  thereto  for  the  space  of  twelve  months  next  after 
the  same  have  been  or  shall  be  payable  must,  unless  the  Court 
otherwise  orders,  be  paid  by  the  trustee  into  the  "  Insolvency 
Unclaimed  Dividend  Fund"  to  be  dealt  with  as  to  principal 
and  interest  as  provided  in  s.  127  of  the  Act  of  1890  (/).  "  Deed 
«  of  arrangement "  in  such  provision  includes  any  deed,  instru- 
ment or  writing  which  if  made  after  the  commencement  of  the 
Act  of  1897  would  be  deemed  to  be  a  deed  of  arrangement  within 
the  meaning  of  Part  VI.  of  the  said  Act  (g). 

At  any  time  within  three  years  after  a  debtor  has  made  a  deed 
of  arrangement  the  Court  may  require  such  debtor  to  make  a 
statement  verified  by  affidavit  giving  particulars  of  all  his  assets 
and  liabilities  and  property  whatsoever,  and  if  he,  without  reason- 
able cause,  fails  to  do  so,  he  is  guilty  of  contempt  of  Court  (It). 


Debtor  to 
tarnish  state- 
ment of  affairs 
when  required. 
Contempt  of 
Court. 


(e)  1st  January,  1898. 
(/)S.  85(1),  Act  of  1897. 


(g)  Ibid  (2). 
{h)  S.  84,  7 bid. 


CHAPTEB  XI. 

OFFENCES    AGAINST    THE    INSOLVENCY    LAW  (a).  • 

Under  thig  heading  Part  XL,  Act  of  1890,  deals  with  offences 
against  the  Insolvency  Law.  In  addition  tct  the  offences  contem- 
plated by  Part  XL,  s.  129,  Part  VI.  contemplates  the  arrest  of  the 
insolvent  and  his  retention  in  custody  until  such  time  as  the 
Court  may  order  under  certain  circumstances  (6),  and  ss.  140  and 
141,  Part  VIII.  of  the  Act  of  1890,  deal  with  offences  that  the  ' ( 

insolvent  may  be  imprisoned  for,  in  connection  with  the  refusal 
or  suspension  of  the  certificate  of  discharge,  and  s.  153  (2),  Act 
of  1890,  provides  that  any  person  wilfully  making  a  false  declara- 
tion in  relation  to  his  statutory  declaration  of  debt,  is  guilty  of 
a  misdemeanour.  By  s.  25,  Act  of  1897,  any  assignee  or  trustee 
contravening  the  provisions  of  such  section  and  every  person  who 
is  a  party  to  such  contravention  is  guilty  of  a  misdemeanour  (c), 
and  by  s.  55,  Act  of  1897,  any  contravention  by  an  assignee  or 
trustee  of  such  section  is  also  a  misdemeanour  (d). 

S.  156,  Act  of  1890,  provides  that  as  to  persons  other  than  the  p^^Tt" 
insolvent,  the  following  provisions  shall  be  made  (e) : —  of  189°* 

(I.)  Any  person  who  shall  wilfully  conceal  any  real  or  personal  SvenS?*Srect 
estate  of  an  insolvent  with  intent  to  defraud  his  creditors  shall  be 
deemed  guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall 
suffer  imprisonment  with  or  without  hard  labour  for  any  period 
not  exceeding  three  years. 

(II.)  Every  person  who  shall  forge  the  seal  or  any  order,  certifi-  forgery  of  aeai 
cate  or  process  of  the  Court,  or  who  shall  serve  or  enforce  any 

(a)  Vide  also  Chapter  I. ,  at  p.  24,  {d)  Vide  ante,  at  p.  337. 

etscq.  (e)S.   156,  Act  of  1890.     The  insol- 

(b)  Vide  p.  348,  and  88.  140  and  141,  vent,  however,  is  specifically  mentioned 
Part  VIII.  of  the  Act ;  vide  p.  387  tt  seq. ,  in  sub-s.  vi.  as  to  the  offence  therein 
ante.  set  out. 

(c)  Vide  ante,  at  p.  65. 
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CHAP.  XL  such  forged  order  or  process  knowing  the  same  to  be  forged,  or 
""  deliver  or  cause  to  be  delivered  to  any  person  any  paper  falsely 
purporting  to  be  the  original  or  a  copy  of  any  summons,  certifi- 
cate, order,  warrant,  or  other  process  of  the  Court  or  a  judge,  or 
who  shall  act  or  profess  to  act  under  any  false  colour  or  pretence 
of  such  order,  warrant  or  other  process,  shall  be  guilty  of  a  mis- 
demeanour, and  being  convicted  thereof  shall  be  imprisoned  with 
or  without  hard  labour  for  any  term  not  exceeding  three 
years  (/). 

embeaSmr&c*'  0^')  ^  any  person  shall  dispose  of,  receive,  remove,  retain, 
imd£roperty  conceal,  or  embezzle  any  property,  moneys,  or  securities  for 
moneys  belonging  .to  any  insolvent  estate  which  have  been 
attached,  knowing  the  same  to  have  been  so  attached,  and  with 
intent  to  defeat  the  said  attachment,  or  shall  hinder  or  obstruct 
or  endeavour  to  hinder  or  obstruct  the  messenger  or  other  person 
authorised  to  make  the  same,  such  person  shall  on  conviction 
thereof  before  the  Court  or  any  two  justices  suffer  imprisonment 
with  or  without  hard  labour  for  any  period  not  exceeding  six 
months  (g). 

as  to  knowingly      (IV.)  If  any  person  shall  receive  or  accept  any  property  from 

receiving  any  \         /  •/    r  r  j    r      r        *r 

aHeni,tiont  &c.  tne  insolvent  with  intent  to  defraud  the  creditors  of  the  insolvent, 
such  person  shall  be  deemed  guilty  of  a  misdemeanour,  and  on 
conviction  thereof  shall  suffer  imprisonment  with  or  without  hard 
labour  for  any  period  not  exceeding  three  years. 

inserting  false        (V.)  Any  person  who  shall  insert  or  cause  to  be  inserted  in  the 

Advertisement. 

Government  Gazette  or  in  any  newspaper  any  advertisement  pur- 
porting to  be  under  this  Act  (the  Act  of  1890)  (h)  without  authority, 
or  knowing  the  same  to  be  false  in  any  material  particular,  shall  be 
guilty  of  a  misdemeanour,  and  on  conviction  thereof  shall  suffer 
imprisonment  for  any  period  not  exceeding  three  years. 

False  claim,  &c.  (VI.)  If  any  creditor,  insolvent  or  other  person  in  any  insol- 
vency or  liquidation  by  arrangement  or  composition  with  credi- 
tors, in  pursuance  of  this  Act  (the  Act  of  1890)  (i),  wilfully  and 
with  intent  to  defraud  makes  any  false  claim  or  any  proof,  declara- 

(/)  The  Crimen  Act  1890,  sa.  251-252,  (h)  S.  1,  Act  of  1897,  may  make  this 

provides  heavier  punishments  for  aim-  offence  applicable  to  that  Act,  as  by  it 

ilar  offences.  that  Act  has  to  be  read  with  the  Act 

{q)  Vide,  p.  164,  ante,  as  to  provisions  of  1890. 

in  b.  65,  Act  of  1890.  (i)  Vide  notes  (6)  and  (h),  ante. 
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tion  or  statement  of  account  which  is  untrue  in  any  material    chap.  XI. 
particular,  he  shall  be  guilty  of  a  misdemeanour  punishable  with 
imprisonment  not  exceeding  three  years  with  or  without  hard 
labour. 

By  s.  157,  Act  of  1890,  any  insolvent  and  any  person  whose  i23SrSt»and 
affairs  are  liquidated  by  arrangement  in  pursuance  of  Part  IX.  of  debton^infir 
the  said  Act,  in  each  of  the  cases  following  (I.  to  XVI.),  is  deemed 
guilty  of  a  misdemeanour,  and  on  conviction  thereof  is  liable  to  be 
imprisoned  for  any  time  not  exceeding  three  years  with  or  with- 
out hard  labour  (k) : — 

(i.)  If  he  does  not  to  the  best  of  his  knowledge  and  belief,  Fraudulent 

failure  to  fully 

fully  and  truly  discover  to  the  Court  upon  any  examina-  and  truly 

*  *  m.  y  discover  on 

tion  under  the  Act  of  1890  or  to  the  trustee  administer-  examination, 
ing  his  estate  for  the  benefit  of  his  creditors  all  his 
property  real  and  personal,  and  how,  and  to  whom,  and 
for  what  consideration  and  when  he  disposed  of  any 
part  thereof,  except  such  part  as  has  been  disposed  of  in 
the  ordinary  way  of  his  business  or  trade  (if  any),  or 
laid  out  in  the  ordinary  expense  of  his  family,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to  defraud  (£). 

This  offence  is  not  complete  until  the  examination  is  ended 
(m),  and  under  a  former  Act  (n)  for  a  similar  offence  it  was  held 
that  such  offence  related  to  answers  by  the  insolvent  to  enquiries 
made  for  the  discovery  of  assets,  &c,  and  not  to  answers  to  pro- 
tect himself  from  the  refusal  of  a  certificate  (o). 

The  word  "property"  in  32  &  33  Vict.  c.  G2  from  which  the  Meaning:  of 

the  word 

provisions  of  this  are  taken  has  the  same  meaning  as  in  the  Act  of  "property"  in 
1890  (p).     The  disclosure  is,  therefore,  not  restricted  to  property  in 
possession  of  the  bankrupt  at  the  commencement  of  his  bank- 
ruptcy, and  consequently  it  applies  to  after  acquired  property  (q). 

(II.)   If  he  does"  not  deliver  up  to  such   trustee,  or  as  he  Fraudulent 

.  .  failure  to  deliver 

directs,  all  such  part  of  his  real  and  personal  property  up  property  to 
as  is  in  his  custody  or  under  his  control,  and  which  he 

(i)  S.  157— compare  32  A;  33  Vict.  c.  (n)  5  Vict.,  No.  17,  8.  73. 

©2,  s.  11.  (o)  In  re  Thomas,  1  W. W.  &  a'B.  (I.), 

(/)  Vide  8.  1,  Act  of  1897,  and  note  40. 

(A),  aide..  { p)  Vide  as.  4  and  70. 

(m)  Nash  v.  Begina,  4  B.  &  S.,  935  ;  (q)  Reg.  v.  Mkhdl,  14  Cox  C.C.,  490. 
9  Cox  C.C.,424. 
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Fraudulent 
failure  to  deliver 
up2xx>k8. 
documents,  &c, 
to  trustee,  or  as 
trustee  directs. 


Fraudulent 
concealment  of 
property  of  ten 
pounds  or 
upwards  or  debt 
due. 


is  required  by  law  to  deliver  up,  unless  the  jury  is  satis- 
fied that  he  had  no  intent  to  defraud. 

The  property  required  to  be  delivered  up  is  that  which  is 
divisible  amongst  creditors  (t).  Where  the  insolvent  had  en- 
deavoured to  retain  for  himself  assets  in  the  shape  of  furniture, 
paid  for  partly  by  him  and  partly  by  his  wife,  and  which  was 
used  in  his  house  apparently  as  his,  and  he  had  tried  to  make  it 
appear  that  the  wife  was  solely  entitled  to  the  furniture  the  Court 
held  that  as  an  offence  it  came  within  this  sub-section,  but  having 
regard  to  the  colour  of  title  that  his  wife  had  and  to  the  furniture 
being  in  no  way  concealed  from  view  and  its  value,  it  would  not 
punish  the  insolvent  with  imprisonment  (u). 

(in.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs, 
all  books,  documents,  papers  and  writings  in  his  custody 
or  under  his  control  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to 
defraud. 

It  is  no  excuse  for  an  insolvent  to  allege  as  a  ground  for  not 
delivering  up  his  books  to  the  trustee,  that  they  are  in  the 
custody  of  a  third  person  (v). 

(iv.)  If  before  or  after  sequestration  or  the  commencement  of 
the  liquidation,  he  conceals  any  part  of  his  property,  to 
the  value  of  ten  pounds  or  upwards,  or  conceals  any  debt 
due  to  or  from  him,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud. 

Sequestration  under  Part  III.  of  the  Act  of  1890  commences  from 
the  making  of  the  order  placing  the  estate  under  sequestration  in 
the  hands  of  one  of  the  assignees  and  under  Part  IV.  from 
the  making  of  the  order  nisi  (w).  Liquidation  by  arrangement  is 
deemed  to  have  commenced  as  from  the  date  of  an  appointment  of 
the  trustee  (x).  The  offence  under  this  sub-section  means  doing 
something,  and  a  mere  non-disclosure  of  assets  is  insufficient  (y). 
"  His  property "  means  property  divisible  amongst  the  insol- 
vent's creditors  (z).  The  offence  may  be  committed  by  an  insolvent 


(0  Vide  bs.  59,  70  and  128,  Act  of 
1890  ;  and  Reg.  v.  Tempest,  3  V.L.R. 
(L.),  at  p.  331. 

(w)  In  re  Op]>enheimerf  6  V.L.R.  (I.), 
at  p.  28. 

(r)  In  re  Hearty,  1  A.L.T.,  160. 


(w)  S.  4,  Act  of  189a 
{x)  S.  153  (4),  ibid. 
(y)  In  re  Dunphy,  3  A.L.T.,  28. 
(2)  Reg.  v.  Tempest,  3  V.L.R.  (LA 
at  p.  331. 
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after  and  notwithstanding  the  sequestration,  and  a  conviction    chap.  XI. 
for  the  offence  is  good  where  the  property  concealed  has  been 
assigned  by  a  deed  which  is  void  as  an  act  of  insolency  (a). 


(v.)  If  before  or  after  sequestration  or  the  commencement  of  Fraudulent 


removal  of  * 


the  liquidation,  he  fraudulently  removes  any  part  of  his  ySJJofteii 


the 


property  of  the  value  of  ten  pounds  or  upwards.  upwards!' 

A  debtor  executed  an  assignment  to  trustees  for  the  benefit  of 
his  creditors,  and  afterwards  fraudulently  removed  stock  of  more 
than  ten  pounds  in  value,  and  immediately  after  commenced  pro- 
ceedings-for  liquidation  by  arrangement.  Though  the  assign- 
ment was  void  for  want  of  registration  against  the  trustee  under 
the  liquidation  it  was  held  that  at  the  time  of  the  fraudulent 
removal  the  assignment  was  in  force,  and  as  the  property  in  the 
stock  removed  was  in  the  trustees  under  the  assignment  he  could 
not  be  convicted  (6). 

(vi.)  If  he  makes  any  material  omission  in  any  statement  J^eriaient 
relating  to  his  affairs,  unless  the  jury  is  satisfied  that  he  £££5,™!"  an^j 
had  no  intent  to  defraud.  affair!?*  to 

Where  the  insolvent  had  as  the  Court  thought  by  an  oversight 
omitted  an  asset  from  his  schedule,  it  was  held  that  he  had  not 
with  intent  to  defraud  made  a  material  omission  (c). 

(vn.)  If  knowing  or  believing  that  a  false  debt  has  been  SSSSS1"10™ 
proved  by  any  person  under  the  insolvency  or  liquida-  0,,al8€debt- 
tion  he  fail  for  a  period  of  a  month  to  inform  such 
trustee  as  aforesaid  thereof. 

»  (viil)  If  after  sequestration  or  the  commencement  of  the  Fraudulent 

prevention  of 

liquidation  he  prevents  the  production  of  any  book,  the  production 
document,  paper  or  writing  affecting  or  relating  to  his  document«  **■ 
property  or  affairs  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  conceal  the  state  of  his  affairs  or  to 
defeat  the  law. 

(ix.)  If  before  or  after  sequestration  or  the  commencement  Fraudulent 

^  *  destruction, 

of  the  liquidation  he  conceals,  destroys,  mutilates  or  £JSS^S;5 

any  book  or 

(a)  Ibid  p.  329.  sion  : — "  I  do  not  see  how  an  insolvent  relating  to  his 

(b)  Reg.  v.  Creete,  29  L.T.  N.S..  897  ;        "  stating  in  his  schedule  that  an  asset  property  or 

12 Cox  C.C.,  539.  "is  not  mortgaged  when  it  really  is  !uair!Lor privy 

(c)/»  re  Aaron*,  6  V.L.R.  (I.).  56.  "can  be  deemed  a  fraud  upon  any  inerew>* 

In  this  case  Molesworth,  J.,  said  at  p.  "  body." 
62,  referring  to  a  further  alleged  omis- 
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Fraudulent  false 
entries  in  any 
book  or  docu- 
ment affecting  or 
relating  to  his 
property  or 
affairs. 


Meaning  of  book 
or  document. 


Insolvent's 
schedule  not 
within  section. 


Fraudulently 
parting  with, 
altering  and 
omissions  in  any 
document 
relating  to  his 
property  or 
affairs  or  privy 
thereto. 


Accounting  for 
losses  at  any 
meeting  of 
creditors  within 
four  months,  &c. 
by  fictitious 
losses  or 
expenses. 
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falsifies  or  is  privy  to  the  concealment,  destruction, 
mutilation  or  falsification  of  any  book  or  document 
affecting  or  relating  to  his  property  or  affairs  unless  the 
jury  is  satisfied  that  he  had  no  intent  to  conceal  the 
state  of  his  affairs  or  to  defeat  the  law. 

(x.)  If  before  or  after  sequestration  or  the  commencement  of 
the  liquidation  he  makes  or  is  privy  to  the  making  of 
any  false  entry  in  any  book  or  document  affecting  or 
relating  to  his  property  or  affairs,  unless  the  jury  is  sat- 
isfied that  he  had  no  intent  to  conceal  the  state  of  his 
affairs  or  to  defeat  the  law. 

Prior  to  sequestration  a  debtor,  at  the  request  of  a  creditor, 
made  out  a  balance-sheet,  which  was  found  to  be  wilfully  untrue, 
and  done  with  intent  to  conceal  the  state  of  his  affairs  and  to 
induce  the  creditor  to  give  him  further  credit.  On  his  subsequent 
insolvency,  on  it  being  urged  in  a  certificate  application  that  an 
offence  under  this  sub-section  had  been  committed,  it  was  held 
that  a  balance-sheet  so  handed  to  a  particular  creditor  is  not  a 
document  within  the  sub-section,  and  that  it  relates  to  account 
books  generally  representing  the  insolvent's  affairs  to  which  his 
creditors  generally  should  be  able  to  resort  for  information  or 
evidence  in  the  proceedings  in  insolvency.  Unless  restricted,  as 
stated,  the  section  is  most  vague  as  to  the  character  of  the 
document,  and  without  restriction  as  to  motive  for  false  entry  or 
intended  or  actual  effect,  or  the  time  at  which  it  was  made  (d). 
The  insolvents  schedule  containing  untrue  statements  is  not  a 
book  or  document  within  the  meaning  of  the  sub-section  (e). 

(XI.)  If  before  or  after  sequestration  or  the  commencement 
of  the  liquidation  he  fraudulently  parts  with,  alters  or 
makes  any  omission  or  is  privy  to  the  fraudulently 
parting  with,  altering  or  making  any  omission  in  any 
document  affecting  or  relating  to  his  property  or  affairs. 

(XII.)  If  after  sequestration  or  the  commencement  of  the 
liquidation,  or  at  any  meeting  of  his  creditors,  within 
four  months  next  before  sequestration  or  the  commence- 


(d)  In  re  Clapfiam,  10  V.L.R.  (I.), 
21,22. 


(c)  In  re  Cobain,  4  A.J.R.,  31. 
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ment  of  the  liquidation  he  attempts  to  account  for  any    CHAP.  XI. 
part  of  his  property  by  fictitious  losses  or  expenses. 

(xin.)  If  within  four  months  next  before  sequestration  or  Fraudulently 

v  '  *  obtaining 

the  commencement  of  the  liquidation,  he,  by  any  false  £J2urty  °n 
representation  or  other  fraud,  has  obtained  any  property 
on  credit  and  has  not  paid  for  the  same. 

Under  this  sub-section  it  must  be  shown  distinctly  that  the  Nature  ot  fraud 

necessary. 

credit  was  obtained  by  reason  of  the  false  representation  (f). 
To  satisfy  the  words  of  this  sub-section  there  must  be  some  active 
fraud  on  the  part  of  the  bankrupt  similar  to  the  making  of  a 
false  representation  and  not  simply  the  purchase  of  goods  when 
he  knows  that  he  is  not  able  to  pay  for  them  (g). 

(xiv.)  If  within  four  months  next  before  sequestration  or  the  obtaining 

x  '  ....  property  on 

commencement  of   the   liquidation,  he   being  a  trader  SJjJl^J^S 
obtains,  under  the  false  pretence  of  carrying  on  business  bSnew,  Ac. 
and  dealing  in  the  ordinary  way  of  his  trade,  any  pro- 
perty on  credit,  and  has  not  paid  for  the  same,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud  (g). 

The  word  "trader"  is  used  in  this  sub-section  and  in  no  other  The  term 

trader. 

portion  of  this  part  of  the  Act.  It  is  used  once  before  in  the 
Act,  in  sub-s.  7  of  s.  141,  in  respect  to  offences  relating  to  the 
refusal  or  suspension  of  the  certificate.  As  previously  stated  this 
section  of  the  Act  (h),  has  been  adapted  from  32  &  33  Vict.  c.  62, 
s.  11,  and  the  words  and  expressions  defined  or  explained  in  32 
&  33  Vict  c.  71  have  the  same  meaning  in  that  Act  (i).  The 
word  "  trader  "  is  defined  in  s.  4  and  Schedule  I.  to  32  &  33  Vict, 
c  71.  It  has  been  held  here  that  an  accountant,  broker,  com- 
mission agent,  &c.,  is  not  a  trader  (k). 


(/)  In  re  Clapham,  10  V.L.R.  (I.), 
18,  following  In  re  Walters,  3  W.  W.  & 
a'B.  (L),  14,  where  it  was  stated  that 
mere  exaggeration  of  the  value  of  pro- 
perty does  not  amount  to  proving  the 
offence,  nor  the  debtor  stating  he  was 
doing  a  very  good  business,  or  that  at 
a  time  when  a  change  of  management 
bad  occurred  in  his  business  it  had  im- 
proved his  prospects,  nor  has  the  fact 
of  the  value  of  business  and  business 
property  being  untruly  exaggerated, 
been  held  to  amount  to  a  false  pretence. 

(g)  Ex  parte  Brett,  in  re  Hodgson,  1 


Ch.  D.,  at  p.  154.  In  this  case  the 
debtor  being  in  insolvent  circumstances, 
purchased  goods  at  London  on  credit 
and  shipped  them  to  Australia  and  ob- 
tained advances  by  pledging  the  bills  of 
lading.  This  case  was  also  held  not  to 
be  within  sub-ss.  14  and  15.  Vide  also 
Ex  parte  Stallard,  re  Howard,  L.R.,  3 
Ch.,  408. 

{h)  S.  157. 

(i)  32  &  33  Vict.  c.  62,  s.  3. 

(k)  Per  Molesworth,  J. ,  In  re  Aarons, 
6  V.L.R.  (I.),  at  p.  60,  decided  under 
sub-8.  7,  s.  141,  Act  of  1890. 
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CHIP.  XL        Where  an  insolvent  is  charged  with  obtaining  credit  by  false 
~  pretences,  the  pretence  must  be  shown  to  have  been  made  by 

him  in  answer  to  distinct  inquiries,  so  that  the  man  knows  that 
he  obtains  goods  on  credit  given  in  reliance  upon  the  truth  of  his 
answers,  and  the  supposed  truth  of  the  answers  must  be  the 
motive  of  the  creditor  parting  with  his  goods  (I). 

Whether  the  debtor  intended  to  defraud  the  vender  or  not  often 
depends  upon  the  question  whether  there  was  any  reasonable 
probability  of  his  being  able  to  pay  the  price,  that  is  the  expecta- 
tion that  any  reasonable  man  in  such  a  position  would  enter- 
tain (m).  The  thing  aimed  at  however  in  this  and  the  following 
sub-section  is  the  obtaining  of  goods  on  credit,  and  then  immedi- 
ately selling  them  at  a  loss  ;  that  is  not  in  the  ordinary  course  of 
business.  The  evidence  must  show  that  the  debtor  dealt  with 
the  goods  otherwise  than  in  the  ordinary  course  of  business.  •  It 
was  not  intended  that  every  insolvent  trader  who  purchased 
goods  without  expecting  to  be  able  to  pay  for  them  should  be 
within  the  provisions  (n). 


Fraudulent 
pawning 

Sledging  or 
iaposing  of 
property 
otherwise  than 
in  the  ordinary 
course  of 
business. 


(xv.)  If  within  four  months  next  before  sequestration  or  the 
commencement  of  the  liquidation  he  pawns,  pledges  or 
disposes  of  otherwise  than  in  the  ordinary  way  of  his 
trade  or  business,  any  property  which  he  has  obtained 
on  credit,  and  has  not  paid  for,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  (o). 

To  buy  goods  on  one  day  on  credit  at  a  long  date,  and  then 
sell  them  clandestinely  immediately  af  terwrards  at  a  much  less  price 
must  be  a  fraud.  It  is  like  the  case  of  receiving  stolen  goods  in 
this  particular,  that  the  price  which  the  receiver  pays  or  says  he 
has  given  affords  evidence  of  the  scienter  (p).  Therefore  if  an 
insolvent  has  bought  goods  on  credit  when  in  difficulties  for  the 
purpose  of  selling  immediately  below  the  cost  price,  or  for  the 
purpose  of  raising  money  (q)  upon  them  wherewith  to  meet  his 
difficulties,  and  sells  them  accordingly,  he  is  guilty  of  the  offence 
of  unlawfully  disposing  of  goods  otherwise  than  in  the  ordinary 


(/)  In  re  Golrlsmith,  5  V.L.R.  (I.),  18. 

(in)  Ex  paite  and  in  re  Fryer,  10 
L.T.  N.S.,  197. 

(n)  Ex  parte  Brett,  in  re  Hodgson,  1 
CD.,  at  p.  153,  per  Mellish,  J. 


(o)  Vide  notes  to  sub-8.  13. 

(p)  Reg.  v.  Morri*,  1  V.L.B.  (L.),* 
p.  101. 

[q)  "Financing"  according  to  the 
insolvent's  account. 


j 
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way  of  his  trade  or  business  (r).  A  grocer  obtained  goods  of  his  chap.  XI. 
trade  on  credit,  and  soon  after,  before  they  were  paid  for,  he 
executed  a  bill  of  sale  in  favor  of  his  sister,  in  consideration  of  a 
debt  owing  from  him  to  his  sister,  which  passed  away  all  his 
stock-in-trade  and  effects,  including  the  goods  in  question.  His 
estate  having  been  sequestrated,  it  was  held  that  disposing  of  the 
goods  by  bill  of  sale  was  not  disposing  of  them  in  the  ordinary 
way  of  trade,  and  therefore  that  as  property  which  the  bankrupt 
had  obtained  on  credit  and  had  not  paid  for  had  passed  by  the 
bill  of  sale,  he  came  within  the  sub-section,  unless  he  had  no  intent 
to  defraud,  and  that  assigning  the  whole  of  his  property  to  one 
creditor,  reserving  nothing  for  the  others,  showed  an  intent  to 
defraud  (s). 

(xvi.)  If  he  is  ffuilty  of  any  false  representation  or  other  fraudulently 

v  '  &  *  J  r  obtaining  con- 

fraud  for  the  purpose  of  obtaining  the  consent  of  his  ^a^ewe^t?" 
creditors  or  any  of  them  to  any  agreement  with  refer-  nidation  °r 
ence  to  his  affairs  or  his  insolvency  or  liquidation. 

A  false  representation  made  by  an  insolvent  of  his  affairs, 
whereby  he  induced  a  creditor  to  renew  bills,  does  not  constitute 
an  offence  under  this  sub-section  (t).  False  representations  by  an 
insolvent  for  the  purpose  of  inducing  the  creditors  to  grant  him 
a  concession  as  to  furniture  under  s.  70  (2),  Act  of  1890,  do  not 
come  within  the  terms  of  this  sub-section,  as  such  concessions 
are  not  agreements  with  insolvents.  The  sub-section  has  refer- 
ence to  agreements  between  the  insolvent  and  his  creditors  for 
composition,  &c.  (u). 

The   onus  of  proof  in  sub-ss.  1,  2,  3,  4,  6,  8,  9,  10,  14  and  15  ^S3rMt° 
would  appear  to  lie  on  the  accused  to  show  that  he  did  not  intend  offences- 
to  defraud  (v).     To   make   the   false  representation   fraudulent 
under  sub-ss.   13  and   14  it  must  be  made  knowingly  by  the 
debtor  (w),  and  under  sub-s.  14,  where  the  debtor  pretends  to  be 
dealing  in  the  ordinary  way  of  business,  but  is  not  in  reality 


(r)  Reg.  v.  Morris,  ante. 

{*)  Reg.  v.  Thomas,  22  L.T.  N.S., 
138. 

(0  In  re  Stocks,  4  A.J.R.,  173. 

(ii)  In  re  Aaron*,  6  V.L.R.  (I.),  56. 

(f)  Vide  Reg.  v.  Bolus,  11  Cox  C.C., 
610  (referring  to  Reg.  v.  Thomas,  ibid, 
535).  In  this  case  the  defendant  who  was 
a  tool  maker  gave  an  order  for  six  tons 


of  steel.  On  arrival  at  his  wharf  he 
did  not  allow  the  goods  to  be  unloaded 
but  sold  them  for  fourteen  shillings  per 
cwt.  cash,  the  estimated  value  being 
eighteen  shillings  per  cwt.  Held,  that 
if  the  defendant  did  not  negative  fraud 
in  the  transaction  he  must  be  held 
guilty. 

(w)  Reg.  v.  Cheri-y,  12  Cox  C.C.,  32. 
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CHAP.  XI.    doing  so,  the  onus  is  on  him  to  satisfy  the  jury  that  he  was  acting 
honestly  and  had  no  intention  to  defraud  (x). 


Admissibility  of 
depositions. 


Upon  the  trial  of  an  insolvent  for  an  offence  under  the  Acts  his 
depositions,  taken  at  a  compulsory  examination  under  ss.  134  to 
137  of  the  Act  of  1890,  are  admissible  as  evidence  against  him,  not- 
withstanding s.  219  of  the  Transfer  of  Land  Actl890,  which  enacts 
that  nothing  therein  contained  entitles  any  person  to  refuse  to 
answer  any  question  or  interrogatory  in  any  civil  proceeding  in 
any  Court  of  law  or  equity  or  insolvency,  but  no  answer  to  any 
such  question  or  interrogatory  is  admissible  in  evidence  against 
such  person  in  any  criminal  proceeding  (y).  The  mere  circum- 
stance that  the  answers  were  given  under  compulsion  does  not 
affect  their  admissibility  as  evidence  against  the  person  giving 
them.  At  common  law  no  person  can  be  compelled  to  criminate 
himself,  but  if  he  choose  to  answer  a  question  voluntarily  his 
answer  is  admissible  against  him,  or  if  an  Act,  as  this  does,  pro- 
vides that  he  must  answer  and  affords  him  no  protection  from 
the  consequences  of  his  answers,  his  position  appears  substantially 
the  same  as  if  he  answered  voluntarily.  The  Insolvency  Statute 
1865  did  afford  protection,  but  it  has  not  been  re-enacted  (z).  It 
has  been  held,  however,  that  where  the  depositions  have  not  been 
reduced  into  writing  and  signed  by  the  insolvent  they  are  in- 
admissible (a).  If  the  insolvent  answers  questions  as  to  matters 
not  contemplated  by  ss.  134  and  135  of  the  Act,  his  answers  are 
regarded  as  voluntary  and  are  admissible  against  him  on  a 
criminal  charge  (b). 

Parol  evidence        Parol  evidence  of  anything  an  insolvent  says  at  the  time  of  his 

of  examination.  ^  .  . 

examination  cannot  be  received  although  it  appears  that  no  part 
of  what  he  said  was  taken  down  in  writing  (c). 


Proof  of 
proceedings. 


In  a  prosecution  care  should  be  taken  to  prove  all  the  formal 
proceedings  in  order.  Proof  of  an  allegation  that  a  person  is 
insolvent  is  made  by  the  production  of  the  office  copy  of  the 


(x)  Beg.  v.  Cherry,  ante, 

(y)  Reg.  v.  McCooey,  5  V.L.R.  (L.), 
38 ;  Beg.  v.  Hitlam,  12  Cox  C.C.,  174  ; 
Beg.  v.  Robinson,  1  L.R.  C.C.,  80. 

(z)  Beg.  v.  McCooey,  ante  ;  vide  also 
Beg.  v.  Bobimoiu  1  L.R.  C.C.,  80;  10 
Cox  C.C.»  467  ;  Ex  parte  Hall,  in  re 
Cooper,  19  CD.,  580;  In  re  Goldsmith,  5 
V.L.R.  (I.),  18;   Davey  v.  Bailey,  10 


V.L.R.  (E.),  240  ;  vide  In  re  Tillett,  ex 
parte  Harper,  7  Morrell,  at  p.  291,  m 
to  suggested  questions.  See  also  Chap* 
ter  VII.,  p.  364,  as  to  admissibility  of 
depositions. 

(a)  Beg  v.  Kean,  20  L.T.N.S.,  496. 

(6)  Beg.  v.  Sloggett,  1  Dears  C.C., 
656. 

(c)  Bex  v.  Walters,  5  Car.  &  P.,  138. 
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order  of  sequestration  or  adjudication  of  sequestration  together    chap,  xi. 
with  proof  of  the  identity  of  the  party  therein  named  (d),  and  if  ~~ 
the  depositions  of  the  insolvent  are  to  be  relied  on  evidence  that 
the  same  were  taken  under  the  provisions  of  the  Act- and  conse- 
quently proof  of  the  steps  necessary  for  the  trustee  to  take  under 
ss.  134  and  135  is  required,  as  answers  on  an  examination  under 
the  Acts  are  substantially  the  same  as  if  they  were  voluntary  (e) 
and  they  should   be  shown  to  have  been  taken  under  its  pro- 
visions, but  irregularities  in  the  procedure  as  to  the  examination 
can  be  waived  by  the  insolvent  submitting  to  be  examined  (/). 
The  exhibits  ought  not  to  be  allowed  to  be  removed  from  the  Exhibits. 
Court  except  upon  a  promise  to  produce   them  at  the   proper 
time  (g).    All  the  provisions  of  the  Acts  so  far  as  they  are  applic-  Provisions 
able,  excepting  Part  VIII.  of  the  Act  of  1890,  apply  to  the  case  of  a  insolvency  apply 

.to  liquidation  by 

liquidation  by  arrangement  in  the  same  manner  as  if  the  word  arrangement. 
"  insolvent "  included  a  debtor  whose  affairs  are  under  liquidation 
and  the  word  "  sequestration  "  included  liquidation  by  arrange- 
ment, and  the  appointment  of  a  trustee  under  a  liquidation  is 
deemed,  according  to  circumstances,  to  be  equivalent  to  and  a 
substitute  for  the  order  of  sequestration  or  the  service  of  an 
order  of  sequestration  (h). 

As  to  fraud  in  cases  of  composition  and  the  punishment  therefor,  Fraud  in  cases  of 

composition. 

vide  ante,  at  p.  439. 

If  any  insolvent  or  person  who  has  his  affairs  liquidated  by  Absconding 

J  r  *  *    with  property  of 

arrangement  after  sequestration  or  the  commencement  of  the  an^upwards!18 
liquidation,  or  within  four  months  before  such  sequestration  or 
commencement,  quits  Victoria  and  takes  with  him,  or  attempts  or 
makes  preparation  for  quitting  Victoria  and  for  taking  with  him 
any  part  of  his  property  to  the  amount  of  twenty  pounds  or 
upwards  which  ought  by  law  to  be  divided  amongst  his  creditors, 
he  is  (unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud) 
guilty  of  felony,  punishable  with  imprisonment  for  a  time  not 
exceeding  three  years  with  or  without  hard  labour  (i). 

As  to  the  limits  of  Victoria,  vide  Chapter  IV.,  at  p.  113.     This 
provision  applies  to  persons  whose  estates  are  sequestrated  as  well 

id)  S.  25,  Act  of  1890.  (</)  Kirkham  v.  Julian,  11  V.L.R., 

(e)  Vide  Rtg.  v.  McCooey,  5  V.L.R.  at  p.  174. 
(L),  at  p.  42.  (h)  8.  153  (7-11) ;  8.  1,  Act  of  1897. 

(/)  Reg.  v.  Widdop,  2  L.R.  C.C.,  3  ;  (i)  S.  159— compare  32  &  33  Vict.  c. 

12CoxC.C.,251.  62,8.12. 
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CHAP.  XI. 


Any  iHTHon 
fraudulently 
obtaining:  credit. 


Fraudulent  gift 
delivery  or 
transfer  of  or 
charge  on 
property. 


Fraudulent 
concealment  or 
removal  of 
property  within 
two  months 
before  an 
unsatisfied 
judgment  or 
-order. 


as  to  persons  whose  affairs  are  liquidated  by  arrangement.  There- 
fore, where  the  debtor  left  the  colony  carrying  with  him  property 
exceeding  £20  in  value,  and  his  estate  was  sequestrated  seven 
days  after,  he  was  convicted  under  the  above  section  (j).  Where 
a  prisoner  was  committed  for  detention  under  an  extradition 
warrant  reciting  that  he  had  been  charged  with  felony  in  that 
his  affairs  being  in  course  of  liquidation  he  did  within,  &c  and 
feloniously  quit  and  take  with  him  property  to  the  amount,  &c 
the  warrant  was  held  to  be  good  though  not  stating  that  the 
property  was  his  or  divisible  amongst  his  creditors  (k). 

Any  person  in  each  of  the  cases  following  is  deemed  guilty  of 
a  misdemeanour,  and  on  conviction  thereof  is  liable  to  be  im- 
prisoned for  any  time  not  exceeding  one  year  with  or  without 
hard  labour,  that  is  to  say  (I) : — (i.)  If  incurring  any  debt  or 
liability  he  has  obtained  credit  under  false  pretences  or  by  means 
of  any  other  fraud ;  (n.)  if  he  has  with  intent  to  defraud  his 
creditors  or  any  of  them  made  or  caused  to  be  made  any  gift, 
delivery  or  transfer  of  or  any  charge  on  his  property :  (in.)  if 
he  has  with  intent  to  defraud  his  creditors  concealed  or  removed 
any  part  of  his  property  since  or  within  two  months  before  the 
date  of  any  unsatisfied  judgment  or  order  for  payment  of.  money 
obtained  against  him.  The  words  "any  person"  are  not  necessarily 
limited  to  any  person  who  has  sequestrated  his  estate  (m),  and 
therefore  a  person  was  convicted  of  the  offence  of  obtaining 
credit  by  means  of  fraud  (n)  under  the  following  circumstances:— 
The  defendant  ordered  a  meal  at  a  restaurant,  but  made  no  verbal 
representation  at  the  time  as  to  his  ability  to  pay,  nor  was  any 
question  asked  him  in  regard  to  it ;  after  the  meal,  he  said  he  was 
unable  to  pay,  and  that  he  had,  as  was  the  fact,  only  one  halfpenny 
in  his  possession  (o).  It  is  the  postponement  of  payment  that  an 
insolvent  must  obtain  by  false  pretences  to  constitute  an  offence 
under  sub-section  one,  and  "  obtaining  credit "  is  not  the  same  as 
"  obtaining  property  on  credit "  (/>).  An  objection  in  a  certificate 
application  that  an  insolvent  had  contracted  debts  by  means  of 
false  pretences  and   misrepresentations   should   allege  who  the 


0)  Re9>  v.  Rosemoax,  3  A.J.R.,  28. 

{k)  In  re  Fishtndtn,  «t  V.L.R.  (L.)f 
143. 

(I)  S.  160— compare  32  &  33  Vict.  c. 
62,  s.  13,  and  Imprisonment  of  Fraudu- 
lent Debtors  Act  1890,  s.  5. 


(m)  Reg.  v.  Poole,  3  V.R.  (L),  181; 
3  A.J.R.,  79;  Reg.  v.  Rotrlandt,  8 
Q.B.I).,  530  ;  15  Cox  C.C.,  31. 

(it)  S.  160  (1). 

(o)  Reg.  v.  Jones,  (1S98)  1  Q.R,  U9- 

(p)  In  re  Hearty,  1  A.L.T.,  160. 
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creditors  were  who  had  been  cheated,  and  the  nature  of  the  par-    CHAP.  XI. 

ticular  false  representations  by  which  credit  had  been  fraudulently 

obtained,  and  the  evidence  in  support  of  such  an  objection  ought 

to  be  the  same  as  would  sustain  an  information  for  obtaining 

goods  by  false  pretences,  and  proof  of  mere  exaggeration  as  to 

the  value  of  property  is  not  sufficient  (q).     In  sub-s.  2,  the  word 

"  transfer  "  cannot  be  read  as  including  a  "  lease,"  as  the  section 

is  a  penal  one.     The  word  "charge"  might  however  include  it  (?*). 

The  offence  under  sub-s.  2  is  the  making  away  by  an  insolvent 

with  his  property  with  the  intent  to  defraud  his  creditors,  which 

may  be  done  in  one  of  the  three  ways  stated  by  "  gift,"  "delivery," 

or  u  transfer,"  and  evidence  of  any  one  of  them  is  sufficient  to 

support  the  count,  and  it  has  been  held  that  evidence  may  also  be 

given  as  to  insolvent's  dealings  with  his  property  generally  where 

the  charge  is  that  he  made  a  "gift  delivery  and  transfer"  of  a 

specific  part  of  his  property  to  show  his  general  intent  to  dispose 

of  his  property  to  defraud  his  creditors  (s).     The  insolvent  to  be 

guilty  of  a  fraudulent  transfer  must  apparently  be  so  either  under 

the  insolvency  laws  or  under  the  Statute  of  Elizabeth  (t),  and  a 

defendant  to  a  breach  of  promise  action,  who  before  judgment 

creates  a  charge  over  all  his  property  with  intent  to  defraud  the 

plaintiff  in  the  action,  is  not  guilty  of  a  misdemeanour  under  this 

sub-section,  as  the  plaintiff  is  not  a  creditor  within  its  meaning 

until  judgment  (u). 

« 

Where  a  debtor  makes  any  arrangement  or  composition  with  ^bultu1or 
his  creditors  under  the  provisions  of  the  Acts,  he  remains  liable  byb(reidCuSd« 
for  the  unpaid  balance  of  any  debt  which  he  incurred  or  increased  ora"co£p<M? 
or  whereof  before  the  date  of  the  arrangement  or  composition  he 
obtained    forbearance    by   any    fraud   provided   the   defrauded 
creditor   has   not  assented  to  the  arrangement   or   composition 
otherwise  than  by  proving  his  debt  and  accepting  dividends  (v). 
The  term  "arrangement"  is  used  in   the   section,  but   its   pro- 
visions apply  to  ss.  153  and  154,  Act  of  1890,  and  apparently  to  s. 
131  of  the  same  Act  (w).     The  creditor  who  alleges  fraud  under 

(q)  In  re    Waller*,  3  W.  W.  &  a'B.  transfers  within  the  English  Bankruptcy 

(I.),  14.  Statute*. 

(r)  In  re  Aarons,  6  V.L.R.  (I.),  at  p.  (u)  Reg.  v.  Hopkins,  4  Mansou,  134  ; 

65.  (1896)  1  Q.B.,  652. 

(*)  Beg.  v.  Yorke,  13  V.L.R.,  393.  (v)  S.  161— compare  32  &  33  Vict.  c. 

(0  Vtde  In  re  Cranston,  9  Morrell,  62,  s.  15. 

169 ;  and  vide  Ex  parte   Chaplin,  re  (to)  Re  Crosley,  Munns  v.  Burn,  35 

Sinclair,  26  CD.,  319,  as  to  fraudulent  CD.,  266. 


tion." 
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CHAP.  XL  this  provision  in  the  contracting  of  the  debt,  may  sue  after  receiv- 
ing  a  composition  from  his  debtor  without  being  obliged  to  prove 
to  the  Court  of  Insolvency  a  priTind  facie  case  of  fraud  (x). 

{x)  Ex  parte  Halford,  re  Jacobs,  L.R.  19  Eq.,  436. 
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fro.  1102. 


[The  figures  at  the  end  of  the  sections  relate  to  the  pages  of 
the  text  where  the  subject  is  referred  to.] 


An  Act  to  consolidate  the  Law  relating  to  Insolvents  and  their 

Estates. 

[10th  July,  1890.] 
Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  lmoivemy 

^  m  J       J      J  Statute  1871. 

the  advice  and  consent  of  the  Legislative  Council  and  the  Legislative 
Assembly  of  Victoria  in  this  present  Parliament  assembled  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say)  : — 

1.  This  Act  may  be  cited  as  the  Insolvency  Act  1890,  and  shall  come  short  title 
into  operation  on  the  first  day  of  August  One  thousand  eight  hundred  and  division. 
and  ninety,  and  is  divided  into  Parts  and  Divisions  as  follows  : — 

Part  I. — Constitution  of  Court  ss.  5-19. 
Part  II.— Practice  ss.  20-33. 
Part  III. — Voluntary  Sequestrations  ss.  34-36. 
Part  IV. — Compulsory  Sequestrations  ss.  37-51. 

Division    I.  —  Assignees  and  Trustees, 
their  Appointment   and   Election  ss. 
52-58. 
Division  2. — Vesting  and  Realization  of 

Estates  ss.  59-105. 
Division  3.— Proof  of  Debts  ss.  106-122. 
Division  4. — Distribution  of  Estate  ss. 
123-127. 


Part  V.— 

Administration  of 
Estate. 
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SECS.  1-4. 

Jnsolvtncjj 
Statute  1871. 


Repeal. 
Schedule. 


Part  VI.— Insolvent  ss.  128-133. 

Part  VII.  —  Examination   of  Insolvent    and    other  persons  ss. 

134-137. 
Part  VIII.— Certificate  ss.  138-152. 
Part  IX. — Liquidation  by  arrangement  s.  153. 
Part  X. — Composition  with  Creditors  ss.  154  and  155. 
Part  XL — Offences  against  Insolvent  Law  ss.  156-163. 

2.  The  Acts  mentioned  in  the  Schedule  to  this  Act  to  the  extent  to 
which  the  same  are  thereby  expressed  to  be  repealed  are  hereby  repealed 
Provided  that  such  repeal  shall  not  affect  any  sequestration  composition 
liquidation  appointment  election  application  rule  regulation  order 
affidavit  or  declaration  made,  or  any  resolution  passed,  or  any  petition 
presented,  or  any  attachment  disclaimer  registration  or  service  effected, 
or  any  notice  given,  or  any  certificate  or  summons  issued,  or  any  bail 
security  warrant  or  other  written  instrument  taken  or  granted,  or  any 
warrant  of  attorney  cognovit  actionem  alienation  contract  covenant 
conveyance  gift  delivery  transfer  settlement  surrender  release  bill  of 
sale  mortgage  pledge  or  any  deed  whateover  in  force  entered  into  or 
executed  under  the  said  Acts  or  either  of  them  before  the  commence- 
ment of  this  Act  ;  provided  also  that  any  person  who  shall  before  the 
commencement  of  this  Act  have  committed  an  act  of  insolvency  under 
the  Insolvency  Statute  1871  shall  be  deemed  to  have  committed  an  act 
of  insolvency  under  this  Act. 

Act  not  to  3.  Subject  to  the  provisions  of  Part  IV.  of  the  Supreme  Court  Ad 

affect  winding- 
up  Acts  or  1890,  nothing  in  this  Act  contained  shall  affect  the  provisions  of  any 

Land  Act  is9o.    Act  now  in  force  relating  to  the  winding  up  of  companies  for  trading 

or  mining  purposes. 

The  Transfer  of  Land  Act  1890  shall  with  reference  to  estates  seques- 
trated under  this  Act  be  construed  as  if  the  same  had  been  passed  after 
the  coming  into  operation  hereof. 


Previous  Acts 
relating  to 
insolvency  to 
apply  to  this 
Act. 


Where  in  any  Act  of  Parliament  passed  before  the  commencement 
of  this  Act  mention  is  made  of  any  sequestration  or  adjudication  of 
sequestration  or  insolvency  or  chief  or  other  commissioner  of  insolvent 
estates  or  official  or  creditors'  assignee  or  insolvent,  the  same  shall  be 
construed  with  reference  to  sequestrations  adjudications  of  sequestrations 
judges  assignees  trustees  and  insolvents  under  this  Act. 

Definition  of  4.  In  (he  construction  of  this  Act  unless  it  be  otherwise  expressly 

trO  1*11111  ^^^^*mw 

provided  or  unless  the  subject  or  context  requires  a  different  oon- 


76.  p.  5. 


st  ruction — 
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u  Adjudication  of  sequestration  "  shall  mean  an  order  absolute       sec.  4. 
under  Part  IV.  of  this  Act.  Insolvency 

Statute  1871.' 

"  Chief  clerk  "  shall  mean  chief  clerk  of  the  court  of  the  district  "  Adjudication." 
in  which  the  proceedings  are  being  prosecuted,  and  in  Parts  " Chief  clerk-" 
IX.  and  X.  shall  mean  the  chief  clerk  of  the  district  in  which 
the  debtor  might  present  a  petition  for  sequestration,     (p.  37, 
ante). 

"  Court "  shall  mean  the  Court  of  Insolvency,     (p.  133,  ante).  "Court." 

u  Debt  provable  in  insolvency  "  shall  mean  any  debt  or  liability  or  Jn^JJiv'nc*^0 
claim  made  provable  by  this  Act  against  the  insolvent  estate, 
(p.  279,  ante). 

41  District  "  or  "  the  district "  shall  mean  the  district  of  the  Judge  "  District." 
of  the  Court  of  Insolvency  in  which  the  insolvent  respondent 
or  debtor  shall  reside  or  to  which  the  proceedings  may  be 
transferred  ;  and  an  insolvent  respondent  debtor  or  other  per- 
son shall  be  deemed  to  reside  in  that  district  in  which  he  has 
lived  or  carried  on  business  during  the  six  months  immediately 
precediug  the  sequestration  or  debtor's  summons  or  for  the 
longest  period  during  such  six  months,  (pp.  1 5-1 C,  76, 104,  ante). 

"  Insolvent  estate  "  shall  mean  the  property  vested  in  an  assignee  "insolvent 
or  trustee  under  this  Act. 


«< 


Judge  "  shall  mean  judge  of  the  court  of  insolvency  of  the  district  "Judge." 
in  which  the  proceedings  are  being  prosecuted,    (p.  347,  ante). 

"  Order  of  or  for  sequestration  iy  and  "  sequestration  "  shall  mean  "Order  of  or 

for  sequestration 

and  include  an  order  of  sequestration  under  Part  III.  and  an  and  4seques- 

^  tration."" 

order  nisi  under  Part  IV.  of  this  Act ;  "  before  "  or  "  after 
sequestration "  shall  mean  before  or  after  an  order  under 
Part  III.  or  an  order  nisi  under  Part  IV.  has  been  made  ; 
and  "  before  "  or  "  after  adjudication  of  sequestration  "  shall 
mean  before  or  after  an  order  absolute  under  Part  IV.  has 
been  made ;  and  an  estate  shall  be  deemed  to  be  "  seques- 
trated "  when  an  order  under  Part  III.  or  an  order  nisi  under 
Part  IV.  has  been  made,  and  an  estate  shall  be  deemed  to  be 
"  adjudged  to  be  sequestrated  "  when  the  order  nisi  has  been 
made  absolute. 

ic  Property  "  shall  mean  and  include  money  goods  things  in  action  "Property." 
land  and  every  description  of  property  whether  real  or  per-  J2*]3^' 
sonal,  also   obligations  easements  and   every   description   of 
estate  interest  and  profit  present  or  future  vested  or  contin- 
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SECS.  4-7. 

Insolvency 
Statute  1871. 

"  Respondent." 


"  Rules." 
"  Prescribed.' 


gent  arising  out  of  or  incident  to  property  as  above  defined, 
(pp.  202,  212,  217,  ante). 

"  Respondent  "  shall  mean  any  person  against  whom  an  order  nisi 
%       under  Part  IV.  has  been  made. 

"  Rules  "  shall  mean  the  rules*for  the  time  being  in  force  or  to  be 
made  under  this  Act,  and  "  prescribed  "  shall  mean  prescribed 
by  the  rules. 


Part  I. — Constitution  op  Court. 
Court  of  5.  A  court  of  record,  to  be  called  the  Court  of  Insolvency,  is  hereby 

Insolvency.  . 

lb.  s.  6.  declared  to  have  been  and  the  same  is  established  in  and  for  Victoria. 

T^iVe^  Vict  ^*e  Court  of  Insolvency  shall  be  a  court  of  law  and  equity,  and  shall 
Affected  by  bb.    have  a  seal  wherewith  shall  be  sealed  all  records  documents  proceedings 

3  and  4  Act  of  r 

1897.  and  copies  thereof  which  may  require  sealing,  and  whereof  all  courts 

judges  and  justices  shall  .take  judicial  notice ;  and  such  court  shall  for 
the  purposes  of  this  Act  have  and  use  all  the  powers  rights  incidents  and 
privileges  of  the  Supreme  Court  of  Victoria  ;  and  the  judges  of  the  said 
court  when  sitting  in  chambers  for  the  despatch  of  business  shall  have 
and  may  exercise  all  the  same  and  the  like  powers  as  are  now  possessed 
by  any  judge  of  the  Supreme  Court  sitting  in  chambers;  and  all  barristers- 
at-law  and  attorneys  of  the  Supreme  Court  may  practise  and  be  heard 
in  such  court  subject  to  the  rules,     (pp.  1,  3,  9,  11,  26,  173,  ante). 


Jurisdiction  of 
court. 

lb.  8.  7. 

Affected  by 
Part  I.  Act  of 
1897. 


Appointment 
ani  qualifica- 
tion of  judge. 

lb.  8.  8. 


6.  The  Court  shall  have  original  jurisdiction  and  control  in  all 
matters  of  insolvency  save  where  it  is  otherwise  by  this  Act  expressly 
provided,  and  may  hear  and  determine  any  matter  relating  to  the  dis- 
position of  the  insolvent  estate  or  of  any  property  taken  under  the 
sequestration,  and  claimed  by  the  assignees  or  trustees  for  the  benefit 
of  the  creditors,  or  relating  to  any  acts  done  or  sought  to  be  done  by 
the  assignees  or  trustees  in  their  character  of  assignees  or  trustees  by 
virtue  or  under  colour  of  the  sequestration,  and  also  in  any  matter  of 
insolvency  as  between  the  assignees  or  trustees  and  any  creditor  or 
other  person  appearing  or  otherwise  submitting  to  the  jurisdiction  of 
the  said  court,  and  in  any  other  matter  where  the  court  has  jurisdiction 
by  virtue  of  this  Act.     (pp.  3,  12,  ante). 

7.  The  Governor  with  the  advice  of  the  Executive  Council  may,  in 
case  of  the  death  resignation  or  removal  of  any  judge  of  the  court  of 
insolvency,  appoint  a  fit  person  in  his  place  to  be  a  judge  of  the  said 
court,  who  shall  be  a  barrister-at-law  of  Victoria  of  seven  years'  stand- 
ing, or  who  shall  have  practised  as  an  advocate  or  barrister  either  in 
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England  Ireland  Scotland  Victoria  or  any  of  them  for  such  period  as   SECS.  7-11. 
shall  make  an  aggregate  of  seven  years,     (p.  1,  ante).  T^a^y 

Statute  1871. 

A  judge  appointed  nnder  this  section  shall  not  during  his  continuance  judge  not  to 
in  such  office  practise  as  a  barrister-at-law  or  be  capable  of  being  elected  barrister  or  sit 
or  of  sitting  as  a  member  of  the  Legislative  Council  or  Legislative  See  32  &  33  Vict. 
Assembly.  c  71  s.  eo. 

8.  All  judges  of  county  courts  in  Victoria  shall  be  judges  of  the  Judges  of  the 

court. 

court,  and  such  court  may  be  held  by  and  before  any  of  the  judges  Ibt  8  9 
thereof  at  different  places  in  Victoria   at  the   same  or  at   different 
times,     (p.  1,  ante). 

The  Governor  in  Council  shall  and  may.  in  case  of  necessity,  appoint  Power  to 

J'  ;'     rr  appoint  acting 

some  fit  and  proper  person  possessing  the  qualification  aforesaid  to  act  Judges. 
for  and  in  the  stead  of  any  of  the  judges  of  the  court ;  and  such  person 
when  so  acting  shall  have  use  and  exercise  all  the  powers  authority 
jurisdiction  rights  and  privileges  of  the  judge  in  whose  stead  he  is 
appointed. 

The  Governor  in  Council  may  from  time  to  time  by  notice  in  the  Districts  to  be 

assigned  by 

Government  Gazette  assign  one  or  more  districts  to  all  or  such  one  or  Governor, 
more  of  the  judges  of  the  court  as  he  may  think  fit,  and  appoint  places 
at  which  and  the  periods  within  which  the  court  shall  he  held  within 
such  districts,  and  may  in  like  manner  revoke  any  such  appointment  or 
alter  such  places  and  periods,    (p.  1.6,  ante). 

9.  Any  judge  after  sequestration  under  Part  III.  of  this  Act  or  Power  of  judge 
adjudication  of  sequestration  at  the  request  in  writing  of  the  majority  proceedings 
in  number  of  the  creditors  who  have  proved  debts  shall  and  upon  the  <£on  toother 

r  r  district. 

like  request  of  the  assignee  or  trustee  may  direct  that  all  or  any  part  n>.  *.  10. 
of  the  proceedings  in  any  estate  attached  to  his  district  shall  be  con- 
ducted in  some  other  district,     (p.  13,  ante). 

10.  The  Governor  in  Council  may,  subject  to  the  provisions  of  the  Power  to 

_  .  appoint  chief 

Public  Service  Act  1890,  appoint  one  or  more  chief  clerks  of  the  court  clerks, 
for  each  district,  and  any  such  chief  clerk  may  remove,  and  upon  the     '  *'  u* 
death  resignation  or  removal   of  any  such  chief  clerk  may  appoint 
another  in  his  stead,     (pp.  2,  15,  77,  ante). 

11.  Any  person  desirous  of  appealing  from  any  order  of  the  court  Appeal  to 

Supreme  Court. 

shall  be  entitled  to  appeal  against  such  order  to  the  Supreme  Court  n>. «.  12. 
upon  giving  notice  within  fourteen  days  next  after  the  same  shall  have 
been  pronounced  of  such  desire  to  the  opposite  party  together  with  a 
statement  in  writing  setting  forth  briefly  and  distinctly  the  grounds  on 
which  it  is  intended  to  support  such  appeal,  and  in  all  cases  except 
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SECS.  11,  12.  appeals  against  the  granting  suspension  or  refusal  of  any  certificate 
/nwdvency  upon  also  paying  into  court  within  the  like  time  the  sum  of  twenty 
atuu  1871.  pounds  as  security  for  costs  to  abide  the  event  of  such  appeal ;  and  the 
Supreme  Court  may  on  such  appeal  confirm  reverse  or  vary  such  order, 
with  or  without  costs  as  it  may  think  fit ;  and  such  appeal  shall  be 
heard  at  such  times  and  subject  to  such  directions  as  the  judges  of  the 
Supreme  Court  shall  by  any  rule  or  order  direct :  The  judge  who  made 
the  order  appealed  against  shall  forward  to  the  Supreme  Court  a  copy 
of  his  notes  of  the  evidence  taken  before  him  together  with  a  statement 
of  his  reasons  for  making  such  order. 

Appeal  not  to         No  proceedings  under  any  order  so  appealed  against  shall  be  stayed 
otprooeedings.    pending  such  appeal  except  by  the  order  of  the  court  on  such  terms  as 

to  costs  security  or  otherwise  as  the  said  Court  may  think  proper  to 

impose,     (pp.  19,  20,  21,  23,  58,  400,  ante). 

Power  to  make        12.  The  Governor  in  Council  may  appoint  any  two  of  the  judges  of 
76.  s.  is.  the  said  court  together  with  a  law  officer  two  of  whom  shall  form  a 

quorum  to  frame  rules  for  the  following  purposes  : — 

(i.)  For  regulating  the  practice  and  procedure  of  the  court  of 
insolvency,  and  the  fees  to  be  paid  therein,  and  the  several 
forms  of  petitions  affidavits  orders  summonses  warrants  com- 
missions and  other  proceedings  to  be  used  in  the  said  court  in 
all  matters  under  this  Act. 

(H.)  For  regulating  the  duties  of  insolvents  the  trustees  and 
assignees  and  other  officers  of  the  court. 

(in.)  For  regulating  the  transmission  of  orders  depositions  and 
other  documents,  and  the  transference  of  proceedings  from 
one  district  to  another. 

(iv.)  For  regulating  service  of  process  of  any  kind  issuing  out  of 
the  said  court,  including  provisions  for  substituted  service. 

(v.)  For  regulating  the  proceedings  at  meetings  of  creditors  the 
notice  to  be  given  thereof  and  the  places  where  the  same  shall 
be  held. 

See  32  &  83  Vict.      The  rules  may  prescribe  regulations  as  to  the  valuing  of  any  debts 

c.  71  a.  78. 

provable  in  insolvency,  as  to  the  valuation  of  securities  held  by  creditors, 
as  to  the  giving  or  withholding  interest  or  discount  on  or  in  respect  of 
debts  or  dividends,  and  as  to  any  other  matter  or  thing  whether  similar 
or  not  to  those  above  enumerated  in  respect  of  which  it  may  be  expedient 
to  make  rules  for  carrying  into  effect  the  object  of  this  Act.     And  any 
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or  all  of  such  rules  may  be  repealed  varied  or  altered  as  occasion  may  SECS.  12-16. 
require ;  and  all  rules  made  under  the  powers  hereby  given  shall  be  j^^y 
promulgated  by  and  take  effect  from  the  date  of  publication  in  the  statute  1871- 
Government  Gazette.    So  far  as  rules  do  not  extend  the  principles  practice 
and  rules  on  which  the  Supreme  Court  has  heretofore  acted  in  dealing 
with  insolvency  proceedings  shall  be  observed. 

All  rules  to  be  made  under  this  section  shall  be  laid  before  both  Houses 
of  Parliament  within  ten  days  after  their  being  promulgated,  or  if  Par- 
liament be  not  then  sitting  as  soon  as  Parliament  shall  thereafter 
assemble  for  the  despatch  of  business,  and  all  such  rules  shall  be 
judicially  noticed,     (pp.  2,  3,  53,  ante). 

13.  The  judges  of  the  Supreme  Court  or  of  the  court  of  insolvency  may  power  to  award 

costs. 

in  all  matters  before  them  whether  in  court  or  chambers  award  either  out  of  lb  t  u 
the  insolvent  estate  or  against  any  person  or  persons  such  costs  as  to  them  Repealed. 
thaUieemjuH.  EEMSf*' 

* 

14.  The  court  may  commit  any  insolvent  or  other  person  whom  it  may  Power  to  commit 
believe  to  have  committed  or  who  may  be  charged  before  it  with  the  com-  Jb  8  15" 
mission  of  any  of  the  offences  specified  in  Part  XI.  of  this  Act  to  take  his  Repealed. 
her  or  their  trial  and  may  grant  or  refuse  bail  to  such  insolvent  or  other  ™f  a.  8  Act  of 
person  y  and  for  the  aforesaid  purposes  shall  have  all  the  powers  of  a  police 
magistrate. 

15.  In  any  insolvency  or  any  other  proceeding  within  the  jurisdiction  Questions  raised 
of  the  court  the  parties  concerned  or  submitting  to  such  jurisdiction  ]h  s  ]6 
may,  at  any  stage  of  the  proceedings  by  consent,  state  any  question  or 
questions  in  a  special  case  for  the  opinion  of  the  court,  and  the  judg- 
ment of  the  court  shall  be  final,  unless  it  be  agreed  and  stated  in  such 

special  case  that  either  party  may  appeal ;  and  the  parties  may,  if  they 

think  fit.  agree  that  upon  the  question  or  questions  raised  by  such  money  or 

'      e  r  n  n  ^  delivery  of 

special  case  being  finally  decided  a  sum  of  money,  fixed  by  the  parties  property  by 
or  to  be  ascertained  by  the  court  or  in  such  manner  as  the  said  court  Judgment  being 

J  given. 

may  direct,  or  any  property  or  the  amount  of  any  disputed  debt  or 
claim  shall  be  paid  delivered  or  transferred  by  one  of  such  parties  to  the 
other  of  them  either  with  or  without  costs,     (pp.  15,  22,  59,  ante). 

16.  No  action  shall  be  brought  or  suit  instituted  in  any  court  of  law  No  action  to  be 

brought  in 

or  equity  to  recover  any  chattels  personal  taken  or  claimed  by  any  respect  of 
assignee  or  trustee  or  the  value  thereof  or  any  damages  in  respect  of  J*^*  under  the 

^°  J  °  r  insolvency  but 

the  taking  thereof,  provided  the  value  of  such  goods  and  chattels  or  Jj™*  j£  ™^e 
such  damages  do  not  exceed  the  value  of  two  hundred  and  fifty  pounds,  mattcr- 

,  lb.  s.  17. 

but  the  court  may  decide  the  right  of  property  in  any  such  chattels 
upon  the  application  of  the  assignee  trustee  or  any  person  claiming  to 
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SECS.  16-22.  be  entitled  thereto  and  may  make  such  order  for  the  delivery  up  to  or 
insolvency  ~  retention  of  such  chattels  by  the  assignee  or  trustee  or  such  person  or 
statute  1871.       •£  ^  g^^  shan  have  been  sold  then  for  the  payment  of  the  value 

thereof  and  if  any  damages  are  claimed  for  the  payment  of  such  amount 
as  may  be  awarded  by  the  court  out  of  the  estate  of  the  insolvent  or  by 
the  assignee  or  trustee  or  such  person  as  the  court  may  think  fit  to  the 
person  entitled  thereto,     (p.  12,  ante). 

orders  how  to         17.  All  orders  of  the  court  or  a  judge  shall  be  enforced  in  the  same 

be  enforced. 

lb.  *.  18.  wav  as  orders  of  the  Supreme  Court  or  of  a  judge  of  the  Supreme  Court 

^-i82  ™33  vict'  are  now  enforced,  or  in  such  other  mode  as  may  be  prescribed,  (pp.  3, 
10,  26,  69,  ante). 

Evidence  how  to      J8>  The  court  may  in  all  matters  within  its  jurisdiction  take  the 

be  taken.  J  ° 

lb. ».  io.  whole  or  any  part  of  the  evidence  either  viva  voce  on  oath  or  by  inter- 

rogatories in  writing  or  upon  affidavits  or  by  commission.  The  evidence 
of  persons  examined  before  the  court  shall  be  reduced  to  writing  by  the 
judge,     (p.  33,  ante). 

who  to  be  19.  All  debtors  including  aliens  and  denizens  and  persons  having 

subject  to  Act.  ... 

lb.  s.  20.  privilege  of  Parliament  shall  be  capable  of  becoming  insolvent  or  be 

seeib.  s.  i2o.      liable  to  be  made  insolvent  under  this  Act,  and   shall  be  subject  to 

all  the  provisions  thereof  and  entitled  to  the  benefits  thereby  given. 

(pp.  3,  77,  88,  ante). 

Part  II. — Practice. 

Copy  of  order  of      20.  The  chief  clerk  shall  forthwith  forward  a  copy  of  every  order  of 

sequestration  to  r^  * 

besent  to  the     sequestration  under  Part  III.  of  this  Act  or  adjudication  of  sequestra- 
General.  tjon  j.0  tjje  Registrar-General  who  shall  cause  the  same  to  be  registered 
as  the  rules  may  direct,     (pp.  72,  145,  205,  ante). 

cred^tor'mav  aet      21.  The  duly  authorized  agent  of  any  creditor  whether  a  corporation 
for  creditor.        or  not  g^aii  have  authority  to  do  all  acts  matters  and  things  authorized 

lb.  8.  22.  J  * 

see  ib. «.  80  (*).  or  required  to  be  done  by  any  creditor  under  or  by  virtue  of  this  Act 
as  fully  and  effectually  as  such  creditor  could  or  might  do.  (pp.  30, 
84,  121,  160,  ante). 

signature  by  22.  Any  petition  for  sequestration  of  the  estate  of  any  debtor  to  a 

lb.  8.  23.  firm  signed  with  the  name  or  style  of  such  firm  by  any  partner  thereof 

Act^Vfw)?. 8" 13  sbaN  be  held  to  be  duly  signed  for  the  purpose  of  any  such  petition, 
and  any  acceptance  of  any  offer  of  composition  or  security  for  composi- 
tion or  any  release  and  any  authority  to  vote  or  to  do  any  act  matter 
or  thing  under  this  Act  shall  be  deemed  duly  signed  if  signed  with  the 
name  or  style  of  the  firm  by  any  partner  thereof ;  and  any  proof  of 
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debt  may  be  made  by  one  partner  on  behalf  of  the  others,     (pp.  31,  86,   SECS.  22-27. 
103,  1 59,  298,  ante).  -,-££, 

Statute  1871. 

23.  In  reckoning  the  votes  at  any  meeting  of  creditors,  the  partners  votes  of  partners 
of  any  firm  and  any  persons  in  whom  the  joint  administration  of  any  tor*. 
estate  is  vested  as  aforesaid  shall  be  entitled  to  one  vote  only  and  shall  Ib'  *' 24m 

be  considered  as  one  person,     (p.  162,  ante). 

i 

24.  The  judges  of  the  Supreme  Court  mav  make  rules  in  the  same  supreme  court 

*      °  *  may  make  ni!es. 

way  as  rules  of  the  Supreme  Court  may  now  be  made  for  the  purpose  /&.  <,.  95. 
of  giving  effect  to  this  Act  in  all  matters  in  which  jurisdiction  is  given 
by  this  Act  to  the  Supreme  Court  or  a  judge  thereof. 

25.  In  all  suits  or  actions  and  in  all  informations  under  this  Act,  .Pr0^f  of 

'  insolvency  in 

where  it  shall  be  necessary  to  allege  or  prove  that  any  party  became  or  JJg^1011  or 
was  insolvent  or  that  his  estate  was  sequestrated  or  adjudged  to  be  Proceed,ns- 
sequestrated,  it  shall  be  sufficient  merely  to  allege  that  such  party 
being  insolvent  within  the  meaning  of  this  Act  his  estate  was  seques- 
trated, without  setting  forth  any  order  for  sequestration  or  setting 
forth  or  proving  any  petition  or  any  petitioning  creditor's  debt  or  act 
of  insolvency  ;  and  proof  of  such  allegation  may  be  made  by  the  pro- 
duction of  an  office  copy  of  the  order  of  sequestration  or  adjudication 
of  sequestration  and  (on  proof  of  the  identity  of  the  party  therein 
named)  such  proof  shall  be  sufficient  for  the  purposes  of  such  allega- 
tion,    (pp.  32,  461,  ante). 

26.  When  the  votes  of  creditors  are  to  be  counted  in  number,  no  ^tuiedto'tote 
creditor  whose  debt  is  below  twenty-five  pounds  sterling  shall  be  j|h™?n^aiue<l 
reckoned  in  number,  but  the  debt  due  to  such  creditor  shall  be  computed  n>.  s.  27. 

.  in  value ;  and  in  all  cases  in  which  any  deduction  is  directed  by  this 
Act  to  be  made  from  the  amount  of  the  debt  of  anv  creditor,  the  vote 
of  such  creditor  shall  still  be  counted  in  value  to  the  extent  of  the 
balance  remaining  after  such  deduction,  and  such  creditor  shall  also  be 
reckoned  in  number  provided  such  balance  amounts  to  twenty-five 
pounds  and  upwards,     (pp.  14,  162,  ante). 


27.  Any  affidavit  or  declaration  required  to  be  sworn  or  made  in  Affidavits. 

lb.  tt.  28. 

relation  to  any  matter  under  this  Act  may  be  lawfully  sworn  : — 

(1.)  In  Victoria  before  any  commissioner  of  the  Supreme  Court  for 
taking  affidavits. 

(11.)  In  any  other  place  under  the  dominion  of  Her  Majesty  before 
any  court  judge  or  person  lawfully  authorized  to  take  affidavits. 

(hi.)  In  any  foreign  parts  out  of  her  Majesty's  dominions  before  a 
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SECS.  27-31.  magistrate  the  oath  being  attested  by  a  notary  or  before  a 

inmate**  British  consul  or  vice-consul. 

Statute  1871. 

(iv.)  Any  affidavit  of  any  prisoner  in  any  prison  or  gaol  in  Victoria 
to  be  used  in  any  matter  under  this  Act  may  be  sworn  before 
a  commissioner  of  the  Supreme  Court  for  taking  affidavits  or 
before  the  keeper  of  such  prison  or  gaol,  and  every  such  keeper 
is  hereby  required  and  authorized  to  administer  the  oath  upon 
any  such  affidavit  without  fee  or  reward. 

And  all  courts  judges  justices  commissioners  and  persons  acting  judici- 
ally shall  take  judicial  notice  of  the  seal  or  signature  (as  the  case  may 
be)  of  any  such  court  judge  magistrate  commissioner  keeper  or  other 
person  attached  appended  or  subscribed  to  any  such  affidavit,  (p.  35, 
ante). 

^belaken  ofC  ^'  "^  courts  judges  justices  and  persons  acting  judicially  shall  take 
j!S?eorechfief  judicial  notice  of  the  signature  of  any  judge  or  chief  clerk  appointed 
seal Vthe  court.  un(ier  tnis  Act  and  of  the  seal  of  the  court  subscribed  or  attached  to 
ib.  a.  29.  any  judicial  or  official  proceeding  or  document  to  be  made  or  signed 

under  this  Act.     (p.  32,  ante). 

Commissions  to       29.  All  commissions  to  take  evidence  under  this  Act  shall  be  under 

take  evidence  to 

Iud"«dandh*"aiof  tne  nand  °*  a  Judgft  and  tne  seal  of  tne  court,  and  shall  if  the  witness 
reside  in  Victoria  be  directed  to  a  chief  clerk  of  the  court,  and  if  the 
witness  reside  out  of  Victoria  to  such  person  as  the  court  may  think  fit 
(p.  33,  ante). 

Applications  for       30.  Applications  for  summonses  or  warrants  of  the  court  under  this 

summonses  &c. 

may  be  before     Act  and  all  ex  parte  applications  to  the  court  may  be  heard  and  disposed 

judge  in  choni-  *  ^ l  *  x 

****•  of  by  a  judge  sitting  in  chambers.     Provided  nevertheless  that  sum- 

Subpconos  may  .  *        i  <•  •  u 

be  issued  by       monses  in  the  nature  of  subpoenas  for  witnesses  may  at  any  time  be 

clerk  of  court. 

Act  No  4ii  g.  4.  issued  by  the  chief  clerk  without  the  order  of  a  judge,  and  shall  have 
the  same  force  and  effect  as  if  issued  under  such  order,  (pp.  34,  37,  39, 
40,  358,  ante). 

want  of  form  not      31.  No  petition  order  summons  warrant  commission  or  other  pro- 

to  invalidate 

proceedings.  ceeding  or  document  of  or  to  be  used  by  or  before  the  Supreme  Court 
statute  1871  or  court  of  insolvency  or  a  judge  thereof  shall  be  invalidated  by  reason 
of  any  want  of  form  or  omission  therein  unless  the  court  or  judge  shall 
be  of  opinion  that  substantial  injustice  has  been  caused  by  such  want  of 
form  or  omission  and  that  such  injustice  cannot  be  remedied  by  order  of 
the  court  or  judge  ;  and  every  warrant  of  the  court  to  do  any  act  or 
to  take  or  keep  any  person  in  custody  if  in  the  form  prescribed  by  the 
rules  shall  be  deemed  and  taken  to  be  good  valid  and  sufficient  in  law. 
(pp.  21,  37,  44,  104,  149,  ante). 


judge  and  seal 
of  court. 

lb.  *.  30. 


*.  31. 
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32.  All  orders  of  the  court  office  copies  summonses  and  warrants  SECS.  32-36. 
shall  be  under  the  seal  of  the  court  and  signed  or  certified  by  a  chief  ItU(oivettCi, 
clerk,     (pp.  37,  40,  135,  201,  ante).  SMuuim 

33.  When  the  court  has  power  under  this  Act  to  sentence  appre-  sealed  and 
head  or  commit  any  person  to  prison  the  commitment  may  be  by  war-  commitment  to 
rant  directed  to  such  person  as  the  court  may  think  fit  and  to  such  con-  Pmon- 

JO.  8.  3«S. 

venient  prison  as  the  court  thinks  expedient,  and  every  such  warrant  see  32  &  as  Vict. 

c.  71  s  77 

shall  be  sufficient  authority  to  such  person  to  act  as  therein  directed 
and  to  the  keeper  of  such  prison  to  detain  the  person  sentenced  appre- 
hended or  committed  for  the  period  named  in  such  warrant,  (p.  27,  ante). 

Part  III. — Voluntary  Sequestrations. 

34.  A  judge  or  chief  clerk,  upon  petition  to  the  court  in  writing  of  a  judge  or  chief 

clerk  may  accept 

any  person  setting  forth  that  he  is  insolvent  and  desirous  of  surrender-  the  surr«nder  of 

the  estate  of  any 

ing  his  estate  for  the  benefit  of  his  creditors,  may  upon  proof  thereof  to  person  by  peti-' 

.  .  .  turn  declaring 

his  satisfaction  accept  the  surrender  of  such  estate  and  by  order  under  J"mseW  L 

*  J  insolvent. 

his  hand  place  the  same  under  sequestration  in  the  hands  of  one  of  the  /&. «.  34. 
assignees  the  costs  of  such  sequestration  shall  when  taxed  be  allowed 
and  paid  by  the  assignee  or  trustee  out  of  such  estate,  (pp.  54,  71,  ante). 

35.  A  judge  or  chief  clerk  of  the  court  mav,  upon  the  like  petition  Surrender  by 

*  *  persons  vested 

of  any  person  legally  vested  with  the  administration  of  the  estate  of  Y^  $he  admin- 

J   r  o      j  istrafcion  of  the 

any  person  deceased  or  with  the  estate  of  any  other  person  situate  in  e8tafce  of  others. 

lb.  8.  35. 

Victoria  in  trust  for  creditors  stating  the  insolvency  of  such  estate  or 
upon  the  like  petition  stating  the  insolvency  of  the  estate  of  any  firm 
trading  or  having  any  estate  or  effects  within  Victoria  made  by  the 
greater  number  of  the  partners  of  such  firm  who  at  the  time  of  present- 
ing the  petition  are  within  Victoria,  upon  proof  thereof  to  his  satisfac- 
tion accept  the  surrender  of  any  such  estate  and  place  the  same  under 
sequestration  in  manner  aforesaid  ;  and  after  the  order  for  any  such 
sequestration  the  like  proceedings  shall  and  may  be  had  and  take  place 
concerning  such  estates  and  the  persons  in  whom  the  administration 
thereof  is  legally  vested  and  the  partner  or  partners  of  such  firms  as  are 
herein  provided  concerning  other  estates  and  other  insolvents,  (pp.  74, 
77,  78,  330,  ante). 

36.  All  petitions  under  this  Part  of  this  Act  shall  be  presented  to  District  in 

which  petition 

the  judge  or  chief  clerk  of  the  court  of  the  district  in  which  the  peti-  to  be  presented, 
tioner  resides,  or  in  the  case  of  a  firm  to  the  judge  or  chief  clerk  of  the 
court  of  any  district  in  which  such  firm  has  traded  or  carried  on  busi- 
ness for  the  preceding  six  months  or  the  longest  period  during  such  six 
months  and  except  as  by  this  Act  otherwise  provided  all  proceedings 
under  the  sequestration  shall  be  prosecuted  in  such  district,    (p.  76,  ante). 
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sec.  «7.  Part  IV. — Compulsory  Sequestrations. 


intoiwncy  37.  A  single  creditor  or  two  or  more  creditors,  if  the  debt  due  to 

Statute  1871  .  . 

*•  37.  such  single  creditor  or  the  aggregate  amount  of  debts  due   to  such 

insolvency  and    several  creditors  from  any  debtor  amount  to  a  sum  not  less  than  Fifty 

what  creditors  .   .  .  ,       rt  _,  , 

may  petition,  pounds  may  present  a  petition  to  a  judge  of  the  Supreme  Uourt  or  ox 
c.e7i3i*  .88  VlCt  ^e  court  praying  that  the  estate  of  the  debtor  may  be  sequestrated  for 
the  benefit  of  his  creditors,  and  alleging  as  the  ground  for  such  petition 
any  one  or  more  of  the  following  acts  or  defaults,  hereinafter  deemed 
to  be  and  included  under  the  expression  "acts  of  insolvency"  : — (pp.  81, 
84,  95,  97,  102,  103,  105  to  132,  ante). 

iwe\Qtctim.  (*•)  That  the  debtor  has,  in  Victoria  or  elsewhere,  made  a  convey- 

ance or  assignment  of  his  property  to  a  trustee  or  trustees 
for  the  benefit  of  his  creditors  generally,  (pp.  55,  105  to 
109,  ante). 

(ii.)  That  the  debtor  has,  in  Victoria  or  elsewhere,  made  a  convey- 
ance gift  delivery  or  transfer  of  his  property  or  of  any  part 
thereof,  with  intent  to  defeat  or  delay  his  creditors,  (pp. 
109  to  113,  238,  ante). 

(in.)  That  the  debtor  has,  with  intent  to  defeat  or  delay  his  credi- 
tors, done  any  of  the  following  things,  namely,  departed 
out  of  Victoria,  or  being  out  of  Victoria,  remained  out  of 
Victoria,  or  departed  from  his  dwelling-house  or  otherwise 
absented  himself,  or   begun  to  keep  house.      (pp.  113  to 

117,  ante). 

(iv.)  That  the  debtor  has  filed  in  the  prescribed  manner  in  the 
court  a  declaration  admitting  his  inability  to  pay  his  debts, 
(pp.  79,  117,  ante). 

(v.)  That  execution  issued  against  the  debtor  on  any  legal  process 
for  the  purpose  of  obtaining  payment  of  not  less  than  fifty 
pounds  has  been  levied  by  seizure :  unless  such  process  be 
bond  fide  satisfied  by  payment  or  otherwise  within  four  days 
from  the  seizure.  Frovided  a  petition  for  sequestration  be 
presented  within  twelve  days  from  the  seizure,    (pp.  47,  89, 

118,  ante). 

{v\.)  That  the  creditor  presenting  the  petition  has  served  in  the 
prescribed  manner  on  the  debtor  a  debtor's  summons  requir- 
ing the  debtor  to  pay  a  sum  due,  of  an  amount  of  not  less 
than  fifty  pounds,  and  the  debtor  has  for  the  space  of  four 
teen  days  succeeding  the  service  of  such  summons  neglected 
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to  pay  such  sum  or  to  secure  or  compound  for  the  same.      SEC.  37. 


(pp.  120  to  125,  ante).  insolvency 

Statute  1871. 

(vii.)  That  the  debtor  has  been  adjudged  or  declared  bankrupt  or  see  24  &  25  vict. 

c.  134  8.  75. 

insolvent  by  any  British  court  out  of  Victoria  having  juris- 
diction in  bankruptcy  or  insolvency,  and  it  shall  not  be 
necessary  to  produce  any  other  evidence  of  such  act  of 
insolvency  than  a  duly  certified  copy  under  the  seal  of  the 
court  of  the  order  or  adjudication  by  which  such  person  was 
declared  or  adjudged  bankrupt  or  insolvent,     (p.  1 25,  ante). 

(viii.)  When  execution  or  other  process  issued  on  a  judgment 
decree  or  order  obtained  in  any  court  in  favour  of  any 
creditor  in  any  proceeding  instituted  by  such  creditor  is 
returned  unsatisfied  in  whole  or  in  part.  Provided  that  the 
debtor  has  been  called  upon  to  satisfy  such  judgment  decree 
or  order  by  the  officer  or  other  person  charged  with  the 
execution  thereof  and  has  failed  to  do  so.  (pp.  125  to  130, 
138,  143,  ante). 

(ix.)  If  at  any  meeting  of  creditors  a  debtor  shall  consent  to 
present  a  petition  under  Part  III.  of  this  Act  for  tbe 
sequestration  of  his  estate,  and  such  debtor  shall  not  within 
forty-eight  hours  from  the  date  of  his  consenting  as  afore- 
said present  such  petition  he  shall  be  deemed  to  have  com- 
mitted an  act  of  insolvency  on  the  expiration  of  such  time ; 
and  if  at  any  meeting  of  creditors  a  debtor  shall  admit  that 
he  is  in  insolvent  circumstances,  and  he  shall  be  then 
requested  by  a  resolution  of  the  majority  of  the  creditors 
present  at  such  meeting  to  surrender  his  estate  under  Part 
III.  of  this  Act,  and  such  debtor  shall  refuse,  he  shall 
thereby  be  deemed  to  have  committed  an  act  of  insolvency, 
(pp.  130  to  132,  153,  160,  ante). 

x.)  That  the  debtor  has  given  or  made  any  preference  to  or  in 
favour  of  any  creditor  which  would  if  the  estate  of  such 
debtor  were  sequestrated  under  this  Act  be  a  fraudulent 
preference  of  such  creditor,     (pp.  132,  238,  ante). 

But  no  person  shall  be  adjudged  an  insolvent  on  any  of  the  above  Amended  by  a. 
grounds  unless  the  act  of  insolvency  on  which  the  adjudication  is 
grounded  has  occurred  within  six  months  before  the  presentation  of 
the  petition  for  sequestration ;  moreover,  the  debt  of  the  petitioning 
creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity,  and  must 
not  be  a  secured  debt  unless  the  petitioner  state  in  his  petition  that  he 
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SECS.  37-39.  will  be  ready  to  give  up  such  security  for  the  benefit  of  the  creditors 
insolvent  after  adjudication  of  sequestration  or  unless  the  petitioner  is  willing  to 

statute  1871.  gjve  an  estimate  of  the  value  of  his  security,  in  which  latter  case  he 
may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the  balance 
of  the  debt  due  to  him  after  deducting  the  value  so  estimated,  but  he 
shall  on  an  application  being  made  by  the  trustee  within  the  prescribed 
time  after  adjudication  of  sequestration  give  up  his  security  to  such 
trustee  for  the  benefit  of  the  creditors  upon  payment  of  such  estimated 
value,     (pp.  85,  96,  100,  110,  ante). 

Proceeding  in  38.  ^  debtor's  summons  may  be  granted  by  the  court  on  a  creditor 
debtor's  l°  *  proving  to  its  satisfaction  that  a  debt  sufficient  to  support  a  petition  for 
lb     38*  sequestration  is  due  to  him  from  the  person  against  whom  the  summons 

See  32  &  33  vict.  is  sought,  and  that  the  creditor  has  failed  to  obtain  payment  of  his  debt 
after  using  reasonable  efforts  to  do  so.  The  summons  shall  be  in  the 
prescribed  form.  It  shall  state  that  in  the  event  of  the  debtor  failing 
to  pay  the  sum  specified  in  the  summons,  or  to  compound  for  the  same 
to  the  satisfaction  of  the  creditor,  a  petition  may  be  presented  against 
him  praying  that  his  estate  may  be  sequestrated.  The  summons  shall 
have  an  endorsement  thereon  to  the  like  effect,  or  such  other  prescribed 
endorsement  as  may  be  best  calculated  to  indicate  to  the  debtor  the 
nature  of  the  document  served  upon  him,  and  the  consequences  of 
inattention  to  the  requisitions  therein  made.  Any  debtor  served  with 
a  debtor's  summons  may  apply  to  the  court,  in  the  prescribed  manner 
and  within  the  prescribed  time,  to  dismiss  such  summons  on  the  ground 
that  he  is  not  indebted  to  the  creditor  serving  such  summons,  or  that 
he  is  not  indebted  to  such  amount  as  will  justify  such  creditor  in  pre- 
senting petition  for  sequestration  against  him  ;  and  the  court  may 
dismiss  the  summons,  with  or  without  costs,  if  satisfied  with  the  allega- 
tions made  by  the  debtor,  or  it  may,  upon  such  security  (if  any)  being 
given  as  the  court  may  require  for  payment  to  the  creditor  of  the  debt 
alleged  by  him  to  be  due  and  the  costs  of  establishing  such  debt,  stay 
all  proceedings  on  the  summons  for  such  time  as  will  be  required  for  the 
trial  of  the  question  relating  to  such  debt.     (pp.  120,  123,  124,  ante). 

sequestration  39.  Any  judge  of  the  Supreme  Court  or  of  the  court  may  upon 

creditor  against  petition  against  any  person  having  committed  an  act  of  insolvency  by 

an  insolvent 

person.  any  creditor  or  creditors  whose  debt  or  debts  amount  to  the  value 

hereinbefore  provided,  and  setting  forth  the  amount  of  the  debt  or 
debts  of  such  creditor  or  creditors  and  the  cause  thereof  and  the  alleged 
act  of  insolvency  and  praying  that  the  estate  of  such  person  may  be 
sequestrated  for  the  benefit  of  his  creditors,  upon  proof  thereof  to  his 
satisfaction  by  order  nisi  under  his  hand  place  the  estate  of  such  person 


Jb.  9.  39. 

See  ib.  s.  8. 
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■ 

under  sequestration  in  the  hands  of  one  of  the  assignees  until  the  said  SECS.  39-42. 
order  nisi  shall  be  made  absolute  or  be  discharged  in  manner  hereinafter  jnuAwncy 
mentioned  :  and  every  such  order  nisi  shall  name  a  time  when  cause     cUu      '  ' 
may  be  shown  before  the  Supreme  Court  against  the  same  being  made 

m 

absolute,  and  the  Supreme  Court  may  enlarge  such  order  nisi  from 
time  to  time  as  it  may  deem  necessary,  (pp.  95,  132,  133,  134,  147, 
ante). 

40.  The  creditor  on  whose  petition  any  order  nisi  for  sequestration  Cost*  of 

sequestration. 

shall  be  made  shall  at  his  own  cost  prosecute  all  the  proceedings  in  the  ;&.  8. 40. 
sequestration  until  after  the  close  of  the  meeting  for  the  election  of 
trustee  ;  and  (the  same  having  been  first  taxed)  the  assignee  or  trustee 
shall  reimburse  the  said  creditor  out  of  the  first  money  which  shall  be 
received  ;  and  the  costs  incurred  under  any  sequestration  shall  be  paid 
out  of  the  insolvent  estate,     (pp.  54,  55,  147,  316,  ante). 

41.  Any  creditor  of  a  firm  may  in  like  manner  as  aforesaid  petition  Sequestration 

J  -  r  of  the  estate  of 

against  all  or  any  one  or  more  of  the  partners  of  such  firm  to  have  the  aflrm- 
estate  of  such  firm   placed  under   sequestration,   provided   any   such  8ee  j2  &  33  vic, 
partner  has  committed  an  act  of  insolvency  whereby  the  creditors  of  c"  x  8"  10°* 

Anecueu  oy  p. 

such  firm  may  be  defeated  or  delayed  in  obtaining  payment  of  the  debts  109  Act  cf  1807- 

due  by  such  firm  ;  and  every  order  for  sequestration  issued  upon  such 

petition  shall  be  valid  although  it  do  not  include  all  the  partners  of  the 

firm ;  and  after  the  order  for  sequestration  of  any  such  estate  is  made, 

the  like  proceedings  shall  and  may  be  had  and  take  place  concerning 

such  estate  and  such  partner  or  partners  as  are  herein  provided  to  be 

had  and   take  place  concerning  other  estates   and   other   insolvents,  p^^i™ 

Provided  always  that  nothing  herein  contained  shall  extend  or  be  con-  2^]^  estate 

strued  to  prevent  the  creditor  of  any  firm  from  proceeding  against  any  of  Partners- 

partner  or  the  separate  estate  of  any  partner  thereof  in  respect  of  debts 

due  by  such  firm  in  the  same  way  in  which  it  is  herein  provided  that 

the  creditor  of  any  person  may  proceed  against  him  and  his  estate  in 

respect  of  debts  due  by  such  person  in  his  individual  capacity,     (p.  92, 

ante). 

42.  Any  creditor  of  the  estate  of  any  person  deceased  may  in  like  Sequestration 

OI  C8L&  v€0  Of 

manner  as  aforesaid  petition  to  have  such  estate  placed  under  seques-  deceased  persons 

r  r  *■  in  certain  cases. 

iration  as  insolvent,  provided  the  person  in  whom  the  administration  lb. ».  42. 

of  such  estate  is  legally  vested  has  committed  an  act  of  insolvency  ns^^oi'isot 

whereby  the  creditors  of  such  estate  may  be  defeated  or  delayed  in 

obtaining  payment  of  the  debts  due  by  such  estate,  and  after  the  order 

for  any  such  sequestration  is  made,  the  like  proceedings  shall  and  may 

be  had  and  take  place  concerning  such  estates  and  the  person  in  whom 

31 
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SECS.  42-46.  the  administration  thereof  is  legally  vested  as  are  herein  provided  to 
insolvency         b®  nad  an(*  take  place  concerning  other  estates  and  other  insolvents. 

Statute  1871.         /       a  a  a  \ 

(p.  94,  ante). 

Order  nisi.  43.  Every  order  nisi  under  this  Part  of  this  Act  shall  set  out  the 

lb.  §.  43.  nature  and  amount  of  the  petitioning  creditor's  debt  and  the  act  or  acts 

of  insolvency  relied  on.     (p.  133,  ante). 

service  of  order       44.  Every  order  nisi  under  this  Part  of  this  Act  and  anv  order 

•       ■  V  Br 

nm. 

lb.  s.  44.  enlarging  the  same  shall  be  served  personally  on  the  respondent  by 

delivering  to  him  an  office  copy  thereof  unless  it  be  proved  to  the  satis- 
faction of  a  judge  of  the  Supreme  Court  or  of  the  court  that  the 
respondent  is  keeping  out  of  the  way  to  avoid  service  or  has  left  Victoria, 
in  which  case  such  judge  may  order  that  service  of  an  office  copy  of  the 
order  nisi  or  any  order  enlarging  the  same  at  the  usual  or  last-known 
place  of  abode  or  business  of  the  respondent  by  delivering  the  same  to 
some  adult  person  resident  thereat  or  if  such  person  will  not  receive  the 
same  or  if  there  be  no  such  person  by  affixing  such  copy  upon  some 
conspicuous  place  upon  the  premises  shall  be  deemed  good  service  upon 
the  respondent,  and  the  judge  may  by  such  or  any  other  order  fix  a 
time  within  which  the  respondent  may  file  or  post  a  notice  of  objec- 
tions,    (pp.  136,  137,  ante). 

Notice  of  48.  Every  respondent  shall  if  he  intends  to  oppose  the  order  nisi 

intention  to  .  . 

oppose  petition,  being  made  absolute  within  four  days  after  service  of  the  order  nisi  or 
such  further  time  as  a  judge  of  the  Supreme  Court  may  appoint  file  in 
the  office  of  the  associate  of  such  one  of  the  judges  as  they  may  bj  a 
rule  appoint  when  the  residence  of  such  respondent  is  within  twenty 
miles  of  Melbourne  or  when  it  is  at  a  greater  distance  shall  within  the 
said  time  .put  into  the  nearest  post  office  addressed  to  the  said  associate 
a  notice  in  writing  signed  by  him  of  such  his  intention,  and  such  notice 
shall  state  whether  he  disputes  the  act  of  insolvency  or  the  petitioning 
creditor's  debt  or  both,  and  if  he  intends  to  rely  on  any  special  defence 
such  notice  shall  contain  the  particulars  of  any  such  defence  and  such 
notice  shall  be  a  waiver  of  all  technical  objections  to  the  proceedings, 
(pp.  47,  139,  141,  143,  ante). 

if  order  not  40.  Upon  the  hearing  of  any  such  petition  if  the  respondent  appear 

lb.  *.  46.  merely  for  the  purpose  of  objecting  that  the  order  nisi  has  not  been 

duly  served  and  it  shall  appear  to  the  Supreme  Court  that  such  order 
nisi  has  not  been  duly  served  the  order  nisi  shall  not  be  discharged, 
but  the  said  court  may  adjourn  the  hearing  thereof  subject  to  such 
directions  and  upon  such  terms  as  to  costs  or  otherwise  as  to  the  said 
court  may  seem  just.     (pp.  57,  144,  ante). 


THE    INSOLVENCY   ACT    1890.  483 

17.  Upon  the  day  named  in  the  order  nisi  or  on  the  day  to  which   SECS.  47-49. 
such  order  shall  have  been  finally  enlarged,  the  Supreme  Court  may  itutoivency 
adjudge  and  finally  determine  thereon  or  postpone  the  adjudication  and  «.  47/ 
determination  for  such  time  as  it  may  think  fit ;  and  upon  the  hearing  J^rtto'raake 
of  an  order  nisi  if  the  respondent  do  not  appear,  or  if  the  respondent  o^di^harKe^he 
appear  and  no  notice  of  opposition  has  been  given,  the  said  order  nisi  Sereof?d  effect 
may  be  made  absolute  and  the  estate  be  adjudged  to  be  sequestrated 
upon  an  affidavit  of  service  of  the  order  nisi ;  but  if  the  respondent 
appear  and  notice  of  opposition  has  been  given  the  proceedings  upon  the 
hearing  shall  be  conducted  in  the  same  manner  as  nearly  as  may  be  as 
upon  a  trial  at  law  and  the  order  nisi  may  be  made  absolute  or  dis- 
charged with  or  without  costs  as  may  be  just ;  and  whenever  any  such 
order  nisi  shall  be  discharged  by  the  said  court,  all  questions  affecting 
the  property  of  the  respondent  or  the  validity  of  any  transaction  deed 
act  matter  or  thing  relating  thereto  shall  be  determined  as  if  such  order 
nisi  had  never  been  made.     When  an  order  nisi  is  made  absolute  the 
associate  shall  forward  the  order  absolute  to  the  chief  clerk,     (pp.  55, 
56,  98,  144,  ante). 

48.  If  it  shall  appear  to  the  Supreme  Court  upon'the  hearing  of  the  if  petition 

unfounded  or 

order  nisi  that  the  petition  for  sequestration  was  unfounded  and  vexa-  malicious. 

ft.       a       JO 

tious  or  malicious,  the  said  court  may  allow  the  respondent  on  his 
application  for  the  same,  then  or  at  some  other  time  to  be  named  by 
the  said  court,  to  prove  any  damage  alleged  to  have  been  by  him  sus- 
tained thereby ;  and  may  award  to  the  respondent  such  damage  not 
exceeding  Two  hundred  and  fifty  pounds  as  the  said  court  shall  deem 
fit,  and  compel  payment  thereof  by  summary  process  or  leave  the  said 
party  to  his  action  for  the  said  injury,     (p.  146,  ante). 

49.  If  after  any  order  nisi  has  been  made  for  the  sequestration  of  an  Sequestration 

"  l  revived  by  other 

estate,  the  debt  of  the  petitioning  creditor  be  found  insufficient  to  c"*u*°5  /!nd  . 

'  r  °  effect  of  though 

entitle  such  creditor  to  apply  for  and  obtain  such  order  nisi,  or  if  such  superseded  as 

*  *     ,  to  original 

order  nisi  shall  be  discharged  or  allowed  to  lapse  in  consequence  of  the  credftor!n|? 
consent  or  default  of  the  petitioning  creditor  or  his  collusion  with  the  -"'•  *•  *&■ 
insolvent,  the  Supreme  Court  or  any  judge  thereof  or  of  the  court  fn^dYiS  Act 
may  upon  the  application  of  any  other  creditor  whose  debt  amounts  to  ° 
the  value  hereinbefore  provided  and  has  been  incurred  prior  to  the 
order  nisi,  and  upon  proof  thereof  to  the  satisfaction  of  the  said  court 
or  judge,  order  that  the  said  sequestration  shall  be  revived  and  be  pro- 
ceeded in  as  if  it  had  been  originally  obtained  on  the  petition  of  the 
last-mentioned  creditor ;  and  thereafter  the  said  sequestration  shall  be 
revived  with  all  the  consequences  and  effects  thereof  as  if  the  order  nisi 
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8ECS.  49-53. 


Insolvency 
Statute  1871. 

As  to  paymenU 
&c.  or  security 
from  insolvent 
to  petitioning 
creditor  after 
order  for 
sequestration. 

lb.  a.  ,"><>. 


Endorsement 
on  petition. 

lb.  #.  «">1. 


had  not  been  discharged  or  allowed  to  lapse,     (pp.  57,  98,  135,  14£, 
149,  150,  ante). 

60.  If  any  person  against  whom  an  order  nisi  for  sequestration  has 
been  made  shall  pay  any  money  to  the  person  who  obtained  the  same 
or  any  one  on  his  behalf  or  give  or  deliver  to  any  such  person  any 
satisfaction  or  security  for  his  debt  or  any  part  thereof,  such  payment 
gift  delivery  satisfaction  or  security  shall  be  a  new  act  of  insolvency 
upon  which  a  petition  for  sequestration  may  be  presented  ;  and  every 
person  so  receiving  such  money  gift  delivery  satisfaction  or  security 
shall  deliver  up  such  security  and  shall  repay  or  deliver  the  said  money 
or  gift  or  the  full  value  thereof  to  the  assignee  or  trustee  of  the  insol- 
vent estate  for  the  benefit  of  the  creditors  of  such  insolvent,  and  shall 
pay  all  -the  costs  which  shall  be  incurred  by  any  other  creditor  in 
obtaining  the  revival  of  the  sequestration,    (pp.  57,  82,  135,  150,  ante). 

51.  Every  petition  under  this  Part  of  this  Act  shall  have  endorsed 
thereon  the  district  in  which  the  respondent  resides,  or  in  the  case  of  a 
firm  any  district  in  which  such  firm  has  traded  or  car  red  on  business 
during  the  preceding  six  months  or  the  longest  period  during  such  six 
months ;  and  except  as  by  this  Act  otherwise  provided  all  proceedings 
under  the  sequestration  shall  be  prosecuted  in  such  district.  The 
absence  of  any  such  endorsement  as  aforesaid  shall  not  be  deemed  to 
render  the  order  nisi  invalid  or  to  aftect  the  jurisdiction  to  make  such 
order  absolute,     (pp.  103,  104,  ante). 


Assignees. 
lb.  *.  52. 


Appointment 
and  notice  ot 
meeting  of 
creditors  for 
election  of 
trustee. 


Part  V. — Administration  op  Estate. 

DIVISION    1. — ASSIGNEES    AND  TRUSTEES  ;    THEIR   APPOINTMENT    AND 

ELECTION. 

52.  The  Governor  in  Council  may  appoint  such  number  of  tit  persons 
to  be  and  be  called  assignees  of  insolvent  estates  as  may  be  from  time 
to  time  required.  The  present  official  assignees  shall  be  the  assignees 
under  this  Act,  and  any  of  such  persons  or  assignees  the  Governor  in 
Council  may  remove.  The  assignees  shall  give  such  security  as  the 
Governor  in  Council  may  from  time  to  time  direct,  and  shall  be  officers 
of  the  court  and  subject  to  its  orders,  and  the  court  may  at  all  times 
summon  the  assignees  and  examine  them  on  oath  and  require  them  to 
produce  all  books  papers  deeds  and  documents  relating  to  insolvent 
estates  in  their  possession,     (pp.  163,  ante). 

83.  The  chief  clerk  shall  after  sequestration  under  Part  III.  of  this 
Act  or  adjudication  of  sequestration  forthwith  cause  notice  thereof  to 
be  given  in  the  Government  Gazette,  or  in  any  mode  prescribed  by  th«* 
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rules,  and  shall  thereby  appoint  a  time  and  place  for  a  general  meeting  SECS.  53,  54. 
of  the  creditors  of  such  estate,  and  the  creditors  assembled  at  such  /nwZw,kri/ 
meeting  shall  and  may  do  as  follows  : — (p.  154,  ante).  \.  53. 

See  82  &  33  Vict. 

(1.)  They  may  by  resolution  appoint  some  fit  person  or  persons,  not  'Act  Vo  4jw  6 
exceeding  two,  whether  creditors  or  not,  to  fill  the  office  of 
trustee  of  the  property  of  the  insolvent  at  such  remunera- 
tion (if  any)  as  the  creditors  may  from  time  to  time  deter- 
mine ;  or  'they  may  resolve  to  leave  his  appointment  to  the 
committee  of  inspection  hereinafter  mentioned :  (pp.  63, 
157,  169,  198,  317  ante). 

(11.)  They  may  when  they  appoint  a  trustee,  by  resolution  declare 
what  security  is  to  be  given,  and  to  whom,  by  the  person 
so  appointed  before  he  enters  on  the  office  of  trustee  : 

111.)  They  may  by  resolution  appoint  some  other  fit  persons- not  Amended  by  9. 
exceeding  five  in  number,  and  being  creditors  qualified  to  1897. 
vote  at  a  general  meeting  of  creditors  as  is  in  this  Act 
mentioned  or  authorized  in  the  prescribed  form  by  creditors 
so  qualified  to  vote,  to  form  a  committee  of  inspection  for 
the  purpose  of  superintending  the  administration  by  the 
trustee  of  the  insolvent's  property  :  (pp.  157,  195,  197,  ante). 

(iv.)  They  may  by  resolution  give  directions  as  to  the  manner  in 
which  the  property  is  to  be  administered  by  the  trustee  ; 
and  it  shall  be  the  duty  of  the  trustee  to  conform  to  such 
directions,  unless  the  court  for  some  just  cause  otherwise  ™*«  s. «  (b)  Act 

7  J  of  la97  for 

orders,     (pp.  157,  177,  ante).  additions. 

54.  The  assignees  shall  be  remunerated  in  manner  following  (that  is  Assignees' 

remuneration, 
to  say)  : —  Insolvency 

Statute  1871 
«.  54. 

(1.)  If  a  trustee  be  elected  by  the  creditors  or  appointed  by  the 
committee  of  inspection  such  trustee  shall  pay  to  the 
assignee  for  his  own  use  and  benefit  in  addition  to  such 
costs  charges  and  expenses  as  may  be  allowed  by  the  court 
or  judge  for  the  interim  management  of  the  estate  the  sum 
of  five  pounds  when  the  gross  assets  do  not  exceed  two 
hundred  pounds  in  value  and  ten  pounds  when  the  assets 
exceed  two  hundred  pounds,     (pp.  54,  62,  317,  ante). 

(n.)  If  no  trustee  be  elected  or  appointed  the  assignee  shall  receive 
such  remuneration  as  the  creditors  shall  at  a  meeting  decide, 
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SECS.  54-59.  or  failing  such  meeting  as  the  court  award,  not  exceeding 

Z    !  five  pounds  per  centum  on  the  gross  assets  of  the  estate. 

Insolvency  *  r  ° 

statute  1871.  (p.  62,  ante). 

Conflnnation  of        55.   The  judge  or  chief  clerk  may  upon  the  acceptance  in  writing  of 

x  rustee. 

lb.  s.  55.  office  by  the  trustee  and  upon  being  satisfied  that  the  requisite  security 

0*71*5 \T  Vct  Of' any)  h&s  been  given  make  an  order  confirming  his  election  or  appoirU- 
Repealed.        ment. 

Vide  s.  17  Act  of 

^897.  Every  trustee  on  being  confirmed  shall  forthwith  cause  notice  thereof  to 

trustee  on  his  be  given  in  the  Government  Gazette,  and  the  chief  clerk  shall  cause  notice 

R       id  °f  every  order  wade  for  the  removal  of  any  assignee  or  trustee  to  be  given 

vide  s.  17  Act  by  advertisement  in  the  Government  Gazette. 

of  1897. 

if  no  trustee  56.  If  no  trustee  be  confirmed  the  assignee  for  the  time  being  shall 

confirmed  # 

assignee  to  be      be  deemed  to  be  the  trustee  and  wherever  in  this  Act  the  word  trustee 

deemed  to  be 

trustee.  js  used  the  same  shall  apply  to  an  assignee  if  no  trustee  be  confirmed. 

Act  No.  411  *.  G.   ,        ,  _~  v 

(p.  172,  ante). 

Removal  of  57.    The  court  may  remove  the  assignee  or  trustee  of  an  insolvent  estate 

trustee.  for  insolvency  absence  from  Victoria  or  for  any  misconduct  in  his  office 

stattul  1871  *  56  as  a8SWnee  or  trustee  and  upon  the  death  resignation  refusal  to  act  or 
See  ib.  s.  83  (4).  removal  of  the  assignee  or  trustee  of  an  estate  shall  appoint  another 
Repealed.  assignee  or  order  the  election  of  a  new  trustee  and  the  same  proceedings 
of  1897.  shall  be  had  thereon  as  on  the  original  election,     (p.  172,  ante). 

Andtd^e8nKnatio,f  ^®*  "^  an  ^sig1166  or  trustee  desire  to  resign  his  office  he  may  apply 
trustee6  °r  *°  *ne  court  ^or  l©ave  and  if  n<>  valid  objection  be  stated  and  if  the 
ib.  f.  57.  court  he  satisfied  that  he  has  complied  with  the  provisions  of  this  Act 

and  with  the  rules  his  application  may  be  granted  by  the  court ;  but  if 
any  objection  be  stated  thereto,  the  court  shall  proceed  to  determine 
the  same  and  shall  make  such  order  thereon  as  it  shall  deem  fit ;  and  if 
the  application  of  the  assignee  or  trustee  for  leave  to  resign  be  granted 
the  court  may  make  such  orders  as  may  be  necessary  for  the  preserva- 
tion and  administration  of  the  estate  until  a  new  assignee  or  trustee  be 
appointed  or  elected  and  confirmed  and  for  the  discharge  and  acquit- 
tance of  the  said  assignee  or  trustee  and  for  the  security  and  payment 
of  any  unclaimed  dividends  to  the  parties  entitled  to  the  same.  Pro- 
vided always  that  no  order  of  the  court  allowing  an  assignee  or  trustee 
to  resign  shall  prevent  the  assignee  or  trustee  thereafter  appointed  or 
elected  and  confirmed  in  his  stead  from  calling  upon  him  to  account  as 
assignee  or  trustee  prior  to  his  resignation,     (p.  175,  ante). 

DIVISION    2. — VE8TING    AND   REALIZATION  OF   ESTATE. 

t»t?on°'hai?vwt      89.  Every  order  placing  an  estate  under  sequestration  in  the  hands 
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of  an  assignee  shall  vest  in  such  assignee  absolutely  the  property  of  the  SECS.  59-64. 
insolvent  of  or  to  which  he  is  then  seised  possessed  or  entitled  or  of  or  7^Mllrv 
to  which  he  may  become  seised  possessed  or  entitled  before  he  obtains  f  5&1**      l 
his  certificate  under  this  Act.     (pp.  201,  204,  213,  217,  263,  ante).         in  assignee  the 

yrr  '  7  7  7  '  '  property  of  an 

_-_,  .  .  insolvent. 

60.  v\  here  an  estate  is  sequestrated  of  which  a  trustee  has  been  see  32  &  83  vict. 
appointed  under  Part  IX.  of  this  Act  such  trustee  shall  be  appointed  ' 

W  06*6  CoLA v€ 

by  the  order  or  order  nisi  for  sequestration  instead  of  an  assignee,  and  ye8Jfiin 
the  property  of  the  debtor  both  present  and  future  shall  vest  in  such  ■«!«<**»*«*• 

m  lb.  ».  69. 

trustees  in  the  same  manner  as  if  they  were  assignees  appointed  under  Aet  Vo  411  8  2 
this  Act,  and  such  trustees  shall  have  all  the  duties  powers  rights  and 
liabilities  of  a  trustee  duly  confirmed,     (pp.  157,  202,  ante). 

61.  The  order  of  the  court  confirming  the  election  or  appointment  of  Order  of  court 

°  rr  confiraiinir 

a  trustee  shall  divest  the  assignee  and  shall  vest  the  insolvent  estate  in  tjjjj^gjjji 
such  trustee,  and  the  order  confirming  the*  election  or  appointment  of  a^£eefflduI 
any  trustee  or  a  copy  thereof  signed  by  a  judge  or  chief  clerk  and  certi-  innivency 

Statute  1871 

fied  by  such  judge  or  chief  clerk  to  be  a  copy  thereof  shall  be  received  «•  <». 

See  ib  s.  17 

and  taken  by  all  courts  of  justice  in  Victoria  as  conclusive  evidence 
that  such  trustee  has  been  duly  elected  or  appointed  and  confirmed, 
(pp.  32,  172,  201,  ante). 

62.  The  order  of  a  judge  or  chief  clerk  confirming  the  election  or  order  of  a judge 

J       e  °  or  chief  olerk  to 

appointment  of  a  trustee  shall  be  drawn  up  as  and  be  deemed  to  be  an  bLdeel|?2 an 
order  of  the  court,     (pp.  172,  201,  ante).  court- 

Act  No.  411  «.  8. 

63.  Whenever  on  the  death  resignation  or  removal  of  any  assignee  Effect  of  order 

°  J  °  for  confirmation 

or  trustee  any  assignee  or  new  trustee  shall  be  appointed  or  elected  and  of  new  trU8tec- 
confirmed  in  manner  hereinbefore  provided,  the  order  appointing  the  statute  i87i 
new  assignee  or  confirming  the  election  or  appointment  of  such  new  See  ib  g  33  (6)i 
trustee  shall  vest  in  the  new  assignee  or  trustee  as  the  case  may  be  the 
whole  of  the  insolvent  estate,  and  every  power  right  title  privilege  and 
remedy  vested  in  or  competent  to  the  former  assignee  or  trustee  as  such 
assignee  or  trustee  before  his  death  resignation  or  removal  as  fully  and 
to  the  same  extent  as  the  same  was  vested  in  the  former  assignee  or 
trustee  by  the  order  appointing  him  or   confirming   his  election   or 
appointment,  and  the  death  resignation  or  removal  of  any  assignee  or 
trustee  shall  not  affect  the  validity  of  any  lawful  act  done  by  him  as 
assignee  or  trustee  prior  to  his  death  resignation  or  removal,     (pp.  170, 
172,  203,  ante). 

64.  The  following  regulations  shall  be  made  with  respect  to  the  Regulations  as 

to  trustees,  dec. 

trustee  and  committee  of  inspection  : —  lbm  9  ^ 

(1.)  The  creditors  may  when  two  trustees  are  appointed  declare 
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SEC.  64.  whether  any  act  required  or  authorised  to  be  done  by  the 

jiuoiveticy  trustee  is  to  be  done  by  both  or  one  of  such  persons ;  but 

both  such  persons  are  in  this  Act  included  under  the  term 
"  trustee,"  and  shall  be  joint  tenants  of  the  insolvent  estate. 
No  person  dealing  with  any  trustee  or  trustees  under  this 
Act  shall  be  bound  to  inquire  whether  such  trustee  or 
trustees  has  or  have  been  required  or  authorized  to  do  any 
particular  act  or  whether  the  sanction  of  a  meeting  of 
creditors  or  of  the  committee  of  inspection  has  been  obtained 
as  required  by  this  Act  but  the  trustee  shall  not  be  exon- 
erated if  he  omit  to  comply  with  any  of  the  provisions  of 
this  Act.  The  creditors  may  also  elect  persons  to  act  as 
trustees  in  succession  in  the  event  of  one  or  more  of  the 
Amended  by  persons  first  named  declining  to  accept  the  office  of  trustee: 

h  28  Act  of  1897  or 

(pp.  157,  158,  16$,  177,  185,  186,  ante). 

(n.)  If  through  any  cause  whatever  there  should  be  no  trustee  tb« 
court  or  judge  may  appoint  an  assignee  to  act  as  such 
trustee  : 

(in.)  If  any  vacancy  occur  in  the  office  of  trustee  by  death  resig- 
nation or  otherwise,  the  creditors  in  general  meeting  may 
fill  up  such  vacancy,  and  a  general  meeting  for  the  purpose 
of  filling  up  such  vacancy  may  be  convened  by  the  continu- 
ing trustee  if  there  be  more  than  one,  or  by  the  chief  clerk 
on  the  requisition  of  any  creditor : 

(iv.)  If  the  estate  of  a  trustee  be  sequestrated  he  shall  cease  to 
be  trustee,  and  the  chief  clerk  shall  if  there  be  no  other 
trustee  call  a  meeting  of  creditors  for  the  election  of  another 
trustee  in  his  place  :  (pp.  173,  352,  ante). 

(v.)  The  trustee  of  an*  insolvent  may  sue  and  be  sued  by  the 
official  name  of  "  the  trustee  of  the  property  of 
an  insolvent,"  inserting  the  name  of  the  insolvent,  and  by 
that  name  may  hold  property  of  every  description,  make 
contracts,  sue  and  be  sued,  enter  into  any  engagements 
binding  upon  himself  and  his  successors  in  office,  and  do  all 
other  acts  necessary  or  expedient  to  be  done  in  the  execu- 
tion of  his  office  :  (p.  181,  ante). 

(vi.)  Any  member  of  the  committee  of  inspection  may  resign  his 
office  by  notice  in  writing  signed  by  him  and  delivered  to 
the  trustee  :  (p.  196,  ante). 
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(vn.)  The  creditors  may  by  resolution  fix  the  quorum  required  to  SECS.  64-65. 
be  present  at  a  meeting  of  the  committee  of  inspection  :  7|Wofw, 
(pp.  157,  195,  ante).         .  **i*wn. 

(viii.)  Any  member  of  the  committee  of  inspection  may  be  removed 
by  an  ordinary  resolution  at  any  meeting  of  creditors  of 
which  the  prescribed  notice  has  been  given,  stating  the 
object  of  the  meeting  :  (p.  196,  ante). 

(ix.)  On  any  vacancy  occurring  in  the  office  of  a  member  of  the 
committee  of  inspection  by  removal  death  resignation  or 
otherwise,  the  trustees  shall  convene  a  meeting  of  creditors 
for  the  purpose  of  filling  up  such  vacancy :  (p.  197,  ante). 

(x.)  The  continuing  members  of  the  committee  of  inspection  may 
act,  notwithstanding  any  vacancy  in  their  body  ;  and  where 
the  number  of  members  of  the  committee  of  inspection  is 
for  the  time  being  less  than  iive,  the  creditors  may  increase 
that  number  so  that  it  do  not  exceed  five  :  (p.  197,  ante). 

(xi.)  No  defect  or  irregularity  in  the  election  of  a  trustee  or  of  a 
member  of  the  committee  of  inspection  shall  vitiate  any  act 
bond  fide  done  by  him  ;  and  no  act  or  proceeding  of  the 
trustee  or  of  the  creditors  shall  be  invalid  by  reason  of  any 
failure  of  the  creditors  to  elect  all  or  any  members  of  the 
committee  of  inspection  :  (pp.  169,  170,  197,  ante). 

(xn.)  If  a  member  of  the  committee  of  inspection  become  an  insol- 
vent his  office  shall  thereupon  become  vacant :  (pp.  197,  352, 
ante). 

(xni.)  Where  there  is  no  committee  of  inspection,  any  act  or  thing 
or  any  direction  or  consent  by  this  Act  authorized  or 
required  to  be  done  or  given  by  such  committee  may  be 
done  or  given  by  the  court  or  a  judge  on  the  application  of 
the  trustee,     (p.  197,  ante). 

65.  The  assignee  or  trustee  of  an  insolvent  estate  may  by  his  mes-  Attachment  of 
senger  authorized  by  warrant  under  his  hand  seize  and  lay  an  attach-  Ib  8  ^ 
ment  on  the  insolvent  estate  and  make  an  inventory  thereof. 

The  messenger  making  such  attachment  shall  leave  with  the  person 
in  whose  possession  any  such  property  is  attached  a  copy  of  the  warrant 
under  the  seal  of  the  court,  together  with  a  copy  of  the  said  inventory, 
having  subjoined  thereto  a  notice  that  the  property  of  the  insolvent 
has  been  attached  by  the  said  messenger,  and  that  any  person  who 
knowing  the  same  to  have  been  so  attached  shall  dispose  of  remove 
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SECS.  K5-67.  retain  embezzle  conceal  or  receive  the  same  or  any  part  thereof  with 
"  intent  to  defeat  the  said  attachment  is  liable  on  conviction  of  such 
offence  to  be  imprisoned  with  or  without  hard  labour  for  any  period  not 
exceeding  three  years.  The  messenger  may  secure  on  the  premises  by 
sealing  up  any  repository  room  or  closet  any  articles  which  in  the 
discharge  of  his  duty  it  shall  seem  to  him  expedient  so  to  secure  or  may 
leave  some  person  on  the  premises  in  custody  thereof,  (pp.  37,  38, 
164,  165,  ante). 


Seizure  of 
property  of 
insolvent. 

lb.  8.  64. 

32  &  33  Vict, 
c.  71  h.  91). 


Regulation*  as 
to  meetings  of 
creditors. 

lb.  x.  Go. 

See  ib.  s.  10. 

Affected  bv  ss. 
120  to  124  Act 
of  1S97. 


66.  Any  person  acting  under  warrant  of  the  court  may  seize  any 
property  of  the  insolvent  divisible  amongst  his  creditors  under  this  Act 
and  in  the  insolvent's  custody  or  possession  or  in  that  of  any  other 
person,  and  with  a  view  to  sucli  seizure  may  break  open  any  house 
building  or  room  of  the  insolvent  where  the  insolvent  is  supposed  to  be, 
or  any  building  or  receptacle  of  the  insolvent  where  any  of  his  property 
is  supposed  to  be  ;  and  where  the  court  or  judge  is  satisfied  that  there 
is  reason  to  believe  that  property  of  the  insolvent  is  concealed  in  a 
house  or  place  not  belonging  to  him,  the  court  or  judge  may  grant  a 
search  warrant  to  any  constable  or  prescribed  officer  of  the  court,  who 
may  execute  the  same  according  to  the  tenor  thereof,  (pp.  38,  165, 
ante). 

67.  General  meetings  of  creditors  shall  be  held  in  the  prescribed 
manner  and  subject  to  the  prescribed  regulations  as  to  the  quorum, 
adjournment  of  meeting,  and  all  other  matters  relating  to  the  conduct 
of  the  meeting  or  the  proceedings  thereat,  (p.  155,  ante).  Provided 
that— 

(i.)  The  meeting  shall  be  presided  over  by  the  chief  clerk,  or  by 
such  chairman  as  the  meeting  may  elect : 

(n.)  A  person  shall  not  be  entitled  to  yote  as  a  creditor  unless  at 
or  previously  to  the  meeting  he  has  in  the  prescribed  manner 
proved  a  debt  provable  under  the  insolvency  to  be  due  to 
him  :     (p.  160,  ante). 

(in.)  A  creditor  shall  not  vote  at  the  said  meeting  in  respect  of 
any  unliquidated  or  contingent  debt,  or  any  debt  the  value 
of  which  is  not  ascertained  :     (p.  161,  ante). 

(iv.)  A  secured  creditor  shall,  for  the  purpose  of  voting,  be  deemed 
to  be  a  creditor  only  in  respect  of  the  balance  (if  any)  due 
to  him  after  deducting  the  value  of  his  security  ;  and  the 
amount  of  such  balance  shall,  until  the  security  be  realized, 
be  determined  in  the  prescribed  manner.    He  may  however 
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at  or  previously  to  the  meeting  of  creditors  give   up  the  SECS.  67-68. 
security  to  the  trustee,  and  thereupon  he  shall  rank  as  a  ]umiienw 
creditor  in  respect  of  the  whole  sura  due  to  him  :    (pp.  161, 
308,  ante). 

(v.)  A  "  secured  creditor  "  shall  in  this  Act  mean  any  creditor 
holding  any  mortgage  charge  or  lien  on  the  insolvent  estate 
or  any  part  thereof  as  security  for  a  debt  due  to  him  :  (pp. 
161,  291,  307,  308,  ante). 

(vi.)  Votes  may  be  given  either  personally  or  by  proxy  :  (p.  158, 
ante). 

(vn.)  An  ordinary  resolution  shall  be  decided  by  a  majority  in 
value  of  the  creditors  present  personally  or  by  proxy  at  the 
meeting  and  voting  on  such  resolution  :     (p.  163,  ante). 

(vnr.)  A  resolution  of  creditors  under  this  Act  shall  unless  other- 
wise provided  mean  an  ordinary  resolution  :     (p.  163,  ante). 

(ix.)  A  special  resolution  shall  be  decided  by  a  majority  in  number 
and  three-fourths  in  value  of  the  creditors  present  person- 
ally or  by  proxy  at  the  meeting  and  voting  on  such  resolu- 
tion :     (p.  163,  ante). 

(x.)  The  assignee  or  trustee  may  at  any  time  call  a  general  meeting  See  32  &  33  Vict, 
of  the  creditors  and  shall  call  such  meeting  when  required 
by  one-fourth  in  value  of  the  creditors  who  have  proved 
their  debts.  The  minutes  of  general  meetings  of  creditors 
upon  proof  of  the  signature  of  the  person  presiding  at  such 
meeting  shall  be  primd  facie  evidence  in  all  courts  of  justice 
of  what  passed  at  such  meeting,     (pp.  32,  155,  ante). 

68.  The  assignee  until  the  confirmation  of  a  trustee  shall  as  nearly  as  J>uties  of 

assignee. 

may  be  preserve  the  estate  in  the  same  condition  as  it  is  at  the  date  of  um  s.  w. 
the  order  or   order  nisi  for   sequestration.     Provided    that  with    the 
sanction  of  a  judge  or  the  creditors  at  a  meeting  the   assignee   may 
realize  or  take  proceedings  to  recover  any  portion  of  the  insolvent 
estate. 

If  no  trustee  be  confirmed  the  duties  powers  rights  and  liabilities  of  General  duties 

of  assignee. 

the  assignee  of  an  insolvent  estate  shall  be  the  same  (except  as  by  this 
Act  otherwise  expressly  provided)  as  those  of  a  trustee  confirmed  by 
the  court,  and  whenever  in  this  Act  any  powers  rights  duties  or 
liabilities  are  conferred  or  imposed  upon  a  trustee  such  powers  rights 
duties  and  liabilities  shall  be  deemed  to  be  conferred  and  imposed  upon 
an  assignee  if  no  trustee  be  confirmed,     (pp.  164,  166,  ante). 
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SECS.  69-70.  69.  The  trustee  shall  after  the  order  confirming  his  election  or 
Jnxoivenq/  appointment  has  been  made  collect  get  in  sell  and  dispose  of  the  whole 
g^jfe  1871  of  the  insolvent  estate  in  such  manner  and  at  such  times  as  he  may 
(General  duties  think  proper  subject  nevertheless  to  the  provisions  of  this  Act  and  the 
see  32  &  33  Vict  directions  of  the  creditors  at  a  general  meeting  or  of  the  committee  of 
c.  71  s.  ao.  inspection ;  but  the  directions  of  the  creditors  at  a  general  meeting 

shall  override  those  of  the  committee  of  inspection,     (pp.  157, 177,  179, 

197,  ante). 

in^ven^pro-        ^  ^ne  ProPei,ty  °*  tne  insolvent  divisible  amongst  his  creditors 
amongst*      e     sh&L\  not  comprise  the  following  particulars  : — 

creditors. 

lb.  s.  68.  (i.)  Property  held  by  the  insolvent  on  trust  for  any  other  person : 

8ee  ib- 8-  Uu  (p.  250,  ante). 

(n.)  The  tools  (if  any)  of  his  trade,  and  the  necessary  wearing 
apparel  and  bedding  of  himself,  his  wife  and  children,  to 
a  value,  inclusive  of  tools  and  apparel  and  bedding,  not 
exceeding  twenty  pounds  in  the  whole  ;  but  the  creditors 
may  by  resolution  at  a  general  meeting  direct  that  the 
whole  or  such  part  as  they  may  think  fit  of  the  tools  of 
trade  furniture  and  wearing  apparel  of  the  insolvent  his 
wife  and  children  be  granted  to  the  insolvent,  (pp.  250, 
346,  ante). 

But  it  shall  comprise  the  following  particulars  : — (p.  263,  ante). 

(in.)  All  such  property  as  may  belong  to  or  be  vested  in  the 
insolvent  at  the  date  of  the  order  of  sequestration  or  may 
be  acquired  by  or  devolve  on  him  before  he  obtains  his 
certificate,     (p.  213,  ante). 

(iv.)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  property  as 
might  have  been  exercised  by  the  insolvent  for  his  own 
benefit,     (p.  240,  ante). 

(v.)  All  goods  and  chattels  being  at  the  date  of  the  sequestration 
in  the  possession  order  or  disposition  of  the  insolvent  by  the 
consent  and  permission  of  the  true  owner  of  which  goods 
and  chattels  the  insolvent  is  reputed  owner,  or  of  which  he 
has  taken  upon  himself  the  sale  or  disposition  as  owner; 
provided  that  things  in  action,  other  than  debts  due  to  him 
in  the  course  of  his  trade  or  business,  shall  not  be  deemed 
goods  or  chattels  within  the  meaning  of  this  sub-section, 
(pp.  217,  241  to  249,  ante). 
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71.  Every  conveyance  assignment  gift  delivery  or  transfer  of  any  SECS.  71-73. 
property  which  would  under  this  Act  l>e  deemed  to  be  an  act  of  insol-  jll90ivejlcf/ 
vency  shall  be  and  is  hereby  declared  to  be  absolutely  void  against  the  f  '^utel8a 
assignee  or  trustee  appointed  or  elected  under  this  Act  but  in  the  case  ah  convoy xncea 

°  cr  &c.  which  are 

of  a  conveyance  or  assignment  of  all  the  debtor's  property  for  the  benefit  J^cyVowT1 
of  all  his  creditors  ail  dealings  with  such  property  and  all  acts  and  things  a*tt,nsfc  trU8fcee- 

Assignments  for 

bond  fide  made  or  done  by  the  trustee  of  sucli  conveyance  or  assignment  benefit  of  credi- 

"  tore  protected. 

shall  l>e  valid  and  not  affected  by  the  sequestration  unless  the  trustee  had 
before  or  at  the  time  of  any  such  dealings  acts  or  things  notice  that  pro- 
ceedings had  been  or  were  about  to  be  taken  to  sequestrate  the  estate 
of  the  debtor,     (pp.  110,  217,  220,  ante). 

72.  Anv  settlement  of  property  not  being  a  settlement  made  before  Avoidance 

r      r        •  °  of  voluntary 

and  in  consideration  of  marriage  or  bond  fide  in  pursuance  of  an  ante-  ^tUements. 
nuptial  contract,  or  made  in  favour  of  a  purchaser  or  incumbrancer  in  Sw  32  &  ^  vi(.t 
ijood  faith  and  for  valuable  consideration  or  a  settlement  made  on  or  for  c"  ' 1 8* yi* 

°  m  Affected  by 

the  wife  or  children  of  the  settlor  of  property  which  has  accrued  to  the  Part  viii.  Act 
settlor  after  marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes 
insolvent  within  two  years  after  the  date  of  such  settlement,  be  void  as 
against  the  assignee  or  trustee  of  the  insolvent  estate  under  this  Act, 
and  shall,  if  the  settlor  becomes  insolvent  at  any  subsequent  time  within 
five  years  after  the  date  of  such  settlement,  unless  the  parties  claiming 
under  such  settlement  can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  such  settlement,  be  void  against  such  assignee 
or  trustee.  Any  covenant  or  contract  made  in  consideration  of  mar- 
riage, for  the  future  settlement  upon  or  for  his  wife  or  children  of  any 
money  or  property  wherein  he  had  not  at  the  date  of  his  marriage  any 
estate  or  interest,  whether  vested  or  contingent  in  possession  or 
remainder  and  not  being  money  or  property  of  or  in  right  of  his  wife, 
shall  upon  his  becoming  insolvent  before  such  property  or  money  has 
been  actually  transferred  or  paid  pursuant  to  such  contract  or  covenant, 
be  void  against  his  assignee  or  trustee  appointed  under  this  Act. 
"  Settlement "  shall  for  the  purposes  of  this  section  include  any  con- 
veyance or  transfer  of  property,     (pp.  5,  217,  220  to  230,  ante). 

73.  Every   conveyance   or   transfer  of  property  or  charge  thereon  Avoidance  of 

j  j.j  ii.      ..  jj  •     t    ■   i  fraudulent 

made,  every  payment  made,  every  obligation  incurred,  and  ever  judicial  preference*. 
proceeding  taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  lb-  *• 71- 

See  ib  m.  \)'l. 

they  become  due  from  his  own  moneys  in  favour  of  any  creditor  or  any  Amended  bv 
person  in  trust  for  any  creditor,  with  a.  view  of  giving  such  creditor  a  i's9T°  Al '  ° 
preference  over  the  other  creditors  shall,  if  the  person  making  taking 
paying  or  suffering  the  same  become   insolvent   within  three  months 
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SECS.  73-76.  after  the  date  of  making  taking  paying  or  suffering  the  same,  be  deemed 
a  fraudulent  preference  and  fraudulent  and  void  as  against  the  assignee 
or  trustee  of  the  insolvent  appointed  or  elected  under  this  Act ;  but 
this  section  shall  not  affect  the  rights  of  a  purchaser  payee  or  incum- 
brancer in  good  faith  and  for  valuable  consideration,  (pp.  110,  217, 
•232  to  239,  ante). 


Protection  of 
certain 
transactions 
with  insolvent. 

lb.  *.  72. 

See  32  &  33  Vict, 
c  71  s.  IH. 


Alienation  &e. 
after 

sequestration 
void. 

Jl>.  s.  73. 


Effect  of  the 
order  of 
sequestration 
upon 
judgments. 

lb.  h.  74. 

See  ib.  s.  87. 


74.  Nothing  in  this  Act  contained  shall  render  invalid — (p.  239,  ante). 

(i.)  Any  payment  made  in  good  faith  and  for  value  received  to  any 
insolvent  before  the  date  of  the  order  of  sequestration  : 

(n.)  Any  payment  or  delivery  of  money  or  goods  belonging  to  an 
insolvent,  made  in  good  faith  to  such  insolvent  by  a  deposi- 
tory of  such  money  or  goods  before  the  date  of  the  order  of 
sequestration  : 

(ill.)  Any  contract  or  dealing  with  any  insolvent,  made  in  good 
faith  and  for  valuable  consideration,  before  the  date  of  the 
order  of  sequestration,     (p.  240,  ante). 

75.  All  warrants  of  attorney  and  cognovits  actionem  alienations 
transfers  gifts  surrenders  deliveries  bills  of  sale  mortgages  or  pledges  of 
any  property  made  by  an  insolvent  after  sequestration  and  before  he 
shall  have  obtained  his  certificate  shall  be  and  are  hereby  declared  to 
be  fraudulent  and  absolutely  void.     (p.  217,  ante). 

76.  No  sale  shall  take  place  by  a  sheriff  or  any  county  court  bailiff 
of  any  property  under  any  judgment  or  process  for  the  sum  of  Fifty 
pounds  or  upwards  until  after  eight  days  from  the  seizure  or  attach- 
ment thereof  and  if  such  property  be  sold  the  sheriff  or  bailiff  shall 
retain  the  proceeds  for  four  days  after  the  sale  and  if  a  sequestration  of 
the  debtor's  estate  be  made  within  such  time  the  sheriff  or  bailiff  shall 
hand  over  such  proceeds  to  the  assignee  or  trustee  to  be  dealt  with  by 
him  as  part  of  the  insolvent  estate  but  if  no  such  sequestration  takes 
place  such  sheriff  or  bailiff  shall  pay  the  proceeds  to  the  judgment  creditor, 
and  further  execution  of  any  judgment  or  process  against  the  person  or 
property  of  an  insolvent  shall  after  an  order  of  sequestration  of  such 
estate  has  been  made  be  stayed  ;  and  the  person  having  right  to  such 
judgment  may  prove  his  debt  against  the  insolvent  estate  ;  and  where 
any  property  has  been  seized  or  attached  by  legal  process  and  has  not 
been  sold,  such  property  shall  be  placed  under  sequestration  in  the  same 
manner  as  any  other  part  of  the  insolvent  estate,  (pp.  79,  120,  269, 
270,  307,  346,  ante). 


\ 
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• 

77.  .No  action  shall   be  brought  against   an   insolvent  for  a   debt   SECS.  77-80. 

provable  in  insolvency  and  all  proceedings  in  any  action  then  pending  J^i^y 
shall  upon  an  order  of  sequestration  being  made  be  stayed  ;   and  the  8.  ?5W  e 
plaintiff  in  such  action  may  prove  his  debt  together  with  the  taxed  Effect  of 

r  J    r  °  sequestration 

costs  of  it  then  incurred  against  the  insolvent  estate  ;  but  any  creditor  |^££tction8 
who  shall  be  prevented  by  the  sequestration  of  the  debtor's  estate  from  lusolvent- 
proceeding  to  sell  under  an  execution  levied  before  the  order  of  t ion  creditor." 
sequestration  was  made  shall  be  entitled  to  be  paid  his  taxed  costs  in- 
curred in  the  action  suit  or  other  proceeding  under  which  such  execution 
issued  out  of  the  proceeds  of  the  insolvent  estate,  but  no  such  payment 
shall  exceed  Fifty  pounds ;  and  all  actions  pending  against  any  insol- 
vent for  damages  alleged  to  have  been  sustained  from  any  injury  or 
wrong  or  breach  of  any  contract  committed  by  him  (such  damages 
being  uncertain)  or  for  recovery  of  any  claim  unliquidated  as  to  its 
amount  and  all  proceedings  therein  shall  upon  any  order  being  made 
for  the  sequestration  of  his  estate  be  stayed  ;  and  the  plaintiff  in  such 
action  after  summoning  the  assignee  or  trustee  to  take  up  and  defend 
the  said  action  may  proceed  to  obtain  the  judgment  of  the  court  there- 
on ;  and  the  said  judgment  when  recovered  together  with  the  taxed 
costs  of  suit  shall  be  a  debt  provable  against  the  said  estate,  (pp.  60, 
78,  267,  269,  289,  304,  307,  399,  ante). 

78.  An  insolvent  who  shall  be  in  custody  of  the  sheriff  or  of  any  Kffect  of  order 

of  sequestration 

gaoler  or  officer  either   under  mesne  process  or  in  execution  on  any  on  insolvent  in 

**  L  *   custody  under 

judgment  decree  or  order  for  any  debt  or  demand  provable  in  insolvency  le&d  process. 
shall  be  entitled  to  be  on  the  order  of  a  judge  and  shall  be  forthwith 
discharged  out  of  custody  in  respect  thereof,  either  absolutely  or  on 
such  condition  as  such  judge  shall  think  fit  to  impose,     (p.  347,  ante). 

• 

79.  All  actions  commenced  by  an  insolvent  before  sequestration  for  order1  o/  the 

any  debt  or  demand,  and  all  proceedings  therein,  shall  upon  the  order  J^fJSon11 
of  sequestration  being  made  be  stayed  until  the  assignee  or  trustee  shall  insolvent.6     y 


make  election  to  prosecute  or  discontinue  the  same  ;  and  he  shall  make  Ib- 
such  election  within  six  weeks  after  notice  shall  be  served  upon  him  by  c«.  ro  s.  ua. 
any  defendant  in  any  such  action  or  otherwise  shall  be  deemed  to  have 
abandoned  the  same.  Provided  however  that  an  insolvent  may  con- 
tinue in  his  own  name  and  for  his  own  benefit  any  action  commenced 
by  him  before  sequestration  for  any  personal  injury  or  wrong  done  to 
himself  or  to  any  of  his  family,     (pp.  252,  265,  266,  ante). 


80.  The  trustee  may  upon  entering  on  the  record  a  suggestion  of  the  Actions  by  or 

against  ti 
lb.  #.  73. 


...,i  ji.««v«  .i  .  against  trustees. 

sequestration  take  up  and  continue  in  his  own  name  the  process  in  any 


suit  or  action  to  which  the  insolvent  may  be  a  party  or  discafllife&e  the 
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8ECS.  80-83.  same  as  he  shall  see  fit,  and  also  on  entering  a  like  suggestion  defend 
any  suit  or  action  pending  against  the  insolvent  relating  to  or  affecting 
the  insolvent  estate,     (p.  181,  ante). 

Whenever  an  assignee  or  trustee  shall  resign  be  removed  or  die  or 
a  new  assignee  or  trustee  shall  be  appointed  or  elected  and  confirmed 
no  suit  or  action  relative  to  the  insolvent  estate  shall  be  thereby  abated  ; 
but  the  court  in  which  any  such  suit  or  action  is  depending  or  any 
judge  thereof  may,  upon  the  suggestion  of  such  resignation  death  or 
removal,  and  that  a  new  assignee  or  trustee  has  been  appointed  or 
elected  and  confirmed,  allow  the  name  of  the  new  assignee  or  trustee  to 
be  substituted  in  the  place  of  the  former  ;  and  the  said  suit  or  action 
shall  proceed  as  if  such  new  assignee  or  trustee  had  originally  com- 
menced  or  defended  the  same.     (pp.  174,  182,  266,  ante). 

The  trustee  may  take  advice  on  any  legal  question  affecting  the  insol- 
vent estate  or  the  administration  thereof,  and  may  employ  an  attorney 
or  solicitor  to  commence  conduct  or  defend  actions  and  suits  or  anv 
other  proceedings  for  or  against  the  insolvent  estate,  and  may  charge 
against  such  estate  all  fees  allowed  upon  taxation  by  the  proper  officer, 
(pp.  66,  181,  ante). 

81.  Where  any  portion  of  the  property  of  the  insolvent  consists  of 
stock  shares  in  ships  shares  or  any  other  property  transferable  in  the  books 
of  any  company  office  or  person,  the  right  to  transfer  such  property 
shall  be  absolutely  vested  in  the  trustee  to  the  same  extent  as  the 
insolvent  might  have  exercised  the  same  if  he  had  not  become  insolvent, 
(pp.  184,  209,  ante). 

82.  The  trustee  shall  keep  in  the  prescribed  manner  proper  books,  in 
which  he  shall  from  time  to  time  make  or  cause  to  be  made  entries  or 
minutes  of  proceedings  at  meetings  and  of  such  other  matters  as  the 
rules  shall  direct ;  and  any  creditor  of  the  insolvent  may,  subject  to  the 
control  of  the  court,  personally  or  by  his  agent  inspect  such  books. 
(p.  332,  ante). 

Assignee  or  83.  An  assignee  or  trustee  may  apply  to  the  court  or  a  judge  upon 

apply  for  advice  a  statement  in  writing  verified  by  affidavit  for  the  opinion  advice  or 

or  a  judge.         direction  of  the  court  or  a  judge  on  any  question  respecting  the  manage- 

*■  si.  ment  of  the  insolvent  estate,  and   notice  of  such  application  shall  t>e 

See  ib.  s.  2C.  _  . 

served  upon  or  the  hearing  thereof  be  attended  by  all  persons  interested 
or  such  of  them  as  the  court  or  judge  shall  think  expedient;  and  the 
assignee  or  trustee  acting  upon  the  opinion  advice  or  direction  of  the 
court,  or  judge  shall  be  deemed  to  have  discharged  his  duty  in  the  subject 
matter  of  the  application.     Provided  that  such  assignee  or  trustee  shall 


Possession  of 
property  b.\ 
trustee. 

Ib.  k  7i>. 

32&3»  Vict. 


Trustee  to  keep 
books. 

lb.  #.  80. 
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not  have  been  guilty  of  any  fraud  or  wilful  concealment  or  mis  rep  re-  SECS.  83-85. 
sentation  in  obtaining  such  opinion  advice  or  direction  ;  and  the  costs  /nwrftJe 
of  such  application  shall  be  in  the  discretion  of  the  court  or  judge, 
(p.  178,  ante). 


ncy 
Statute  1871. 


84.  When  any  part  of  the  insolvent  estate  consists  of  land  of  any  P" 


t.  Disclaimer  as 
'  to  onerous 

tenure  burdened  with  onerous  covenants,   of  unmarketable  shares  in  Pr°Perty- 

lb.  8.  82. 

companies,  of  unprofitable  contracts,  or  of  any  other  property  that  is  32  &  33  vict. 
unsaleable  or  not  readily  saleable  by  reason  of  its  binding  the  possessor  °' 
thereof  to  the  performance  of  any  onerous  act  or  to  the  payment  of  any 
sum  of  money,  the  trustee,  notwithstanding  he  has  endeavoured  to  sell 
or  has  taken  possession  of  such  property  or  exercised  any  act  of  owner- 
ship in  relation  thereto,  may  by  writing  under  his  hand  disclaim  such 
property,  and  upon  the  execution  of  such  disclaimer  the  property  dis- 
claimed shall  if  the  same  is  a  contract  be  deemed  to  be  determined 
from  the  date  of  the  order  of  sequestration,  and  if  the  same  is  a  lease 
be  deemed  to  have  been  surrendered  on  the  same  date,  and  if  the  same 
be  shares  in  any  company  be  deemed  to  be  forfeited  from  that  date,  and 
if  any  other  species  of  property  it  shall  revert  to  the  person  entitled  on 
the  determination  of  the  estate  or  interest  of  the  insolvent ;  but  if  there 
shall  be  no  person  in  existence  so  entitled,  then  in  no  case  shall  any 
estate  or  interest  therein  remain  in  the  insolvent,     (p.  210,  ante). 

Any  person  interested  in  any  disclaimed  property  may  apply  to  the 
court,  and  the  court  may  upon  such  application  order  possession  of  the 
disclaimed  property  to  be  delivered  up  to  him,  or  make  such  other  order 
as  to  the  possession  thereof  as  may  be  just.     (p.  210,  ante). 

Any  person  injured  by  the  operation  of  this  section  shall  be  deemed 
a  creditor  of  the  insolvent  to  the  extent  of  such  injury,  and  may 
accordingly  prove  the  same  as  a  debt  under  the  insolvency,  (pp.  210, 
306,  ante). 

The  trustee  shall  not  be  entitled  to  disclaim  any  property  in  pur- Ib-  *• 24- 
suance  of  this  Act  in  cases  where  an  application  in  writing  has  been 
made  to  him  by  any  person  interested  in  such  property,  requiring  such 
trustee  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee  has 
for  a  period  of  not  less  than  twenty-eight  days  after  the  receipt  of  such 
application  or  such  further  time  as  may  be  allowed  by  the  court  declined 
or  neglected  to  give  notice  whether  he  disclaims  the  same  or  not. 
(p.  211,  ante). 

80.  Subject  to  the  provisions  of  this  Act,  the  trustee  shall  have  Power  of  trustee 

to  deal  with 

power  to  do  the  following  things  :—  (p.  180,  ante).  property. 
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SECS.  80-83.  same  as  he  shall  see  fit,  and  also  on  entering  a  like  suggestion  defend 
any  suit  or  action  pending  against  the  insolvent  relating  to  or  aftecting 
the  insolvent  estate,     (p.  181,  mile). 

Whenever  an  assignee  or  trustee  shall  resign  be  removed  or  die  or 
a  new  assignee  .or  trustee  shall  be  appointed  or  elected  and  confirmed 
no  suit  or  action  relative  to  the  insolvent  estate  shall  be  thereby  abated ; 
but  the  court  in  which  any  such  suit  or  action  is  depending  or  any 
judge  thereof  may,  upon  the  suggestion  of  such  resignation  death  or 
removal,  and  that  a  new  assignee  or  trustee  has  been  appointed  or 
elected  and  confirmed,  allow  the  name  of  the  new  assignee  or  trustee  to 
be  substituted  in  the  place  of  the  former  ;  and  the  said  suit  or  action 
shall  proceed  as  if  such  new  assignee  or  trustee  had  originally  com- 
menced or  defended  the  same.     (pp.  174,  182,  266,  ante). 

The  trustee  may  take  advice  on  any  legal  question  affecting  the  insol- 
vent estate  or  the  administration  thereof,  and  may  employ  an  attorney 
or  solicitor  to  commence  conduct  or  defend  actions  and  suits  or  any 
other  proceedings  for  or  against  the  insolvent  estate,  and  may  charge 
against  such  estate  all  fees  allowed  upon  taxation  by  the  proper  officer, 
(pp.  66,  181,  ante). 

81.  Where  any  portion  of  the  property  of  the  insolvent  consists  of 
stock  shares  in  ships  shares  or  any  other  property  transferable  in  the  books 
of  any  company  office  or  person,  the  right  to  transfer  such  property 
shall  be  absolutely  vested  in  the  trustee  to  the  same  extent  as  the 
insolvent  might  have  exercised  the  same  if  he  had  not  become  insolvent 
(pp.  184,  209,  ante). 

82.  The  trustee  shall  keep  in  the  prescribed  manner  proper  books,  in 
which  he  shall  from  time  to  time  make  or  cause  to  be  made  entries  or 
minutes  of  proceedings  at  meetings  and  of  such  other  matters  as  the 
rules  shall  direct ;  and  any  creditor  of  the  insolvent  may,  subject  to  the 
control  of  the  court,  personally  or  by  his  agent  inspect  such  books, 
(p.  332,  ante). 

Assignee  or  83.  An  assignee  or  trustee  may  apply  to  the  court  or  a  judge  upon 

apply  for  advice  a  statement  in  writing  verified  by  affidavit  for  the  opinion  advice  or 

&c  to  the  court     . .  .  _    .  .     .  .  , 

or  a  judge.         direction  or  the  court  or  a  judge  on  any  question  respecting  the  manage- 
lb.  s.  si.  ment  of  the  insolvent  estate,  and   notice  of  such  application  shall  lie 

See  ib.  8.  2C.  ' 

served  upon  or  the  hearing  thereof  be  attended  by  all  persons  interested 
or  such  of  them  as  the  court  or  judge  shall  think  expedient ;  and  the 
assignee  or  trustee  acting  upon  the  opinion  advice  or  direction  of  the 
court,  or  judge  shall  be  deemed  to  have  discharged  his  duty  in  the  subject 
matter  of  the  application.     Provided  that  such  assignee  or  trustee  shall 


Possession  of 
property  by 
trustee. 

lb.  *.  7». 

32  &  33  Vict, 
c.  71  s.  22. 


Trustee  to  keep 
books. 

lb.  tf.  80. 
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not  have  been  guilty  of  any  fraud  or  wilful  concealment  or  misrepre-  SECS.  83-85. 
sentation  in  obtaining  such  opinion  advice  or  direction  ;  and  the  costs  ing^veney 
of  such  application  shall  be  in  the  discretion  of  the  court  or  judge.  8tatuiels:n- 
(p.  178,  ante). 

84.  When  any  part  of  the  insolvent  estate  consists  of  land  of  any  S^erou'0* 

tenure  burdened   with  onerous  covenants,   of  unmarketable  shares  in  P^^^y. 

lb.  s.  82. 
companies,  of  unprofitable  contracts,  or  of  any  other  property  that  is  32  &  83  Vict. 

unsaleable  or  not  readily  saleable  by  reason  of  its  binding  the  possessor  * 
thereof  to  the  performance  of  any  onerous  act  or  to  the  payment  of  any 
sum  of  money,  the  trustee,  notwithstanding  he  has  endeavoured  to  sell 
or  has  taken  possession  of  such  property  or  exercised  any  act  of  owner- 
ship in  relation  thereto,  may  by  writing  under  his  hand  disclaim  such 
property,  and  upon  the  execution  of  such  disclaimer  the  property  dis- 
claimed shall  if  the  same  is  a  contract  be  deemed  to  be  determined 
from  the  date  of  the  order  of  sequestration,  and  if  the  same  is  a  lease 
be  deemed  to  have  been  surrendered  on  the  same  date,  and  if  the  same 
be  shares  in  any  company  be  deemed  to  be  forfeited  from  that  date,  and 
if  any  other  species  of  property  it  shall  revert  to  the  person  entitled  on 
the  determination  of  the  estate  or  interest  of  the  insolvent ;  but  if  there 
shall  be  no  person  in  existence  so  entitled,  then  in  no  case  shall  any 
estate  or  interest  therein  remain  in  the  insolvent,     (p.  210,  ante). 

Any  person  interested  in  any  disclaimed  property  may  apply  to  the 
court,  and  the  court  may  upon  such  application  order  possession  of  the 
disclaimed  property  to  be  delivered  up  to  him,  or  make  such  other  order 
as  to  the  possession  thereof  as  may  be  just.     (p.  210,  ante). 

Any  person  injured  by  the  operation  of  this  section  shall  be  deemed 
a  creditor  of  the  insolvent  to  the  extent  of  such  injury,  and  may 
accordingly  prove  the  same  as  a  debt  under  the  insolvency,  (pp.  210, 
306,  ante). 

The  trustee  shall  not  be  entitled  to  disclaim  any  property  in  pur- Ib-  *• 24- 
suance  of  this  Act  in  cases  where  an  application  in  writing  has  been 
made  to  him  by  any  person  interested  in  such  property,  requiring  such 
trustee  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee  has 
for  a  period  of  not  less  than  twenty -eight  days  after  the  receipt  of  such 
application  or  such  further  time  as  may  be  allowed  by  the  court  declined 
or  neglected  to  give  notice  whether  he  disclaims  the  same  or  not. 
(p.  211,  ante). 

88.  Subject  to  the  provisions  of  this  Act,  the  trustee  shall  have  Power  of  trustee 
power  to  do  the  following  things  :—  (p.  180,  ante).  property. 
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SECS.  85,  86.  (i.)  To  receive  and  decide  upon  proof  of  debts  in  the  prescribed 

insolvency  manner,  and  for  such  purpose  to  administer  oaths  :  (pp.  35, 

fS*  ^  180,  276,  ante). 

32  &  S3  Vict. 

c.  718.26.  (ii.)  To  carry  on  the  business  of  the  insolvent  so  far  as  may  be 

necessary  for  the  beneficial  winding  up  of  the  same :  (p.  180, 
ante). 

(ill.)  To  bring  or  defend  any  action  suit  or  other  legal  proceeding 
relating  to  the  property  of  the  insolvent :   (p.  181,  ante). 

(iv.)  To  deal  with  any  property  to  which  the  insolvent  is  bene- 
ficially entitled  as  tenant  in  tail  in  the  same  manner  as  the 
insolvent  might  have  dealt  with  the  same  ;  and  Part  VIII. 
of  the  Real  Property  Act  1890  shall  extend  and  apply  to 
proceedings  in  insolvency  under  this  Act  as  if  the  said  Part 
were  here  re-enacted  and  made  applicable  in  terms  to  such 
proceedings :  (pp.  183,  209,  ante). 

(v.)  To  exercise  any  powers  the  capacity  to  exercise  which  is  vested 
in  him  under  this  Act,  and  to  execute  all  powers  of  attorney 
deeds  and  other  instruments  expedient  or  necessary  for  the 
purpose  of  carrying  into  effect  the  provisions  of  this  Act : 
(pp.  183,  240,  ante). 

(vi.)  To  sell  all  the  property  of  the  insolvent  (including  the  good- 
will of  the  business,  if  any,  and  the  book  debts  due  or 
growing  due  to  the  insolvent)  by  public  auction  or  private 
contract,  with  power  if  he  thinks  fit  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell  the  same  in 
parcels  :    (p.  183,  ante). 

» 

(vn.)  To  give  receipts  for  any  money  received  by  him,  which 
receipt  shall  effectually  discharge  the  person  paying  such 
moneys  from  all  responsibility  in  respect  of  the  application 
thereof  :  (p.  184,  ante). 

(vin.)  To  prove  rank  claim  and  draw  a  dividend  in  the  matter  of 
the  insolvency  or  sequestration  of  any  debtor  of  the  insol- 
vent,    (pp.  184,  283,  ante). 

power  to  allow  gg.  The  trustee  may  appoint  the  insolvent  himself  to  superintend 
"ro1  ert  •  *ne  management  of  the  property  or  of  any  part  thereof,  or  to  carry  on 

lb. ».  84.  the  trade  or  business  of  the  insolvent  (if  any)  for  the  benefit  of  the 

ib.  s.  26.  creditors,  and  in  any  other  respect  to  aid  in  administering  the  property 

in  such  manner  and  on  such  terms  as  the  creditors  direct,  (pp.  180,  346, 

ante). 
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87.  The  trustee  may  with  the  sanction  of  a  special  resolution  of  a  SECS.  87-89. 
general  meeting  of  creditors  or  of  the  committee  of  inspection  do  all  or  J^^^ 
any  of  the  following  things : — (pp.  185,  197,  ante).  <,.  86. 

Power  of  trustee 

(i.)  Mortgage  or  pledge  any  part  of  the  property  of  the  insolvent  ^compromise 
for  the  purpose  of  raising  money  for  the  payment  of  his  32  &  33  vfct. 
debts  :  (p.  185,  ante). 

(n.)  Refer  any  dispute  to  arbitration,  compromise  all  debts  claims 
and  liabilities  whether  present  or  future  certain  or  contin- 
gent liquidated  or  unliquidated  subsisting  or  supposed  to 
subsist  between  the  insolvent  and  any  debtor  or  person  who 
may  have  incurred  any  liability  to  the  insolvent  upon  the 
receipt  of  such  sums,  payable  at  such  times  and  generally 
upon  such  terms  as  may  be  agreed  upon  :  (p.  185,  ante). 

(in.)  Make  such  compromise  or  other  arrangement  as  may  be 
thought  expedient  with  creditors  or  persons  claiming  to  be 
creditors  in  respect  of  any  debts  provable  under  the  insol- 
vency :  (p.  185,  ante). 

(iv.)  Make  such  compromise  or  other  arrangement  as  may  be 
thought  expedient  with  respect  to  any  claim  arising  out  of 
or  incidental  to  the  property  of  the  insolvent  made  or 
capable  of  being  made  on  the  trustee  by  any  person  or  by 
the  trustee  on  any  person  :  (p.  185,  ante). 

(v.)  Divide  in  its  existing  form  amongst  the  creditors  according  to 
its  estimated  value  any  property  which  from  its  peculiar 
nature  or  other  special  circumstances  cannot  advantageously 
be  realized  by  sale.     (p.  185,  ante). 

The  sanction  given  for  the  purposes  of  this  section  may  be  a  general 
permission  to  do  all  or  any  of  the  above-mentioned  things  or  a  permis- 
sion to  do  all  or  any  of  them  in  any  specified  case  or  cases. 

88.  Where  the  trustee  is  himself  a  solicitor  he  may  contract  to  be  paid  soHdtor  may  be 
a  certain  sum  by  way  of  percentage  or  otherwise  as  a  remuneration  for  services. 

his  services  as  trustee,  including  all  professional  services,  and  any  such  lhm  *'  *" 

lb.  s.  29. 

contract  shall  notwithstanding  any  law  to  the  contrary  be  lawful.  Resettled 

7t7f«  8.27(2)  Act 

89.  The  trustee  shall  pay  all  sums  from  time  to  time  received  by  him  of  lts97- 
into  such  bank  as  the  majority  of  the  creditors  in  number  and  value  at  moneys  into^ 
any  general  meeting  shall  appoint,  and  failing  such  appointment  into  Jfj  ,'8- 
such  bank  as  the  rules  may  from  time  to  time  appoint ;  and  if  he  at  ib.  s.  so. 
any  time  keep- in  his  hands  any  sum  exceeding  fifty  pounds  for  more  on'*)?.  3  Aet 
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SECS.  89-01.  than  ten  days  he  shall  be  subject  to  the  following  liabilities,  that  is  to 

lnrndvew  Sa*  :~ (P-  335>  anie)' 

Statute  1871. 

(i.)  He  shall  pay  interest  at  the  rate  of  twenty  pounds  per  centum 
per  annum  on  the  excess  of  such  sum  above  fifty  pounds  as 
he  may  retain  in  his  hands : 

rid«88.  53, 54  (n.)  Unless  he  can  prove  to  the  satisfaction  of  the  court  that  his 

and  55  Act  of  \      /  .  r 

1897-  reason  for  retaining  the  money  was  sufficient,  he  shall  on 

the  application  of  any  creditor  be  dismissed  from  his  office 
by  the  court,  and  shall  have  no  claim  for  remuneration,  and 
be  liable  to  any  expenses  to  which  the  creditors  may  be  put 
by  or  in  consequence  of  his  dismissal,  (pp.  24,  173,  335, 
ante). 

in  case  of  a  90.  If  an  insolvent  shall  at  the  date  of  the  order  of  sequestration  be 

member  of  a  firm 

becoming  inaol-  a  member  of  a  firm,  a  judge  may  authorize  the  trustee  upon  hisapplica- 

vent  judgre  may  '       J       °  J  r  rr 

authorize  action  tion  to  commence  or  prosecute  any  action  or  other  proceeding  in  the 

in  name  of  the  r  j  r  © 

mahifn/n^rtner  name  °^  sucn  trustee  and  of  the  remaining  partner  against  any  debtor  of 
ib.  s.  88.  the  partnership,  and  such  judgment  decree  or  order  may  be  obtained 

c.  lwfsf  im.*  ICt  therein  as  if  such  action  suit  or  other  proceeding  had  been  instituted 
'm&t  U  Aet      with  the  consent  of  such  partner  and  if  such  partner  shall  execute  any 
release  of  the  debt  or  demand  for  which  such  action  or  suit  is  instituted 
such  release  shall  be  void  provided  that  every  such  partner  shall  have 

Partner  to  have 

noti-e  and  be  at  notice  given  him  of  such  application  and  be  at  liberty  to  show  cause 

liberty  to  show  °  rr  J 

cause.  against  it  and  if  no  benefit  be  claimed  by  him  by  virtue  of  the  said 

proceedings  shall  be  indemnified  against  the  payment  of  any  costs  in 
respect  of  such  action  suit  or  other  proceeding  in  such  manner  as  a 
judge  may  direct,  and   the  judge  may  upon-  the  application  of  such 

direct  partner  to  Pa|,tner  direct  that  he  may  receive  so  much  of  the  proceeds  of  such 

proceed?  °         action  as  such  court  shall  direct,     (p.  43,  ante). 

Assignee  or  91.  No  assignee  shall  be  personally  responsible  or  liable  for  any  act 

personally  liable  bond  fide  done  by  him  or  by  his  order  or  authority  in  the  execution  of 

for  act  done  in 

execution  of  his  his  duty  as  such  assignee  by  reason  of  the  order  nisi  for  sequestration 
ib.  s.  89.  being  discharged,  and  no  assignee  or  trustee  shall  be  deemed  personally 

answerable  for  or  by  reason  of  his  having  received  any  money  bills 
notes  or  other  negotiable  instruments  in  his  character  of  assignee  or 
trustee  provided  he  shall  have  paid  or  deposited  such  money  bills  notes 
and  other  negotiable  instruments  in  some  bank  to  his  credit  as  assignee 
or  trustee  of  the  insolvent  estate  to  which  they  belong  and  shall  have 
given  notice  of  such  payment  or  deposit  (as  the  case  may  be)  to  the 
person  claiming  such  money  bills  or  other  negotiable  instruments  of  the 
assignee  or  trustee.     And  provided  also  that  the  assignee  or  trustee 
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after  such  payment  or  deposit  shall  not  have  dealt  with  such  money  SECS.  91-94. 

bills  notes  or  other  negotiable  instruments  otherwise  than  in  the  execu-  /,wa/r,MC„ 

tion  of  his  duty  as  assignee  or  trustee,  and  if  an  action  shall  be  brought  *'faiHte 

against  any  assignee  or  trustee  for  any  such  act  done  by  him  or  by  his 

order  or  authority  in  the  execution  of  his  duty  either  solely  or  where 

there  shall  be  two  trustees  by  a  trustee  jointly  with  any  other  trustee 

in  respect  of  such  money  bills  notes  or  other  negotiable  instruments, 

the  court  in  which  the  same  shall  be  brought  or  a  judge  thereof  may 

upon  application  of  the  assignee  or  trustee  and  upon  an  affidavit  of 

facts  set  aside  the  proceedings  in  such  action  so  far  as  the  assignee  or 

trustee  is  concerned  with  such  costs  or  without  costs  as  to  the  court  or 

judge  shall  seem  meet.     (pp.  166,  186,  ante). 

92.  If  an  insolvent  shall  at  the  date  of  the  order  of  sequestration  where  the 
as  trustee  be  seised  possessed  of  or  entitled  to,  either  alone  or  jointly,  trwteethe 

.  ,       J     .  .    m  ,  .   .  Supreme  Court 

any  real  or  personal  estate  or  any  interest  secured  upon  or  arising  out  may  order 

-    i  i     ii  i  t*       .      i  •  .ii  conveyance  or 

o!  the  same,  or  shall  have  standing  in  his  name  as  trustee  either  alone  assignment  to 

another  trustee. 

or  jointly  any  government  stocks  funds  or  securities  or  any  stock  of  any  lb  t  ^ 
public  or  joint  stock  company,  the  Supreme  Court  may  on  the  petition  12  &  13  vie. 
of  the  person  entitled  in  possession  to  the  receipt  of  the  rents  issues 
and  profits  dividends  interest  or  produce  thereof  on  due  notice  given 
to  all  persons  (if  any)  interested  therein  order  the  trustee  and  all 
persons  whose  act  or  consent  thereto  is  necessary  to  convey  assign  or 
transfer  the  said  real  or  personal  estate  stocks  funds  or  securities  or  the 
said  stock  of  any  public  or  joint  stock  company  to  such  person  as  the 
said  Supreme  Court  shall  think  fit  upon  the  same  trusts  as  the  said 
estate  interest  stocks  funds  and  securities  were  subject  to  before  seques. 
tration  or  such  of  them  as  shall  be  then  subsisting  and  capable  of  taking 
effect  and  also  to  receive  and  pay  over  the  rents  issues  and  profits 
dividends  interest  and  produce  thereof  as  the  said  Supreme  Court  shall 
direct,     (p.  353,  ante). 

93.  If  an  insolvent  shall  have  conveyed  or  assigned  any  real  or  Mortgage  may 

be  redeemed  by 

personal  estate  or  deposited  any  deeds  such  conveyance  or  assignment  assignee. 
assurance  or  deposit  being  upon  condition  or  power  of  redemption  at  a 
future  day  by  payment  of  money  or  otherwise  the  trustee  may  before 
the  time  of  the  performance  of  such  condition  make  tender  or  payment 
of  money  or  other  performance  according  to  such  condition,  and  after 
such  tender  payment  or  performance  such  real  or  personal  estate  may 
be  sold  and  disposed  of  for  the  benefit  of  the  creditors,  (pp.  201,  208, 
ante). 

Mortgagee  may 

9i.  Any  mortgagee  with  the  leave  of  the  court  first  obtained  may  subject  to  orders 
bid  at  any  sale  of  the  mortgaged  property,     (p.  208,  ante).  jk  gm  9* 
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SECS.  95-100.  95.  Where  under  a  settlement  or  will  an  insolvent  shall  be  entitled 
insolvency  *°  a  ^e  estate  in  remainder  expectant  upon  the  death  or  deaths  of  any 
#.  9& te  1  l  previous  tenant  or  tenants  for  life  with  any  remainder  over  to  the  in- 
Life  estate  in      solvent's  issue  or  to  the  heirs  of  his  body  or  any  of  them  as  purchasers 

remainder  not  to  j  j  r 

by  oider^ne  tne  ^e  ^^^  °*  sucn  insolvent  shall  not  be  sold  before  it  falls  into 
C01irfc*  possession  without  an  express  order  of  the  court,     (pp.  184,  209,  ante). 

Court  may  order      96.  The  trustee  may  by  summons  call  upon  any  person  alleged  to  be 

Sayment  of  debts 
ue  to  the  insol-  indebted  to  the  insolvent  estate  to  pay  the  amount  of  such  indebtedness 

vent's  estate. 

lb  s.  »4.  and  the  court  may  order  that  such  person  shall  forthwith  or  at  such 

time  and  in  such  manner  by  instalments  or  otherwise  as  to  the  court 
may  seem  expedient  pay  the  amount  if  the  same  does  not  exceed  Two 
hundred  and  fifty  pounds  to  the  trustee,     (pp.  6,  13,  ante). 

Limitation  of  97.  Every  action  brought  against  any  person  for  anything  done  in 

lb  g  95  pursuance  of  this  Act  shall  be  commenced  within  six  months  next  after 

the  cause  of  action  has  arisen,  and  if  it  shall  appear  that  such  action 

was  commenced  after  the  time  limited  as  aforesaid  for  bringing  tie 

same  the  jury  shall  find  for  the  defendant,     (p.  28,  ante). 

insolvent's  98.  No  person  shall  be  entitled  as  against  the  trustee  to  withhold 

books  not 

subject  to  lien,  possession  of  the  books  of  account  or  any  papers  or  documents  relating 
to  the  accounts  of  the  insolvent  or  to  claim  any  lien  thereon,  (p.  218, 
ante). 

Portion  of  pay         99.  The  court  may  in  its  discretion  order  such  portion  of  the  pay 

half*Dav  salarv 

or  pension  of      half-pay  salary  emolument  or  pension  of  an  insolvent  to  be  paid  to  the 

insolvent  to  be  , 

applicable  for      trustee  to  be  applied  in  payment  of  the  debts  of  such  insolvent  and 

creditors.  rr  r 

lb. ».  97.  such  order  being  lodged  in  the  office  of  any  officer  or  person  appointed 

8c« 32 *j *3  vict-  to  pay  or  paying  any  such  pay  half-pay  salary  emolument  or  pension 

such  portion  of  the  said  pay  half-pay  salary  emolument  or  pension  as 

shall  be  specified  in  such  order  shall  be  paid  to  such  trustee  until  the 

court  shall  otherwise  order,     (p.  259,  ante). 

Trustee  of  100.  The  trustee  of  an  estate  sequestrated  by  the  executor  or  adminis- 

deceased  person 

may  apply  for     trator  of  any  person  deceased  may  after  the  whole  of  the  personal  estate 

order  to  vest  J   r  J  r 

real  estate.  has  been  administered  if  the  same  be  not  sufficient  to  pay  the  debts 
proved  and  provable  against  such  estate  apply  to  the  court  upon  notice 
to  the  persons  to  whom  the  real  estate  of  the  said  deceased  may  have 
descended  or  been  devised  for  an  order  vesting  such  real  estate  in  the 
trustee  for  the  purpose  of  distribution  amongst  the  creditors  of  the 
deceased  and  the  court  may  make  such  order  and  thereupon  such  real 
estate  shall  vest  in  the  trustee  for  the  whole  estate  of  the  persons  served 
and  the  same  shall  be  realized  and  distributed  in  the  same  manner  as 
the  real  estate  of  any  insolvent,     (p.  331,  ante). 
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101.  If  any  debt  or  sum  of  money  due  to  any  insolvent  be  charged  SECS.  101-5. 
upon  any  land  by  way  of  equitable  mortgage  the  trustee  may  apply  to  Ynaohxncu 
the  court  upon  notice  to  all  parties  interested  for  an  order  for  the  sale  f 2£*te 1871 
of  the  lands  comprised  in  such  equitable  mortgage  and  the  court  may  Court  may 
make  such  order,     (pp.  183,  208,  ante).  ^fSSfe"^6' 

charge. 

102.  The  estate  real  or  personal  of  any  person  deceased  whose  estate  ¥od^of . 

r  J  r  distribution  of 

is  sequestrated  by  his  or  her  representative  shall  be  distributed  and  deceased 
administered  upon  the  same  principles  and  in  the  same  way  as  the  J&. «.  100. 
estate  of  any  living  person,     (pp.  78,  330,  ante).  iw*(M) Aet*cf 

1887.' 

103.  Where  an  insolvent  has  property  real  or  personal  elsewhere  than  25!?reMy 

in  Victoria  or  any  interest  therein  whether  in  possession  reversion  or  SJJXelu  of  hL 
expectancy  the  court  may  upon  the  application  of  the  trustee  order  vtetoriZ  °"  ° 
such  insolvent  to  execute  all  necessary  deeds  instruments  and  writings  Ih*  *• 101- 
and  to  do  all  such  acts  matters  and  things  as  may  be  necessary  to  enable 
the  trustee  to  realise  or  make  available  the  whole  or  such  part  thereof 
or  the  proceeds  thereof  as  the  court  may  think  proper  for  distribution 
amongst  the  creditors  of  the  said  insolvent,     (p.  207,  ante). 

104.  If  upon  the  application  of  the  assignee  or  trustee  it  shall  be  Post  letters 
proved  to  the  satisfaction  of  a  judge  that  there  is  reason  to  believe  that  JSjJ^JJIJJJ1^ 
the  insolvent  has  been  guilty  of  fraud  or  concealment  of  property  or  has  Jw,8*- 

lb.  8. 102. 

absconded  such  judge  may  order  that  for  a  period  of  three  months  from 

the  date  of  the  order  of  sequestration  all  post  letters  directed  or  addressed 

to  an  insolvent  shall  be  re-directed  re-addressed  sent  or  delivered  by  the 

Postmaster-General  or  the  officers  acting  under  him  to  the  judge  by 

whom  such  order  is  made,  and  upon  notice  by  transmission  of  an  office 

copy  of  any  such  order  to  the  Postmaster-General  or  the  officers  acting 

under  him  of  the  making  of  such  order  the  Postmaster-General  or  such 

officers  as  aforesaid  in  Victoria  may  re-address  re-direct  send  or  deliver 

all  such  post  letters  to  the  said  judge  who  may  deal  with  the  same  as  • 

he  may  think  proper,  and  a  judge  may  upon  any  application  to  be  made 

for  that  purpose  renew  any  such  order  for  a  like  or  for  any  other  less 

period  as  often  as  may  be  necessary,     (p.  219,  ante). 

108.  If  the  produce  of  an  insolvent  estate  shall  be  sufficient  to  pay  if  produce  of 

estate  pay 

twenty  shillings  in  the  pound  as  hereinafter  mentioned  and  leave  a  sur-  twenty  shillings 

"  J  in  the  pound  and 

plus  the  court  may  upon  the  application  of  the  insolvent  after  three  days*  lea*e  ""J?11" 
notice  in  writing  to  the  trustee,  order  the  remainder  of  the  insolvent  {J^JjJJ,!® 
estate  to  be  conveyed  assigned  and  delivered  to  such  insolvent  his  executors  lb.  $.  ios. 
administrators  or  assigns,   and  every  such  insolvent  shall  be  entitled  to  H*P«*1«*» 
recover  the  remainder  (if  any)  of  the  debts  due  to  him.  of  1897. 
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SECS.  106-11. 

Insolvency 
Statute  1871 
g.  104. 

When  and  how 
debts  may  be 
proved. 


Division  3. — Proof  op  Debts. 

106.  All  debts  provable  in  insolvency  may  be  proved  and  every 
creditor  of  the  insolvent  or  any  one  or  more  of  several  joint  creditors 
may  after  sequestration  prove  his  or  their  debt  by  delivering  or  sending 
through  the  general  post  to  the  assignee  or  trustee  as  the  case  may  be 
an  affidavit  or  declaration  by  the  creditor  containing  a  fall  true  and 
complete  statement  of  account  between  the  creditor  and  the  insolvent 
and  that  the  debt  thereby  appearing  to  be  due  from  the  estate  of  the 
insolvent  to  the  creditor  is  justly  due  and  all  bodies  politic  and  incor- 
porated companies  may  prove  by  an  agent  provided  such  agent  shall 
in  his  affidavit  or  declaration  state  that  he  is  such  agent  and  that  he  is 
authorized  to  make  such  proof  and  such  affidavit  or  declaration  shall  be 
in  such  form  as  may  be  directed  by  the  rules,     (p.p.  272,  281,  ante\ 


Votes  at 
meeeingB. 

lb.  s.  105. 


107.  No  person  shall  vote  at  any  meeting  if  notice  of  an  application 
to  expunge  or  reduce  his  proof  has  been  given  ;  and  if  before  or  at  anj 
meeting  of  creditors  any  creditor  or  the  assignee  trustee  or  insolvent 
shall  give  notice  of  motion  to  expunge  or  reduce  a  proof  of  debt  sought 
to  be  used  at  such  meeting,  it  shall  if  the  majority  in  number  of  the 
creditors  present  or  represented  at  such  meeting  so  desire  be  adjourned 
until  such  motion  has  been  disposed  of  or  until  such  time  as  they  may 
direct,     (p.  160,  ante). 

108.  The  trustee  shall  examine  all  the  affidavits  and  declarations  of 

amine  ail  proofs 

and  to  make  out  proof  aforesaid   and  compare  the  same  with   the  books  accounts  and 

list  of  creditors    r  r 

other  documents  of  the  insolvent,  and  shall  from  time  to  time  make  out 
a  list  of  the  creditors  who  have  proved  stating  the  amount  and  nature 
of  such  debts,  which  list  shall  be  open  to  the  inspection  of  any  creditor 
who  has  proved,  and  all  proofs  of  debt  delivered  or  sent  to  a  trustee 
shall  be  filed  by  him  in  the  office  of  the  court,     (p.p.  274,  276,  ante). 


Trustee  to  ex 
amine  all  proofs 


who  have 
proved. 

lb.  8. 108. 


Proof  may  be 
expunged  or 
reduced. 

lb.  8.  107. 


Landlord  to  be 
entitled  to  three 
months'  rent  &c 

lb.  8.  108. 

See  32  &  33  Vict, 
c.  71  s.  34. 

S.  117,  Act  of 
1897,  is  substi- 
tuted for  this 
section. 

As  to  securing  to 
claimants  debts 
whioh  may 
eventually.be 
established. 


109.  The  court  may  at  any  time  admit  reject  expunge  or  reduce  a 
proof  of  debt  on  the  application  of  any  creditor  or  of  the  trustee  or  of 
the  insolvent,     (p.  276,  ante). 

110.  yo  distress  for  rent  shall  be  made  levied  or  proceeded  in  ajler 
sequestration ;  but  the  landlord  shall  be  entitled  to  receive  out  of  the 
insolvent  estate  so  much  rent  as  shall  be  then  due,  not  exceeding  three 
months1  rent,  and  shall  be  allowed  to  come  in  as  a  creditor  and  shaft 
rateably  with  the  other  creditors  for  the  balance. 

111.  When  by  reason  of  the  absence  of  any  person  from  Victoria  or 
for  any  other  cause  the  court  shall  be  of  opinion  that  a  claimant  who 
has  not  proved  his  debt  may  eventually  be  able  to  establish  the  same, 
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the  court  may  allow  such  claim  to  be  entered  in  the  proceedings  in  the  SECS.  111-14. 
insolvent  estate  and  may  give  reasonable  time  for  proving  the  same,  and  jlutoivene}i 
in  the  meantime  may  make  such  order  for  securing  the  amount  thereof  *.  10o. 
in  case  the  said  claim  shall  be  afterwards  established  as  the  court  shall  Se?,32  *^3  vict 

c.  71  8.  42. 

think  fit.     (pp.  272,  322,  ante).  Vide  s.  43  Act 

rr  of  1897. 

112.  Any  debt  provable  in  insolvency  may  be  proved  at  any  time  within  what 

,     -  1        /.       1     -1  •        •  1        •  »i  1  1  ii«  tmie  debts are 

before  the  final  distribution  of  the  estate ;  but  when  any  debt  is  so  provable  and 

effect  thereof  on 

proved  after  any  dividend  has  been  paid  to  the  creditors,  such  dividend  dividend 

previously  made. 

shall  not  in  any  way  be  disturbed  or  affected  by  or  in  respect  of  any  jb.  gm  110. 
such  debt ;  but  such  creditor  shall  receive  payment  of  his  debt  cut  of  the  See  ib- s-  43- 
future  assets  of  the  estate  in  the  same  proportion  as  the  other  creditors  ■.  46  Act  of  1897. 
shall  have  already  received  and  shall  afterwards  receive  payment,    (pp. 
272,  322,  ante). 

113.  A  person  entitled  to  enforce  against  an  insolvent  payment  of  JJJJJfj^  ™oney 
any  money  costs  or  expenses  by  process  of  contempt  issuing  out  of  any  niay  b^enforoed 
court  shall  be  entitled  to  come  in  as  a  creditor  under  the  sequestration  contempt?  ° 
and  prove  the  amount  payable  under  the  process  subject  to  such  ascer- lb-  *•  m- 
taining  of  the  amount  as  may  be  properly  had  by  taxation  or  otherwise.  c.  134  s.  149. 
<p.  289,  ante). 

114.  Demands  in  the  nature  of  unliquidated  damages  arising  other-  inscription  of 

*  00  debt*  provable 

wise  than  by  reason  of  a  contract  or  promise  shall  not  be  provable  in  in  '"soi^m'y- 

lit  *  11*' 
insolvency,     (pp.  279,  303,  ante).  See  ^  &"33  Yict. 

c.  71  8.  31. 

Save  as  aforesaid  all  debts  and  liabilities  present  or  future  certain  or 
contingent  to  which  the  insolvent  is  subject  at  the  date  of  the  order  of 
sequestration,  or  to  which  he  may  become  subject  before  he  obtains  his 
certificate  by  reason  of  any  obligation  incurred  previously  to  the  date  of 
the  order  of  sequestration,  shall  be  deemed  to  be  debts  provable  in 
insolvency,  and  may  be  proved  in  manner  aforesaid,  (pp.  279,  303, 
ante). 

An  estimate  shall  be  made  according  to  the  rules  of  the  court  for  the 
time  being  in  force,  so  far  as  the  same  may  be  applicable,  and  where 
they  are  not  applicable  at  the  discretion  of  the  trustee,  of  the  value  of 
any  debt  or  liability  provable  as  aforesaid,  which  by  reason  of  its  being 
subject  to  any  contingency  or  contingencies  or  for  any  other  reason  does 
not  bear  a  certain  value,     (p.  303,  ante). 

Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as  afore- 
said may  appeal  to  the  court,  and  the  court  may  if  it  think  the  value 
of  the  debt  or  liability  incapable  of  being  fairly  estimated  make  an 
order  to  that  effect,  and  upon  such  order  being  made  such  debt  or 
liability  shall  for  the  purposes  of  this  Act  be  deemed  to  be  a  debt  not 
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Insolvency 
Statute  1871. 


SBCS.  114-16.  provable  in  insolvency ;  but  if  the  court  think  that  the  value  of  the 
debt  or  liability  is  capable  of  being  fairly  estimated  it  may  direct  such 
value  to  be  assessed  with  the  consent  of  all  the  parties  interested  before 
the  court  itself  without  the  intervention  of  a  jury,  or  if  such  parties  do 
not  consent  by  jury  either  before  the  court  itself  or  some  other  com- 
petent court,  and  may  give  all  necessary  directions  for  such  purpose, 
and  the  amount  of  such  value  when  assessed  shall  be  provable  as  a  debt 
under  the  insolvency,     (pp.  304,  400,  ante). 

"  Liability  "  shall  for  the  purposes  of  this  Act  include  any  compensa- 
tion for  work  or  labour  done,  any  obligation  or  possibility  of  an  obliga- 
tion to  pay  money  or  money's  worth  on  the  breach  of  any  express  or 
implied  covenant  contract  agreement  or  undertaking,  whether  such 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable 
of  occurring  before  the  grant  of  a  certificate  to  the  insolvent,  and 
generally  it  shall  include  any  express  or  implied  engagement  agreement 
or  undertaking  to  pay  or  capable  of  resulting  in  the  payment  of  money 
or  money's  worth,  whether  such  payment  be  as  respects  amount  fixed 
or  unliquidated  ;  as  respects  time  present  or  future,  certain  or  dependent 
on  any  one  contingency  or  on  two  or  more  contingencies;  as  to  mode  of 
valuation  capable  of  being  ascertained  by  fixed  rules,  or  assessable  only 
by  a  jury  or  as  matter  of  opinion,     (p.  280,  ante). 

115.  The  debts  hereinafter  mentioned  shall  be  paid  in  priority  to  all 
other  debts.  Between  themselves  such  debts  shall  rank  equally  and 
shall  be  paid  in  full,  unless  the  property  of  the  insolvent  is  insufficient 
to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions 
between  themselves  (that  is  to  say)  : — 

(i.)  All  local  rates  due  from  him  at  the  date  of  the  order  of 
sequestration  and  having  become  due  and  payable  within 
twelve  months  next  before  such  time.     (pp.  286,  317,  ante). 

(ii.)  All  wages  or  salary  of  any  clerk  or  servant  in  the  employment 
of  the  insolvent  at  the  date  of  the  order  of  sequestration1 
not  exceeding  four  months'  wages  or  salary  and  not  exceed- 
ing Fifty  pounds  ;  all  wages  of  any  laborer  or  workman  in 
the  employment  of  the  insolvent  at  the  date  of  the  order  of 
sequestration,  and  not  exceeding  four  months'  wages,  (pp. 
286,  317,  ante). 

Save  as  aforesaid  all  debts  provable  under  the  insolvency  shall  be 
paid  pari  passu,     (p.  280,  ante). 

Preferential  H6.  Where  at  the  time  of  the  order  of  sequestration  any  person  is 

claim  in  case  of  *  J   * 

apprenticeship,   apprenticed  or  is  an  articled  clerk  to  the  insolvent,  the  order  of  seques- 


Preferential 
debt*. 

lb.  a.  113. 

82  &  33  Vict, 
c.  71  8.  32. 


Affected  by  s. 
118  (3)  Act  of 
1897. 
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t  rat  ion  shall,  if  either  the  insolvent  or  apprentice  or  clerk  give  notice  SECS.  1 16-20. 
in  writing  to  the  trustee  to  that  effect,  be  a  complete  discharge  of  the  /nwrflvlk?!/ 
indenture  of  apprenticeship  or  articles  of  agreement ;  and  if  any  money  ,m  %£* 18n" 
has  been  paid  by  or  on  behalf  of  such  apprentice  or  clerk  to  the  insol-  2?  *  „?  vlct* c* 
vent  as  a  fee  the  trustee  may,  on  the  application  of  the  apprentice  or 
clerk  or  of  some  person  on  his  behalf,  pay  such  sum  as  such  trustee, 
subject  to  an  appeal  to  the  court,  thinks  reasonable,  out  of  the  insol- 
vent's estate  to  or  for  the  use  of  the  apprentice  or  clerk,  regard  being 
had  to  the  amount  paid  by  him  or  on  his  behalf  and  to  the  time  during 
which  he  served  with  the  insolvent  under  the  indenture  or  articles 
before  the  commencement  of  the  insolvency,  and  to  the  other  circum- 
stances of  the  case.     (p.p.  288,  317,  ante). 

Where  it  appears  expedient  to  a  trustee  he  may  on  the  application 
of  any  apprentice  or  articled  clerk  to  the  insolvent,  or  any  person  act- 
ing on  behalf  of  such  apprentice  or  articled  clerk,  instead  of  acting 
under  the  preceding  provisions  of  this  section  transfer  the  indenture  of 
apprenticeship  or  articles  of  agreement  to  some  other  person,  (p.  288, 
ante). 

117.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  Proof  in  case  of 

reut  and  period  i- 

and  the  order  of  sequestration  is  made  at  any  time  other  than  one  of  «u  payment. 
such  periods,  the  person  entitled  to  such  rent  or  payment  may  prove     '  **  u_5' 
for  a  proportionate  part  thereof  up  to  the  day  of  the  date  of  the  order 
of  sequestration  as  if  such  rent  or  payment  grew  due  from  day  to  day. 
(pp.  211,  284,  ante). 

118.  Interest  on  any  debt  provable  in  insolvency  may  be  allowed  by  interest  on 
the  court  or  trustee  under  the  same  circumstances  in  which  interest  ..     " 

lb.  s.  116. 

would  have  been  allowable  by  a  jury  if  an  action  had  been  brought  for  ib.  *.  36. 
such  debt. 

119.  Tf  an  insolvent  is  at  the  date  of  the  order  of  sequestration  Proof  in  respect 

of  distinct 

liable  in  respect  of  distinct  contracts  as  member  of  two  or  more  distinct  contracts, 
firms,  or  as  a  sole  contractor  and  also  as  member  of  a  firm,  the  circum-     '  *' n<* 

lb.  s.  37. 

stance  that  such  firms  are  in  whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is  also  one  of  the  joint  con- 
tractors,  shall  not  prevent  proof  in  respect  of  such  contracts  against  the 
properties  respectively  liable  upon  such  contractors,     (p.  300,  ante). 

120.  The  trustee  may  from  time  to  time  make  such  allowance  as  may  Allowance  to 

insolvent  for 

be  approved  by  the  court  the  committee  of  inspection   or  resolution  maintenance  or 
passed  by  a  general  meeting  of  creditors  to  the  insolvent  out  of  his  ib. «.  us. 
property  for  the  support  of  the  insolvent  and  his  family,  or  in  considera- Ib- 8-  **• 
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SECS.  120-23.  tion  of  his  services  if  lie  is  engaged  in  winding  up  his  estate,    (pp.  5", 

Insolvency  181>    l97>  345>  ante). 

Statute  1871. 

get.off  121.  Where  there  have  been  mutual  credits  mutual  debts  or  other 

lb.  s.  no.  mutual  dealings  between  the  insolvent  and  any  other  person  proving 

c.en  s.  39.  1C  or  claiming  to  prove  a  debt  under  the  sequestration,  an  account  shall 
be  taken  of  what  is  due  from  the  one  party  to  the  other  in  respect  ol 
such  mutual  dealings,  and  the  sum  due  from  the  one  party  shall  be  set 
off  against  any  sum  due  from  the  other  party,  and  the  balance  of  such 
account  and  no  more  shall  be  claimed  or  paid  on  either  side  respectively, 
(p.  312,  ante). 

Provision  as  to        122.  A  creditor  holding  a  specific  security  on  the  property  of  the 

secured  creQiuor. 

lb.  1. 120.  insolvent  or  any  part  thereof  may,  on  giving  up  his  security,  prove  for 

lb.  s.  40.  his  whole  debt.     (pp.  291,  308,  311,  ante). 

He  shall  also  be  entitled  to  a  dividend  in  respect  of  the  balance  doe 
to  him  after  realizing  or  giving  credit  for  the  value  of  his  security,  in 
manner  and  at  the  time  prescribed,     (p.  311,  ante). 

A  creditor  holding  such  security  as  aforesaid  and  not  complying  with 
the  foregoing  conditions  shall  be  excluded  from  all  share  in  any 
dividend,     (p.  311,  ante). 

DIVISION*    4. — DISTRIBUTION    OP    KSTATE. 

order  of  123.  The  trustee  of  an  insolvent  estate,  shall  subject  to  the  provisions 

distribution  of 

estate.  of  this   Act  pay   and  apply  the  proceeds  arising  from  the  collection 

Jh    A    191 

getting  in  and  sale  or  mortgage  of  the  insolvent  estate  in  manner  fol- 
lowing (that  is  to  say)  : — (p.  316,  ante). 

(i.)  In  payment  of  all  taxed  costs  charges  allowances  and  expenses 
properly  incurred  by  or  payable  by  him  in  the  execution  of 
his  office  of  trustee,     (pp.  54,  269,  316,  ante). 

(n).  In  payment  of  the  remuneration  or  commission  allowed  by 
this  Act.     (pp.  315,  316,  ante). 

(m.)  In  payment  of  all  preferential  debts  and  sums  of  money 
directed  or  authorized  by  this  Act  to  be  paid  to  creditors 
or  others  in  priority  to  the  general  creditors  and  if  the 
estate  be  insufficient  to  meet  such  preferential  debts  and 
sums  of  money  they  shall  abate  in  equal  proportions  between 
themselves,     (p.  316,  ante). 

(iv.)  In  payment  to  and  amongst  all  other  creditors  who  have 
proved  their  debts  rateably  in  proportion  to  the  amounts  of 
their  respective  proofs,     (pp.  316,  317,  ante). 
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Provided  that  the  trustee  shall  not  declare  any  dividend  until  after  the  SECS.  123-27. 
expiration  of  the  prescribed  time  or  such  time  as  the  court  or  a  judge  inwrfpwk. 
may  order.  *<*«« im' 

124.  The  trustee  shall  at  such  periods  as  may  be  fixed  by  the  rules  Trustees  to  file 

»  i  i  statement. 

file  in  the  office  of   the  court  statements  showing  how  the  insolvent  lh  8  122. 
estate  has  been  applied  and  disposed  of  under  the  following  heads  (that 
is  to  say)  : — 

(i.)  Costs  charges  allowances  and  expenses. 

(n.)  Remuneration  or  commission. 

(in.)  Preferential   payments   to   creditors    or   others   directed   or 
authorized  to  be  made  by  this  Act. 

(iv.)  Dividends  to  general  creditors. 

And  if  any  part  of  the  insolvent  estate  be  not  at  the  time  of  filing  any 
such  statement  collected  got  in  sold  or  disposed  of  such  statement  shall 
also  specify  shortly  the  nature  of  such  unrealized  estate,    (p.  338,  ante). 

The  trustee  shall  make  out  and  file  such  further  or  fuller  statements  Further 

accounts. 

or  accounts  as  the  court  or  a  judge  may  order. 

125.  The  court  may  upon  the  complaint  of  any  creditor  or  person  Court  may 
pecuniarily  interested  inquire  into  and  allow  or  disallow  as  may  be  just  charges  &c. 
all  or  any  part  of  the  costs  charges  expenses  and  payments  charged     '  *' 128' 
claimed  or  made  by  the  assignee  or  trustee  and  make  such  order  thereon 

as  the  court  may  think  fit.     (pp.  24,  66,  ante). 

126.  The  trustee  shall  cause  notice  to  be  given  in  the  Government  Trustee  to  give 

°  notice  of 

Gazette  when  and  where  dividends  or  moneys  are  payable  to  creditors  dividend, 
and  others  interested  in  the  insolvent  estate,  and  the  remedy  to  obtain  See  12  &  js  Vict 
payment  shall  bw  by  application  to  the  court  and  the  order  of  the  court  c* 108s* 19a 

*  See  82  &  33  Vict. 

thereon,     (p.  318,  ante).  c.  7is.  46. 

127.  All  dividends  in  insolvent  estates  now  in  the  hands  of  any  of  Unclaimed 

dividends  to  be 

the  present  official  assignees  of  insolvent  estates  and  which  have  not  Paid  into 

*  t  unclaimed 

been  claimed  by  the  parties  entitled  thereto  for  the  space  of  six  months  dividend  fund, 
next  after  the  same  shall  be  payable  shall  unless  the  court  shall  other.  ^  j2  &  js  y. 
wise  ord«r  be  paid  into  Her  Majesty's  Treasury  to  the  credit  of  a  fund  c' 106s*  191, 

As  to  unclaimed 

to  be  called  the  "  Insolvency  Unclaimed  Dividend  Fund  :"  and  all  divi-  dividends  in 

estates  under 

dends  in  insolvent  estates  administered  under  the  provisions  of  this  Act this  Act- 
unless  the  court  shall  otherwise  order  which  shall  be  unclaimed  by  the 

Affected  bv  s  60 

parties  entitled  thereto  for  the  space  of  six  months  next  after  the  same  Act  of  1897.  ' 
shall  be  payable  shall  be  paid  into  Her  Majesty's  Treasury  to  the  credit 
of  the  said  fund.     (pp.  193,  324,  ante). 
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8ECS.  127-38.      The  Governor  in  Council  may  direct  that  all  sums  paid  to  the  credit 

Jna^veneif         °^  tne  sa^  fund  shall  be  invested  in  debentures  of  the  Government  of 

tatuteiSii.       Victoria,  and  the  interest  arising  from  such  investment  shall  be  paid  to 

'•  Insolvency  ° 

Suitors*  Fund."   the  credit  of  a  fund  to  be  called  the  "  Insolvency  Suitors'  Fund."    (pp. 
325,  ante). 


Unclaimed 
dividends  may 
under  circum- 
stances be  paid 
to  persons 
entitled. 


Attorney- 
(Jeneral  may 
order  certain 
expenses  to  be 
paid  out  of 
44  Insolvency 
Suitors'  Fund." 


Any  person  entitled  to  receive  any  dividends  hereby  directed  to  be 
paid  into  the  said  "  Insolvency  Unclaimed  Dividend  Fund  ,:  may  apply 
to  the  court  for  payment  of  such  dividends  to  him,  and  the  court  may 
order  such  dividends  to  be  paid  'to  him ;  and  upon  every  such  order  the 
Governor  shall  issue  his  warrant  for  the  payment  of  the  amount  speci- 
fied in  such  order,  and  the  Treasurer  of  Victoria  shall  pay  the  same  out 
of  the  said  fund. 

If  it  shall  appear  to  the  Attorney-General  upon  the  application  of 
the  assignee  or  trustee  that  inquiries  or  proceedings  relating  to  an 
insolvent  estate  ought  to  be  instituted  or  carried  on  or  any  prosecution 
ought  to  be  carried  on  against  any  person  for  any  offence  under  this  Act 
and  that  there  are  no  funds  in  the  particular  estate  available  for  such 
inquiries  proceedings  or  prosecution,  the  Attorney-General  may  direct 
the  payment  of  the  costs  of  any  such  inquiries  proceedings  or  prosecu- 
tion after  taxation  thereof  out  of  the  said  "  Insolvency  Suitors'  Fund  ;"* 
and  upon  every  such  order  the  Governor  shall  issue  his  warrant  for  the 
payment  of  the  amount  of  such  taxed  costs  and  the  Treasurer  of  Vic- 
toria shall  pay  the  same  out  of  the  said  fund.     (p.  59,  ante). 


Part  VI. — Insolvent. 


Conduct  of  128.  Every  insolvent  before  he  obtains  his  certificate  shall  from  time 

insolvent. 

/6. «.  126.  to  time  as  the  rules  shall  direct  inform  the  assignee  or  trustee  of  any 

See  32  &  33  Vict,  change  in  his  residence  and  of  his  mode  and  means  of  livelihood,  and 
the  insolvent  shall,  to  the  utmost  of  his  power,  aid  in  the  realization  of 
his  property  and  the  distribution  of  the  proceeds  amongst  his  creditors. 
He  shall  produce  such  a  statement  of  his  affairs  and  shall  give  such 
inventory  of  his  property,  such  list  of  his  creditors  and  debtors  and  of 
the  debts  due  to  and  from  them  respectively,  submit  to  such  examina- 
tion in  respect  of  his  property  or  his  creditors,  attend  such  meetings  of 
his  creditors,  wait  at  such  times  on  the  trustee,  execute  such  powers  of 
attorney  conveyances  deeds  and  instruments,  and  generally  do  all  such 
acts  and  things  in  relation  to  his  property  and  the  distribution  of  the 
proceeds  amongst  his  creditors  as  may  be  reasonably  required  by  the 
trustee,  or  may  be  prescribed  by  rules  of  court,  or  be  directed  by  the 
court  by  any  special  order  or  orders  made  in  reference  to  any  particular 
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insolvency,  or  made  on  the  occasion  of  any  special  application  by  the  SECS.  128-30. 
trustee  or  any  creditor.  If  the  insolvent  wilfully  fail  to  perform  the  jnaoiwney 
duties  imposed  on  him  by  this  section  or  axiy  of  them,  or  if  he  fail  to 
deliver  up  possession  to  the  trustee  of  any  part  of  his  property  which  is 
divisible  amongst  his  creditors  under  this  Act,  and  which  may  for  the 
time  being  be  in  the  possession  or  under  the  control  of  such  insolvent, 
he  shall  in  addition  to  any  other  punishment  to  which  he  may  be  subject 
be  guilty  of  a  contempt  of  court  and  may  be  punished  accordingly, 
(pp.  25,  26,  340,  841,  342,  365,  366,  367,  ante). 

129.  The  court  may,  by  warrant  addressed  to  any  constable  or  pre-  Arrest  of 

.  insolvent  under 

scribed  officer  of  the  court,  cause  an  insolvent  to  be  arrested,  and  any  certain  circum- 
stances. 

books  papers  moneys  goods  and  chattels  in  his  possession  to  be  seized,  /&. ,.  127. 
and  him  and  them  to  be  safely  kept  as  prescribed  until  such  time  as  the  8e*32**sv!ct 
court  may  order  under  the  following  circumstances  : — 

(i.)  If,  after  sequestration  or  the  commencement  of  the  liquidation, 
it  appear  to  the  court  that  there  is  probable  reason  for 
believing  that  the  insolvent  is  about  to  go  abroad  or  to  quit 
his  place  of  residence,  with  a  view  of  avoiding  examination 
in  respect  of  his  affairs,  or  otherwise  delaying  or  embarrass- 
ing the  proceedings  in  insolvency  :     (p.p.  348,  357,  ante). 

(n.)  If,  after  sequestration  or  the  commencement  of  the  liquidation, 
it  appear  to  the  court  that  there  is  probable  cause  for  be- 
lieving that  the  insolvent  is  about  to  remove  his  goods  or 
chattels  with  a  view  of  preventing  or  delaying  such  goods 
or  chattels  being  taken  possession  of  by  the  trustee,  or 
that  there  is  probable  ground  for  believing  that  he  has  con- 
cealed or  is  about  to  conceal  or  destroy  any  of  his  goods 
or  chattels,  or  any  books  documents  or  writings  which 
might  be  of  use  to  his  creditors  in  the  course  of  his  insol- 
vency,    (p.  349,  ante). 

(m.)  If,  after  the  service  of  a  debtor  summons  or  after  seques- 
tration or  the  commencement  of  the  liquidation,  the  debtor 
or  insolvent  remove  any  goods  or  chattels  in  his  possession 
above  the  value  of  Five  pounds,  without  the  leave  of  the 
trustee,  or  if,  without  good  cause  shown,  he  fails  to  attend 
any  examination  ordered  by  the  court,  (p.p.  25,  61,  349, 
357,  ante). 

130.  If  an  insolvent  shall  die  after  sequestration  under  Part  III.  or  CwTt  ma>:  ?ro_ 

*  ceed  notwith- 

ftdjudication  of  sequestration  the  sequestration  shall  after  notice  has  ^jJjJSSJ^Jj*'11 
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SECS.  130-34.  been  given  to  such  persons  (if  any)  as  the  court  may  think  fit  be  pro- 
inMtdwncu         ceeded  in  as  if  such  insolvent  were  living,     (p.p.  73,  152,  353,  ante). 

Statute  1871 

•• 12ii-  131.  If  at  any  time  after  sequestration  three-fourths  in  number  and 

See  12  &  13  Vict.       _  _    .  ,.  .       .  .     .   ,        .  .  .  ,         t   . 

c.  iw»  a.  116.  value  of  the  creditors  who  have  proved  debts  by  writing  under  tbar 
c.C7i3s.^(K9).,Ct  bands  agree  to  accept  an  offer  of  composition  or  security  for  composition 
offer  of  eomposi-  by  the  insolvent  or  any  person  on  his  behalf,  the  insolvent  may  applv 

tion  and  order  of     J  %      r  •      rr . 

release  thereon.   fc0  the  court  for  an  order  releasing  his  estate  from  sequestration  and  the 

lb.  *.  229. 

See  ib  »  '>s  court  may  upon  being  satisfied  that  such  offer  has  been  actually  accepted 
Amended  by  s.    in  manner  aforesaid  and  that  the  terms  of  such  offer  have  been  complied 

U  Act  of  1807.  Piii 

with  by  the  insolvent  and  that  acceptance  of  the  same  has  not  been 
procured  by  him  or  any  one  on  his  behalf  to  his  knowledge  or  belief  by 
any  fraudulent  or  undue  means  or  influence  or  to  the  advantage  of  one 
creditor  over  another  unless  with  the  knowledge  and  consent  in  writing 
of  the  rest  of  the  creditors,  make  such  order  upon  such  terms  as  to 
costs  commission  or  remuneration  and  charges  already  incurred  as  may 
be  just.     (pp.  14,  82,  162,  194,  403  to  409,  ante). 

if  insolvent  pay  132.  If  an  insolvent  or  any  person  on  his  behalf  pay  in  full  all  his 
release.  creditors  or  obtain  a  legal  release  of  the  debts  due  by  the  insolvent  to 

lb.  s.  130.  gucj1  creditors,  the  insolvent   may  apply  to   the   court   for  an  order 

releasing  his  estate  from  sequestration  ;  and  the  court  may  upon  being 
satisfied  that  all  the  creditors  of  such  insolvent  have  been  paid  in  fall 
or  released  their  debts  as  aforesaid  make  such  order  upon  such  terms  as 
to  costs  commission  or  remuneration  and  charges  already  incurred  as 
may  be  just.     (pp.  194,  409,  ante). 

order  of  court        133.  Any  order  of  the  court  whereby  the  estate  of  any  insolvent 

shall  have  effect 

of  revesting  his   shall  be  ordered  to  be  released  from  sequestration  shall  have  the  effect 

estate  in 

insolvent  when   0f  revesting  in  the  insolvent  all  the  property  of  the  insolvent  undisposed 

released  from  °  r     r       j  r 

sequestration.  0f  wnich  by  virtue  of  this  Act  shall  be  vested  in  any  assignee  or  trustee 
of  any  insolvent  estate  in  the  same  manner  as  if  the  estate  of  such 
insolvent  had  never  been  sequestrated,     (pp.  345,  409,  ante). 


Part  VII. — Examination  of  Insolvent  and  Witnesses. 

Examination  134.  The  judge  may  within  three  months  after  sequestration  under 

lb.  s.  ia2.  Part  HI-  or   adjudication   of  sequestration  upon   the  application  in 

Affected  bypart  writing  of  the  trustee  cause  an  examination  sitting  of  the  court  to  be 

X.  Act  of  1897.  &  ... 

holden  at  which  the  insolvent  shall  attend  (having  no  lawful  impedi- 
ment at  such  time  made  known  to  and  allowed  by  the  court)  and  sub- 
mit to  be  examined  on  oath  by  the  trustee  or  any  creditor  as  to  his 
trade  dealings  and  estate,  and  upon  any  matter  which  may  tend  to  dis- 
close any  secret  alienation  transfer  surrender  delivery  or  concealment 
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of  his  estate  or  effects,  and  the  court  may  adjourn  such  sitting  from  SECS.  134-85. 
time  to  time  as  it  may  think  fit ;  and  the  trustee  shall  give  notice  of  Insolpency        ' 
the  time  and  place  at  which  such  sitting  is  to  be  held  by  advertisement statutel9n- 
in  the  Government  Gazette,  and  one  newspaper  published  in  the  district, 
and  shall  give  notice  to  the  insolvent  in  the  prescribed  mode.     (pp. 
199,  355,  361,  ante). 

135.  The  court  may  on  the  application  of  the  trustee,  at  any  time  ^JJ^^'1 
after  a  sequestration  or  the  commencement  of  the  liquidation  summon  JSSSedTS?* Ifc 
before  it  the  insolvent  or  his  wife  or  any  other  person  known  or  sus-  5fIS5venSerty 
pected  to  have  in  his  possession  any  of  the  estate  or  effects  belonging  to  &•  «■  iw. 
the  insolvent  or  supposed  to  be  indebted  to  the  insolvent,  or  any  person  c.  n  s.  96. 
whom  the  court  may  deem  capable  of  giving  information  respecting  the 
insolvent  his  trade  dealings  or  property,  and  the  court  may  require  any 
such  person  to  produce  any  documents  in  his  custody  or  power  relating 
to  the  insolvent  his  dealings  or  property ;  and  if  any  person  so  sum-  pJtx.  Act  of 
moned  after  having  been  tendered  a  reasonable  sum  refuses  to  come 
before  the  court  at  the  time  appointed,  or  refuses  to  produce  such  docu- 
ments having  no  lawful  impediment  made  known  to  the  court  at  the 
time  of  its  sitting  and  allowed  by  it,  the  court  may  by  warrant  addressed 
as  aforesaid  cause  such  person  to  be  apprehended  and  brought  up  for 
examination,     (pp.  39,  357  to  359,  362,  365,  369,  ante). 

The  court  may  examine  upon  oath,  either  by  word  of  mouth  or  by  *&•  «•  »7. 
written  interrogatories,  any  person  so  brought  before  it  in  manner 
aforesaid  concerning  the  insolvent  his  dealings  or  property,     (p.  362, 
ante). 

.  If  an  insolvent  shall  at  the  examination  sitting  or  any  adjournment  jnMiTOn?andthe 
thereof  or  if  the  insolvent  his  wife  or  any  other  person  shall  at  any  ^JSnJjSn 
examination  upon  any  summons  under  this  section  or  any  adjournment  Emitted, 
thereof  being  thereunto  required  refuse  to  lodge  a  true  inventory  of  his 
estate  and  effects  or  to  surrender  the  books  papers  writings  documents 
bills  or  vouchers  relating  to  his  estate  as  aforesaid  or  shall  at  such  sit- 
ting or  upon  such  summons  refuse  to  be  sworn,  or  shall  refuse  to  answer 
any  lawful  question  touching  any  of  the  matters  aforesaid,  or  shall 
refuse  to  sign  or  subscribe  his  examination  (not  having  any  lawful 
objection  allowed  by  the  court),  the  court  may  commit  him  to  such 
prison  as  it  shall  think  fit,  there  to  remain  without  bail  until  he  submit 
to  do  the  matters  aforesaid  or  to  be  sworn  or  make  answer  or  sign  and 
subscribe  such  examination  as  aforesaid,     (pp.  25,  362,  367,  ante). 

If  an  insolvent  or  any  other  person  shall  while  under  examination  Commitment  of 

insolvent  or 

before  the  court  be  guilty  of  prevarication  or  evasion,  the  court  may  witness. 

83 
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SECS.  135-38.  commit  such  insolvent  or  other  person  to  prison  for  any  term  not  ex- 
imoivency         ceeding  one  month. 

Statute  1871. 

Adjournment  of  Any  summons  for  the  examination  of  an  insolvent  or  other  person 
under  this  section  may  be  adjourned  from  time  to  time  as  often  as  it 
may  seem  fit  to  the  court,  and  the  court  shall  have  and  may  exercise 
at  any  adjournment  of  any  such  summons  all  the  powers  hereby  given. 

Expenses  to  be        The  insolvent  and  every  other  person  summoned  before  the  court  to 

tendered  to  per-  J  r 

sons  summoned,  be  examined  or  give  evidence  or  make  disclosure  of  the  trade  dealing 
estate  or  effects  of  any  insolvent  under  this  section  shall  be  entitled  to 
the  same  conduct  money  and  expenses  as  a  witness  in  any  civil  suit 
(p.  61,  ante). 

Evidence  under       136.  On  any  examination  under  this  Part  of  this  Act  the  court  may 

this  Part  may 

be  reduced  to      permit  or  direct  the  chief  clerk  or  such  other  person  as  the  court  may 
Act  No.  411  *.  7.  approve  to  reduce  the  evidence  of  the  insolvent  or  person  examined  to 
writing,    (pp.  199,  359,  ante). 

As  to  discbarge        137.  If  any  person  be  committed  by  the  court  for  refusing  to  answer 

from  prison  by  J   r  J  ° 

court  or  judge     anv  question,  every  such  question  shall  be  set  out  in  the  warrant ;  and 

of  person  under         J    *■  J  J  *■  ' 

commitment.  anv  person  committed  under  this  Part  of  this  Act  for  refusing  to 
statute  1871  answer  or  for  prevarication  or  evasion  may  make  application  to  the 
Supreme  Court  or  a  judge  thereof  in  order  to  be  discharged  from  such 
commitment,  and  if  there  shall  not  appear  to  the  said  court  or  judge 
any  insufficiency  or  informality  in  the  form  of  the  warrant,  such  court 
or  judge  may  and  is  hereby  required  to  re-commit  such  person  to  the 
same  prison,  there  to  remain  until  he  shall  conform  as  aforesaid,  unless 
it  appear  to  such  court  or  judge  that  the  person  committed  has  fully 
answered  all  lawful  questions  put  to  him  on  his  examination  aforesaid, 
or  (if  such  person  was  committed  for  refusing  to  be  sworn  or  for  not 
signing  his  examination)  unless  it  shall  appear  to  such  court  or  judge 
that  he  had  a  sufficient  reason  for  the  same.  Provided  that  such  court 
or  judge  may  consider  the  whole  examination  of  such  party  whereof 
any  such  question  was  a  part,  and  if  it  shall  appear  from  the  whole 
examination  that  the  answer  or  answers  of  the  party  committed  is  or 
are  satisfactory  such  court  or  judge  shall  and  may  order  the  party  so 
committed  to  be  discharged,     (pp.  367,  368,  ante). 

Questions  put  to      No  question  put  to  any  insolvent  on  any  examination  under  this  Act 

insolvent. 

shall  be  deemed  unlawful  by  reason  only  that  the  answer  thereto  may 
expose  him  to  punishment  under  this  Act.     (pp.  199,  361,  ante). 

Part  VIII*. — Certificate. 
Certificate  how        138.  After  the  expiration  of  three  months  from  the  date  of  the 

and  when 

applied  for.  »part  yjn.  of  this  Act  is  affected  by  Part  VII.,  Act  of  1897. 
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order  of  sequestration  an  insolvent  may  cause  an  advertisement  to  be  8EC8.  138-41. 

inserted  in  the  Government  Gazette  stating  his  intention  on  a  day  named  hiMlwneif 

therein  and  not  less  than  twenty  nor  more  than  thirty  days  from  the  f^^ 18n 

day  of  the  publication  of  such  advertisement  to  apply  to  the  court  for 

a  certificate  of  discharge  under  this  Act,  and  every  insolvent  shall  also 

give  twenty  days'  notice  in  writing  to  the  assignee  or  trustee  of  his 

estate  of  such  his  intended  application  and  of  the  time  when  the  same 

is  to  be  made  ;  and  such  application  shall  be  heard  on  such  day  and  on 

any  day  or  days  of  adjournment  therefrom,  and  the  trustee  or  any 

creditor  may  be  heard  in  opposition  to  such  application  upon  giving 

notice  of  such  opposition  and  the  grounds  thereof  in  such  manner  and 

at  such  time  as  may  be  prescribed  or  be  directed  by  order  in  any  par- 

ticular  case. 

The  court  shall .  before  granting  any  such  application  whether  the  Proceedings  on 

such  application. 

trustee  or  any  creditor  oppose  or  not  consider  the  depositions  (if  any) 
of  the  insolvent,  and  any  evidence  produced  by  him,  and  if  there  be 
opposition  then  the  said  depositions  (if  any)  and  any  other  evidence 
produced  by  the  assignee  trustee  creditor  or  insolvent  (as  the  case  may 
be),  and  shall  make  order  thereon  in  accordance  with  the  provisions  of 
this  Part  of  this  Act.     (pp.  364,  373,  374,  ante). 

139.  Such  certificate  shall  not  be  granted  unless  it  is  proved  to  the  Conditions  as  to 

m  certificate. 

court  that  a  dividend  of  not  less  than  Seven  shillings  in  the  pound  has  y&. ,.  ise. 
been  or  will  be  paid  out  of  the  insolvent  estate  or  might  have  been  or  *e*  s* *w Vict. 
might  be  paid  except  through  the  negligence  or  fraud  of  the  assignee  or 
trustee,  but  the  court  may  dispense  with  this  condition  or  modify  the 
same  by  reducing  the  required  dividend  if  the  insolvent  shall  prove  to 
its  satisfaction  that  the  failure  to  pay  Seven  shillings  in  the  pound  has 
arisen  from  circumstances  for  which  the  insolvent  cannot  in  the  opinion 
of  the  judge  justly  be  held  responsible,     (pp.  11,  22,  194,  377,  ante). 

140.  If  the  insolvent  has  been  convicted  of  any  felony  or  misdemeanor  Refusal  of 
under  this  Act  his  certificate  shall  be  refused,  or  if  the  insolvent  has  insolvent  guilty 
not  been  tried  but  the  court  is  of  opinion  that  the  insolvent  has  been  Jb     137 
guilty  of  a  felony  or  misdemeanor  under  this  Act  the  certificate  shall  be 

refused,  and  the  court  may  in  addition  sentence  such  insolvent  to 
imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding 
one  year.     (pp.  25,  26,  387,  ante). 

141.  If  the  insolvent  has  been  guilty  of  any  of  the  offences  following  Court  may 

^  ^  suspend 

(that  is  to  say) : — (pp.  387,  388  to  397,  ante).  certificate  and 

imprison  in 

(i.)  If  the  insolvent  has  not  kept  reasonable  accounts  or  entries  of  ^     13& 
his  receipts  and  payments  : 


Statute  1871. 
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SEC.  141.  (n>)  If  there  shall  be  an  unsatisfied  judgment  against  the  insolvent 

imoivenci/  ^  anv  action  for  assault  breach  of  promise  or  seduction  or 

for  any  malicious  injury  or  for  damages  in  any  divorce  suit : 

(in.)  If  the  insolvent  shall  have  put  any  creditor  to  any  vexatious 
or  unjustifiable  expense  by  any  frivolous  or  inequitable 
defence  or  claim  in  any  action  suit  or  other  proceeding : 

(iv.)  If  the  insolvent  shall  have  wilfully  delayed  sequestrating  his 
estate  or  avoided  the  sequestration  thereof  in  order  to  benefit 
or  assist  one  or  more  creditors  to  the  disadvantage  and  loss 
of  the  rest : 

(v.)  If  the  insolvent  shall  have  by  habits  of  gambling  extravagance 
or  vice  diminished  his  means  of  payment  so  as  to  lead  to  his 
becoming  insolvent : 

(vi.)  If  the  insolvent  has  not  complied  with  the  lawful  directions 
and  demands  of  the  assignee  or  trustee  of  his  estate  : 

(vn.)  If  the  insolvent  being  a  trader  has  carried  on  trade  by  means 
of  fictitious  capital : 

(viii.)  If  the  insolvent  has  not  so  far  as  he  was  examined  thereupon 
made  a  full  and  fair  disclosure  of  his  property  in  possession 
reversion  or  expectancy  : 

(ix.)  If  the  insolvent  shall  have  wilfully  violated  or  omitted  to 
comply  with  any  of  the  provisions  of  this  Act : 

(x.)  If  the  insolvent  shall  have  contracted  any  debt  or  debts  to  any 
of  his  creditors  without  in  fact  intending  to  pay  or  having 
at  the  time  he  contracted  such  debt  or  debts  any  reasonable 
or  probable  expectation  of  being  able  to  pay  the  same : 

(xi.)  If  the  insolvent  being  at  the  time  indebted  to  any  of  hi* 
creditors  shall  have  unjustifiably  made  away  with  or  disposed 
of  otherwise  than  bond  fide  and' for  a  valuable  consideration 
any  of  his  property  : 

(xn.)  If  he  shall  have  unlawfully  expended  for  his  own  benefit  or 
appropriated  to  his  own  use  any  property  of  which  he  shall 
at  the  time  have  had  the  charge  or  disposition  as  a  trustee 
or  agent  factor  or  broker  only  and  not  in  any  other  capacity : 

(xiii.)  If  the  insolvent  shall  have  given  any  creditor  a  fraudulent 
preference  : 

The  court  shall  refuse  or  suspend  the  certificate  for  such  period  not 
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exceeding  two  years  as  it  may  deem  just,  and  may  also  if  it  see  fit  SECS.  142-46. 
sentence  the  insolvent  to  imprisonment  for  any  period  not  exceeding  six  i~^v^ei/ 
months,     (pp.  25,  388  to  397,  ante),  statute  1871- 

142.  If  it  shall  appear  to  the  court  upon  an  application  for  a  certifi-  ^MLrft^coe^ 
cate  that  though  the  insolvent  has  not  been  guilty  of  any  of  the  offences  the  matters**11 
mentioned  in  the  two  last  preceding  sections  his   conduct  before  or  already8Peoifled- 

r  °  lb.  8.  189. 

after  sequestration  has  been  fraudulent  or  culpably  negligent  the  court 
may  suspend  the  certificate  for  any  period  not  exceeding  one  year.  (pp. 
25,  398,  ante). 

143.  In  any  case  if  the  court  shall  be  of  opinion  that  a  certificate  conditional 

ce  rtifi  cate 

ought  not  to  be  granted  unconditionally  it  may  grant  a  certificate  p,  s  140 
subject  to  any  condition  touching  any  salary  pension  emoluments  profits 
wages  earnings  or  income  which  may  afterwards  become  due  to  or  be 
earned  by  the  insolvent  and  generally  touching  after  acquired  property, 
(p.  385,  ante). 

144.  No  application  for  a  certificate  shall  be  entertained  by  the  court  No  application 

rr  J  to  be  allowed 

after  the  expiration  of  twelve  months  from  the  date  of  the  order  of  after  twelve 

months. 

sequestration  unless  notice  of  intention  to  apply  had  been  duly  adver-  /&.  8m  141. 
tised  before  the  expiration  of  the  said  period  except  by  leave  of  the 
court  upon  such  terms  (if  any)  as  the  court  may  think  fit.     (p.  378, 
ante). 

148.  The  certificate  shall  be  in  the  prescribed  form  and  shall  be  under  Form  of  certifi- 


cate. 


the  hand  of  the  judge  and  the  seal  of  the  court,  but  shall  not  be  drawn  certificate  when 
up  or  take  effect  until  after  the  expiration  of  the  time  allowed  f or  *°  c  rawnuP- 

r  r  76.  m.  142. 

appeal,  or  if  an  appeal  be  brought  after  the  decision  of  the  court  of 
appeal  upon  such  appeal,  and  shall  bear  date  either  the  day  after  the 
expiration  of  the  time  allowed  for  appeal  or  the  day  of  the  decision  of 
the  court  of  appeal,  as  the  case  may  require.     Such  certificate  shall  Enect  of  ^^^ 
upon  taking  effect  discharge  the  insolvent  from  all  debts  provable  under  caie* 
his  insolvency  save  as  herein  otherwise  provided  ;  and  if  thereafter  any  c.  71  s.  49. 
action  shall  be  brought  against  him  for  any  such  debt  claim  or  demand 
he  may  plead  in  general  that  the  cause  of  action  accrued  before  he  be- 
came insolvent  and  may  give  this  Act  and  the  special  matter  in  evidence, 
and  the  certificate  shall  be  sufficient  evidence  of  the  sequestration  and 
the  proceedings  precedent  thereto,     (p.  399,  ante). 

146.  The  certificate  shall  not  release  or  discharge  any  person  who  was  c^fn0^^ " 

a  partner  with  the  insolvent  at  the  time  of  the  insolvency  or  was  then  PartnerB  Ac* 
1  u  J  lb.  t.  us. 

jointly  bound  or  had  made  any  joint  contract  with  him.     (p.  399,  ante),  see  ib.  a.  50. 
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6ECS.  147-50.  1W.  Any  contract  covenant  or  security  made  or  given  by  an  inaol- 

insoivencv  ven^  or  °^ner  person  with  to  or  in  trust  for  any  creditor  for  securing 

status  1871  j^e  payment  of  any  money  as  a  consideration  or  with  intent  to  persuade 

Contract  or  the  creditor  to  forbear  opposing  the  certificate  or  to  appeal  against  the 

indurccredito  S1*8,11^  °^  the  s&me  shall  be  void,  and  any  money  thereby  secured  or 

opposition  void.  a^reeci  ^°  ^  P*id  shall  not  be  recoverable  ;  and  the  party  sued  on  any 

s  Geo.  ii.  c.  30  such  contract  or  security  may  plead  in  general  that  the  cause  of  action 

Ob       lit 

accrued  after  sequestration  and  may  give  this  Act  and  the  special  matter 
in  evidence  :  but  no  such  security  if  negotiable  shall  be  void  as  against 
a  bond  fide  holder  thereof  for  value  without  notice  of  the  consideration 
for  which  it  was  given. 

If  a  creditor  of  an  insolvent  shall  obtain  any  sum  of  money  or  any 
goods  chattels  or  security  for  money  from  any  person  as  an  inducement 
for  forbearing  to  oppose  or  for  consenting  to  the  allowance  of  the  certifi- 
cate of  such  insolvent,  or  to  forbear  to  appeal  against  the  grant  of  the 
same  every  such  creditor  so  offending  shall  forfeit  and  lose  for  every 
such  offence  the  treble  value  or  amount  of  such  money  goods  chattels 
or  security  so  obtained  which  may  be  recovered  by  any  person  upon 
information  before  and  by  order  of  the  court  in  the  prescribed  manner, 
(pp.  26,  382,  ante). 

Court  may  hold       H8.  If  upon  an  application  for  a  certificate  the  same  is  opposed  the 

insolvent  to  bail  r  x  *  *  * 

to  oome  up  for    court  may  require  the  insolvent  to  find  .bail  with  two  sufficient  sureties 
lb.  1. 145.  to  attend  upon  the  day  appointed  for  giving  judgment  on  such  applica- 

tion, or  in  default  may  commit  the  insolvent  to  prison  until  the  day  so 
appointed,     (pp.  25,  349,  382,  ante). 

Proceedings  149.  If  the  insolvent  shall  not  within  six  months  after  sequestration 

where  insolvent 

does  not  apply,  have  applied  for  his  certificate  a  judge  may  on  the  application  of  the 
trustee  or  any  creditor  require  the  said  insolvent  and  (in  case  of  his 
refusal  or  neglect)  may  compel  him  by  warrant  to  appear  before  the 
court ;  and  thereupon  and  from  thenceforth  the  court  may  grant  refuse 
or  suspend  his  certificate  and  punish  or  otherwise  deal  with  such  insol- 
vent as  if  the  certificate  had  been  applied  for  by  him.     (p.  383,  ante). 

asto  after18*6*       ^®*  ^  an  ms°lvent  before  he  obtains  his  certificate  becomes  seised 
property.  possessed  or  entitled  of  or  to  any  property,  the  trustee  shall  if  directed 

lb.  *.  147.  by  resolution  of  a  general  meeting  of  creditors  or  by  the  committee  of 

inspection  apply  to  the  court  upon  notice  to  the  insolvent  and  such  other 
persons  (if  any)  as  the  court  may  direct  for  an  order  directing  that  such 
property  shall  be  dealt  with  under  this  Act  and  applied  in  payment  of 
the  creditors ;  and  the  court  may  make  such  order  thereon,  but  the 
court  shall  in  doing  so  have  such  regard  to  the  rights  of  creditors  of 
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the  insolvent  whose  debts  may  have  been  incurred  since  the  sequestration  SECS.  150-52. 
as  it  may  deem  just.     (p.  214,  ante).  iruoiv&ncy 

Statute  1871. 

151.  Any  assignee  or  trustee  becoming  insolvent  and  being  indebted  when  insolvent 

•  •  •  j»  assignee  not 

to  the  estate  of  which  he  was  assignee  or  trustee  m  respect  of  any  discharged  as  to, 

his  future 

sum  of  money  improperly  retained  or  employed  by  him  if  he  shall  obtain  effects. 
his  certificate  and  allowance  thereof  shall  not  be  discharged  thereby  as     '  *' 
to  his  future  effects  in  respect  of  the  said  debt.     (pp.  187,  280,  399, 
ante). 

152.  Any  person  whose  certificate  has  been  granted  under  the  law  certificates 
in  force  in  Victoria  previous  to  the  passing  of  the  "  Insolvency  Statute  - 
1871 "  relating  to  insolvency,  but  who  has  not  obtained  the  confirma- 
tion of  such  certificate  at  the  next  sitting  of  the  Supreme  Court  in  its 
insolvency  jurisdiction  after  the  granting  thereof,  may  apply  to  the 
Supreme  Court  for  an  order  confirming  the  grant  of  such  certificate 

and  the  Supreme  Court  may  make  such  order,  and  such  order  of  con- 
firmation shall  have  the  same  force  and  effect  as  if  the  same  had  been 
made  at  the  next  sitting  of  the  Supreme  Court  after  the  grant  of  such 
certificate. 

Any  person  whose  certificate  has  been  granted  previous  to  such  time 
aforesaid  by  the  chief-  or  other  commissioner  of  insolvent  estates  but 
who  upon  appeal  to  the  Supreme  Court  has  had  such  certificate  refused 
may  apply  to  the  court  at  Melbourne  upon  giving  such  notice  as  the 
rules  may  direct,  and  the  court  may,  having  regard  to  the  grounds  of 
the  refusal  of  the  certificate  and  the  period  which  has  elapsed  since 
such  refusal,  grant  or  further  suspend  any  such  certificate  for  such 
period  and  upon  such  terms  (if  any)  as  the  court  may  deem  just.  Every 
certificate  granted  under  the  provisions  of  this  section  shall  be  in  the 
same  form  and  have  the  same  effect  as  any  certificate  granted  under  the 
law  in  force  in  Victoria  at  the  time  any  such  certificate  was  refused. 

Any  person  whose  certificate  has  been  refused  under  the  law  relating 
to  insolvency  in  force  in  Victoria  before  the  passing  of  the  Insolvency  no.  273. 
Statute  1871  but  who  not  having  appealed  to  the  Supreme  Court 
against  such  refusal  cannot  avail  himself  of  the  rider  to  the  Act  of  the 
Governor  and  Legislative  Council  of  New  South  Wales  made  and  passed 
in  the  tenth  year  of  the  reign  of  Her  present  Majesty  intituled  "  An  Act  lQ  vict  No  14 
to  remove  Difficulties  in  the  Disposal  Administration  and  Distribution 
of  Insolvent  Estates  "  or  of  the  provisions  of  the  one  hundred  and  ninth 
section  of  the  "  Insolvency  Statute  1865"  may  apply  to  the  court  at 
Melbourne  subject  to  giving  such  notice  as  the  rules  may  direct  for  an 
order  granting  him  a  certificate  and  the  court  shall  having  regard  to  the 
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SECS.  152-53.  grounds  of  the  refusal  of  the  certificate  and  the  period  which  has 
insolvency  elapsed  since  such  refusal  grant  or  further  suspend  any  such  certificate 
statute  1871.       £or  BliCii  p^Q^  an(j  Upon  such  terms  (if  any)  as  the  court  may  deem 

just.  Every  certificate  granted  under  the  provisions  of  this  section 
shall  be  in  the  same  form  and  have  the  same  effect  as  any  certificate 
granted  under  the  law  in  force  in  Victoria  at  the  time  any  such  cer- 
tificate was  refused,     (pp.  401,  402,  ante). 

Part  IX. — Liquidation  by  Arrangement. 
Regulation*  aa        103.  The  following  regulations  shall  be  made  with  respect  to  the 

to  liquidation  by 

arrangement,      liquidation  by  arrangement  of  the  affairs  of  the  debtor  : — (pp.  411  to 

c.  71  8. 125. 

(i.)  A  debtor  unable  to  pay  his  debts  may  summon  a  general  meet- 
ing of  his  creditors,  and  such  meeting  may,  by  an  extra- 
ordinary resolution  as  hereinafter  defined,  declare  that  the 
affairs  of  the  debtor  are  to  be  liquidated  by  arrangement 
and  not  in  insolvency,  and  may  at  that  or  some  subsequent 
meeting,  held  at  an  interval  of  not  more  than  a  week,  by  an 
ordinary  resolution  appoint  a  trustee,  with  or  without  a 
committee  of  inspection,     (pp.  412,  421,  ante). 

(n.)  All  the  provisions  of  this  Act  relating  to  the  meeting  for 
election  of  a  trustee  and  to  other  meetings  of  creditors 
including  the  description  of  creditors  entitled  to  vote  at 
such  meetings,  and  the  debts  in  respect  of  which  they  are 
entitled  to  vote,  shall  apply  respectively  to  the  said  meeting 
of  creditors  and  to  subsequent  meetings  of  creditors  for  the 
purposes  of  this  section,  subject  to  the  following  modifi- 
cations : — (p.  423,  ante). 

(a)  That  every  such  meeting  shall  be  presided  over  by 

such  chairman  as  the  meeting  may  elect ;  and 

(b)  That  no  creditor  shall  be  entitled  to  vote  until  he  has 

proved  by  a  statutory  declaration  a  debt  provable  in 
insolvency  to  be  due  to  him,  and  the  amount  of  such 
debt,  with  any  prescribed  particulars;  and  any 
person  wilfully  making  a  false  declaration  in  rela- 
tion to  such  debt  shall  be  guilty  of  a  misdemeanor, 
(pp.  28,  423,  ante). 

(c)  An   extraordinary   resolution  shall   be  a  resolution 

agreed  to  by  a  majority  in  number  and  value  of  the 
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creditors  of  the  debtor  appearing  on  the  statement     SBC.  163. 


hereinafter  mentioned,     (pp.  163,  412,  a7ite).  inwivmou 

statute  Si. 

{in.)  The  debtor,  unless  prevented  by  sickness  or  other  cause  satis- 
factory to  such  meeting,  shall  be  present  at  the  meeting  at 
which  the  extraordinary  resolution  is  passed,  and  shall 
answer  any  inquiries  made  of  him,  and  he,  or  if  he  is  so 
prevented  from  being  at  such  meeting  some  one  on  his 
behalf,  shall  produce  to  the  meeting  a  statement  in  the 
prescribed  form  verified  by  the  affidavit  or  declaration  of 
the  debtor  showing  the  whole  of  his  assets  and  debts,  and 
the  names  and  addresses  of  the  creditors  to  whom  his  debts 
are  due.  And  where  a  debt  is  on  a  bill  of  exchange  or 
promissory  note  the  holder  of  which  is  then  unknown  the 
amount  of  such  bill  or  note  the  date  when  the  same  will  fall 
due  and  the  name  of  the  acceptor  or  person  to  whom  the 
same  is  payable  and  of  the  last-known  holder  shall  be 
stated,     (pp.  415,  416,  ante). 

(rv).  The  extraordinary  resolution,  together  with  the  statement  of 
the  assets  and  debts  of  the  debtor,  and  the  name  of  the 
trustee  appointed,  and  of  the  members  (if  any)  of  the  com- 
mittee of  inspection,  shall  be  presented  to  the  chief  clerk 
and  it  shall  be  his  duty  to  inquire  whether  such  resolution 
has  been  passed  in  manner  directed  by  this  section  ;  but  if 
satisfied  that  it  was  so  passed,  and  that  a  trustee  has  been 
appointed  with  or  without  a  committee  of  inspection,  he 
shall  forthwith  register  the  resolution  and  the  statement  of 
the  assets  and  debts  of  the  debtor,  and  such  resolution  and 
statement  shall  be  open  for  inspection  on  the  prescribed 
conditions,  and  the  liquidation  by  arrangement  shall  be 
deemed  to  have  commenced  as  from  the  date  of  the  appoint 
ment  of  the  trustee,     (pp.  421,  424,  ante). 

(v.)  All  the  property  of  the  debtor  shall,  from  and  after  the  date 
of  the  appointment  of  a  trustee,  vest  in  such  trustee  under 
a  liquidation  by  arrangement  and  be  divisible  amongst  the 
creditors,  and  all  such  settlements  conveyances  transfers 
charges  payments  obligations  and  proceedings  as  would  be 
void  against  the  trustee  in  the  case  of  sequestration  shall  be 
void  against  the  trustee  in  the  case  of  liquidation  by 
arrangement,     (p.  422,  ante). 

(vi.)  The  certificate  of  the  chief  clerk  in  respect  of  the  appoint- 
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SBC.  153.  ment  of  any  trustee  in  the  case  of  a  liquidation  by  arrange- 

insolvency  ment  shall  be  conclusive  evidence  of  his  appointment,    (p. 

5****18n-  422,  ante). 

(vn.)  The  trustee  under  a  liquidation  shall  have  the  same  powers 
and  perform  the  same  duties  as  a  trustee  under  sequestration, 
and  the  property  of  the  debtor  shall  be  distributed  in  the 
same  manner  as  in  an  insolvency  :  and  with  the  modification 
hereinafter  mentioned  all  the  provisions  of  this  Act  shall, 
so  far  as  the  same  are  applicable,  apply  to  the  case  of  a 
liquidation  by  arrangement  in  the  same  manner  as  if  the 
word  "  insolvent  "  included  a  debtor  whose  affairs  are  under 
liquidation,  and  the  word  "  sequestration "  included  liqui- 
dation by  arrangement ;  and  in  construing  such  provisions 
the  appointment  of  a  trustee  under  a  liquidation  shall, 
according  to  circumstances,  be  deemed  to  be  equivalent  to 
and  a  substitute  for  the  order  of  sequestration  or  the  service 
of  an  order  of  sequestration,  (pp.  60,  346,  413,  422,  423, 
461,  ante). 

(vm.)  The  creditors  at  any  general  meeting  may  prescribe  the  bank 
into  which  the  trustee  is  to  pay  any  moneys  received  by  him, 
and  the  sum  which  he  may  retain  in  his  hands,  (p.  423, 
ante). 

(ix.)  The  release  of  the  trustee  may  be  granted  by  a  special  resolu- 
tion of  the  creditors  in  general  meeting,  and  the  accounts 
may  be  audited  in  pursuance  of  such  resolution  at  such  time 
and  in  such  manner  and  upon  such  terms  and  conditions  as 
the  creditors  think  fit.     (p.  426,  ante). 

(x.)  A  discharge  may  be  granted  to  the  debtor  by  three-fourths  in 
number  and  value  of  the  creditors  who  have  proved  debts, 
and  such  discharge  shall  be  in  the  prescribed  form  and 
given  in  prescribed  manner  and  at  the  prescribed  time,  and 
the  trustee  shall  report  to  the  chief  clerk  the  discharge  of 
the  debtor,  and  a  certificate  of  such  discharge  given  by  the 
chief  clerk  shall  have  the  same  effect  as  a  certificate  of  dis- 
charge given  to  an  insolvent  under  this  Act,  but  any  such 
discharge  may  be  set  aside  by  the  court  upon  the  application 
of  any  creditor  if  it  appears  that  the  same  has  been  obtained 
by  fraud  or  by  giving  any  preference  to  one  creditor  over 
another  or  if  the  debtor  has  been  guilty  of  any  felony  or 
misdemeanor  under  this  Act.     (pp.  425,  426,  ante). 
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(xi.)  The  provisions  of  Part  VIII.  of  this  Act  shall  not  apply  to  a  8ECS.  153-54. 
debtor  whose  affairs  are  under  liquidation  under  this  Part  Tnaoivency 
of  this  Act,  but  if  such  debtor  shall  not  have  obtained  his 
discharge  within  three  years  from  the  commencement  of  the 
liquidation  any  balance  remaining  unpaid  at  the  expiration 
of  such  period  in  respect  of  any  debt  proved  under  the 
liquidation  (but  without  interest  in  the  meantime)  shall  be 
deemed  to  be  a  subsisting  debt  in  the  nature  of  a  judgment 
debt,  and  subject  to  the  rights  of  any  persons  who  have 
become  creditors  of  the  debtor  since  the  commencement  of 
the  liquidation  may  with  the  sanction  of  the  court  be 
enforced  against  any  property  of  the  debtor,  but  to  the 
extent  only  and  at  the  time  and  in  the  manner  directed  by 
the  court,  and  after  giving  such  notice  as  may  be  prescribed 
or  ordered  by  the  court  and  save  as  herein  provided  no 
action  or  suit  shall  be  commenced  or  carried  on  against  any 
debtor  whose  affairs  are  liquidated  by  arrangement  under 
this  Part  of  this  Act  for  a  debt  provable  under  the  liquida- 
tion,    (pp.  346,  422,  423,  461,  ante). 

(xn.)  Rules  of  court  may  be  made  in  relation  to  proceedings  on 
the  occasion  of  liquidation  by  arrangement  in  the  same 
manner  and  to  the  same  extent  and  of  the  same  authority 
as  in  respect  of  proceedings  under  a  sequestration,  (p.  424, 
ante). 

(xiii.)  If  it  appear  to  the  court  on  satisfactory  evidence  that  the 
liquidation  by  arrangement  cannot,  in  consequence  of  legal 
difficulties  or  of  there  being  no  trustee  for  the  time  being  or 
for  any  sufficient  cause,  proceed  without  injustice  or  undue 
delay  to  the  creditors  or  to  the  debtor,  the  court  may  on 
the  petition  of  the  trustee  or  of  any  creditor  whose  debt 
amounts  to  fifty  pounds  and  upwards  sequestrate  the  pro- 
perty of  the  debtor  and  proceedings  may  be  had  accordingly, 
(pp.  82,  427,  ante). 

(xiv.)  Where  no  committee  of  inspection  is  appointed  the  trustee 
may  act  on  his  own  discretion  in  cases  where  he  would 
otherwise  have  been  bound  to  refer  to  such  committee,  (p. 
421,  ante). 

Part  X. — Composition  with  Creditors,    (pp.  411  to  439,  ante). 


1M.  The  creditors  of  a  debtor  unable  to  pay  his  debts  mav.  without  KeRuWtogf. 

1    J  •>  '  to  oompoeiti 

any  proceedings  of  insolvency,  by  an  extraordinary  resolution  as  herein-  with  creditore- 


M 

ion 
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SEC.  154.     after  defined,  resolve  that  a  composition  shall  be  accepted  in  satisfaction 
insolvency         °^  *^e  debts  due  f*>  them  from  the  debtor,     (p.  412,  atUe). 

Statute  ISM 

*• 151#  An  extraordinary  resolution  of  creditors  shall  be  a  resolution  which 

See  32  6  88  Vict.  .         .  111*1-  1  11*1  v 

«.  71  s.  128.  has  been  passed  by  three-fourths  in  number  and  value  of  the  creditors 
of  the  debtor,  appearing  on  the  statement  hereinafter  mentioned, 
assembled  or  represented  at  a  general  meeting  to  be  held  in  the  man- 
ner prescribed,  of  which  notice  has  been  given  in  the  prescribed  manner 

Act  of  1897.  and  has  been  confirmed  by  a  majority  in  number  and  value  of  the  said 
creditors  assembled  or  represented  at  a  subsequent  general  meeting  of 
which  notice  has  been  given  in  the  prescribed  manner  and  held  at  an 
interval  of  not  less  than  seven  days  nor  more  than  fourteen  days  from 
the  date  of  the  meeting  at  which  such  resolution  was  first  passed,  (pp. 
163,  412,  ante). 

The  debtor  unless  prevented  by  sickness  or  other  cause  satisfactory 
to  such  meetings  shall  be  present  at  both  the  said  meetings,  and  shall 
answer  any  inquiries  made  of  him,  and  he  or  if  he  is  so  prevented  from 
being  at  such  meetings  some  one  on  his  behalf  shall  produce  to  the  first 
meeting  a  statement  verified  by  the  affidavit  or  declaration  of  the 
debtor  showing  the  whole  of  his  assets  and  debts  and  the  names  and 
addresses  of  the  creditors  to  whom  such  debts  respectively  are  due. 
(pp.  415,  416,  ante). 

The  extraordinary  resolution,  together  with  the  statement  of  the 
debtor  as  to  his  assets  and  debts,  shall  be  presented  to  the  chief  clerk, 
and  it  shall  be  his  duty  to  inquire  whether  such  resolution  has  been 
passed  in  manner  directed  by  this  section  ;  and  if  satisfied  that  it  had 
been  so  passed  he  shall  forthwith  register  the  resolution  and  statement 
of  assets  and  debts,  but  until  such  registration  has  taken  place  such 
resolution  shall  be  of  no  validity,  and  any  creditor  of  the  debtor  may 
inspect  such  statement  at  prescribed  times  and  on  payment  of  such 
fee  (if  any)  as  may  be  prescribed,     (pp.  430,  431,  ante). 

The  creditors  may  by  an  extraordinary  resolution  add  to  or  vary  the 
provisions  of  any  composition  previously  accepted  by  them  without 
prejudice  to  any  persons  taking  interests  under  such  provisions  who  do 
not  assent  to  such  additions  or  variations,  and  any  such  extraordinary 
resolution  shall  be  presented  to  the  chief  clerk  in  the  same  manner  and 
with  the  same  consequences  as  the  extraordinary  resolution  by  which 
the  composition  was  accepted  in  the  first  instance,     (p.  434,  ante). 

The  provisions  of  a  composition  accepted  by  an  extraordinary  resolu- 
tion in  pursuance  of  this  Part  of  this  Act  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses  and  the  amount  of  the  debts  due 
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to  whom  are  shown  in  the  statement  of  the  debtor  produced  to  the  SECS.  154-58. 
meetings  at  which  the  resolution  has  passed,  but  shall  not  affect  or  Insoiveney 
prejudice  the  rights  of  any  other  creditors,     (p.  434,  ante).  statute  im. 

Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note  if  the 
debtor  is  ignorant  of  the  holder  of  any  such  bill  of  exchange  or  pro- 
missory note  he  shall  be  required  to  state  the  amount  of  such  bill  or 
note,  the  date  on  which  it  falls  due,  the  name  of  the  acceptor  or  person 
to  whom  it  is  payable,  and  any  other  particulars  within  his  knowledge 
respecting  the  same,  and  the  insertion  of  such  particulars  shall  be 
deemed  a  sufficient  description  of  the  creditor  of  the  debtor  in  respect 
of  such  debt ;  and  any  mistake  made  inadvertently  by  a  debtor  in  the 
statement  of  his  debts  may  be  corrected  after  the  prescribed  notice  has 
been  given  with  the  consent  of  a  general  meeting  of  his  creditors,  (pp. 
416,  417,  ante). 

The  provisions  of  any  composition  made  in  pursuance  of  this  section 
may  be  enforced  by  the  court  on  a  motion  made  in  a  summary  manner 
by  any  person  interested,  and  any  disobedience  of  the  order  of  the  court 
made  on  such  motion  shall  be  deemed  to  be  a  contempt  of  court,  (p. 
437,  ante). 

Rules  of  court  may  be  made  in  relation  to  proceedings  on  the  occasion 
of  the  acceptance  of  a  composition  by  an  extraordinary  resolution  of 
creditors  in  the  same  manner  and  to  the  same  extent  and  of  the  same 
authority  as  in  respect  of  proceedings  in  insolvency. 

If  it  appear  to  the  court  on  satisfactory  evidence  that  a  composition 
under  this  Part  of  this  Act  cannot,  in  consequence  of  legal  difficulties, 
or  for  any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to 
the  creditors  or  to  the  debtor,  or  ought  not  to  proceed  on  account  of 
any  fraud  on  the  part  of  the  debtor  or  any  creditor  or  other  person, 
the  court  may  sequestrate  the  property  of  the  debtor,  and  proceedings 
may  be  had  accordingly,     (pp.  82,  436,  438,  ante). 

195.  The  registration  by  the  chief  clerk  of  a  resolution  of  the  creditors  Registration  of 

resolutions  of 

on  the  occasion  of  the  liquidation  by  arrangement  under  Part  IX.  of  creditors 

•*  jo  conclusive  in 

this  Act,  or  of  a  resolution  by  the  creditors  on  the  occasion  of  a  com-  certain  oases, 
position  under  this  Part  of  this  Act,  shall,  in  the  absence  of  fraud,  be  32  &  ss vict 
conclusive  evidence  that  such  resolutions  respectively  were  duly  passed  c* 71 8* 127, 
and  all   the   requisitions  of   this  Act  in  respect  of  such  resolutions 
complied  with.     (pp.  418,  425,  434,  ante). 

Part  XI. — Offences  against  the  Insolvent  Law. 

186.  As  to  persons  other  than  the  insolvent  the  following  provisions 
shall  be  made  : — (pp.  451  to  453,  ante). 
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SEC.  156. 

Insolvency 
Statute  1871 
«.  153. 

Concealing 
insolvent's 
effects. 


Persons  forging 
seal  &o.  guilty  of 
felony. 


At  to  offence 
of  removing 
embezzling  &c. 
any  property 
under  attach- 
ment. 


As  to  offence 
of  knowingly 
receiving  any 
fraudulent 
alienation  &c. 
from  insolvent. 


Inserting  false 
advertisement. 


(i.)  Any  person  who  shall  wilfully  conceal  any  real  or  personal 
estate  of  an  insolvent  with  intent  to  defraud  his  creditors 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  suffer  imprisonment  with  or  without  hard 
labour  for  any  period  not  exceeding  three  years,  (p.  451 
ante). 

(n.)  Every  person  who  shall  forge  the  seal  or  any  order  certificate 
or  process  of  the  court  or  who  shall  serve  or  enforce  any 
such  forged  order  or  process  knowing  the  same  to  be  forged, 
or  deliver  or  cause  to  be  delivered  to  any  person  any  paper 
falsely  purporting  to  be  the  original  or  a  copy  of  any  sum- 
mons certificate  order  warrant  or  other  process  of  the  court 
or  a  judge,  or  who  shall  act  or  profess  to  act  under  any  false 
colour  or  pretence  of  such  order  warrant  or  other  process 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  imprisoned  with  or  without  hard  labour  for 
any  term  not  exceeding  three  years,     (p.  451,  ante). 

(in.)  If  any  person  shall  dispose  of  receive  remove  retain  conceal 
or  embezzle  any  property  moneys  or  securities  for  money 
belonging  to  any  insolvent  estate  which  have  been  attached 
knowing  the  same  to  have  been  so  attached  and  with  intent 
to  defeat  the  said  attachment,  or  shall  hinder  or  obstruct  or 
endeavour  to  hinder  or  obstruct  the  messenger  or  other 
person  authorized  to  make  the  same,  such  person  shall  on 
conviction  thereof  before  the  court  or  any  two  justices  suffer 
imprisonment  with  or  without  hard  labour  for  any  period 
not  exceeding  six  months,     (pp.  28,  452,  ante). 

(iv.)  If  any  person  shall  receive  or  accept  any  property  from  the 
insolvent  with  intent  to  defraud  the  creditors  of  the  insol- 
vent such  person  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  suffer  imprisonment  with  or  with- 
out hard  labour  for  any  period  not  exceeding  three  years, 
(p.  452,  ante). 

(v.)  Any  person  who  shall  insert  or  cause  to  be  inserted  in  the 
Government  Gazette  or  in  any  newspaper  any  advertisement 
purporting  to  be  under  this  Act  without  authority  or  know- 
ing the  same  to  be  false  in  any  material  particular  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
suffer  imprisonment  for  any  period  not  exceeding  three 
years,     (p.  452,  ante). 
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(vi.)  If  any  creditor  insolvent  or  other  person  in  any  insolvency  or  SECS.  156-67. 
liquidation  by  arrangement  or  composition  with  creditors  i1lS0ivency 
in  pursuance  of  this  Act  wilfully  and  with  intent  to  defraud  statute  187L 

r  J  False  claim  &c. 

makes  any  false  claim,  or  any  proof  declaration  or  state-  a  misdemeanor. 

32  &  33  Vict. 

ment  of  account  which  is  untrue  in  any  material  particular,  c.  «2s.  14. 
he  shall  be  guilty  of  a  misdemeanor,  punishable  with  im- 
prisonment not  exceeding  three  years  with  or  without  hard 
labour,     (p.  452,  ante). 

157.  Any  insolvent,  and  any  person  whose  affairs  are  liquidated  by  Punishment  of 
arrangement  in  pursuance  of  Part  IX.  of  this  Act,  shall  in  each  of  the  debtors, 
cases  following  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction     '  ' 
thereof  shall  be  liable  to  be  imprisoned  for  any  time  not  exceeding  three 
years,  with  or  without  hard  labour,  that  is  to  say : —  (pp.  453  to  459, 
ante), 

(l)  If  he  does  not,  to  the  best  of  his  knowledge  and  belief,  fully 
and  truly  discover  to  the  court  upon  any  examination 
under  this  Act  or  to  the  trustee  administering  his  estate 
for  the  benefit  of  his  creditors  all  his  property,  real  and 
personal,  and  how,  and  to  whom,  and  for  what  considera- 
tion and  when  he  disposed  of  any  part  thereof,  except  such 
part  as  has  been  disposed  of  in  the  ordinary  way  of  his 
business  or  trade  (if  any),  or  laid  out  in  the  ordinary  expense 
of  his  family,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud  :     (p.  453,  ante), 

(il.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all 
such  part  of  his  real  and  personal  property  as  is  in  his 
custody  or  under  his  control,  and  which  he  is  required  by 
law  to  deliver  up,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud  :     (p.  454,  ante). 

(in.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all 
books  documents  papers  and  writings  in  his  custody  or 
under  his  control  relating  to  his  property  or  affairs,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud  :  (p. 
454,  ante). 

(it.)  If  before  or  after  sequestration  or  the  commencement  of  the 
liquidation,  he  conceals  any  part  of  his  property  to  the 
value  of  ten  pounds  or  upwards,  or  conceals  any  debt  due 
to  or  from  him,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud  :  (p.  454,  ante). 
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SEC.  157.  (v.)  If  before  or  after  sequestration  or  the  commencement  of  the 

innlvency  liquidation,  he  fraudulently  removes  any  part  of  his  property 

of  the  value  of  ten  pounds  or  upwards  :  (p.  455,  ante). 

(vi.)  If  he  makes  any  material  omission  in  any  statement  relating 
to  his  affairs,  unless  the  jury  is  satisfied  that  he  had  no  in- 
tent to  defraud  :     (p.  455,  ante). 

(vn.)  If,  knowing  or  believing  that  a  false  debt  has  been  proved 
by  any  person  under  the  insolvency  or  liquidation,  he  fail 
for  a  period  of  a  month  to  inform  such  trustee  as  aforesaid 
thereof  :     (p.  455,  ante). 

(vnx.)  If  after  sequestration  or  the  commencement  of  the  liquida- 
tion, he  prevents  the  production  of  any  book  document 
paper  or  writing  affecting  or  relating  to  his  property  or 
affairs,  unless  the  jury  is  satisfied  that  he  had  no  intent  to 
conceal  the  state  of  his  affairs  or  to  defeat  the  law :  (p. 
455,  ante).  ♦ 

(ix.)  If  before  or  after  sequestration  or  the  commencement  of  the 
liquidation,  he  conceals  destroys  mutilates  or  falsifies  or  is 
privy  to  the  concealment  destruction  mutilation  or  falsifi- 
cation of  any  book  or  document  affecting  or  relating  to  his 
property  or  affairs,  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the 
law  :     (p.  455,  ante). 

(x.)  If  before  or  after  sequestration  or  the  commencement  of  the 
liquidation,  he  makes  or  his  privy  to  the  making  of  any 
false  entry  in  any  book  or  document  affecting  or  relating 
to  his  property  or  affairs,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat 
the  law  :     (p.  456,  ante). 

(xi.)  If  before  or  after  sequestration  or  the  commencement  of  the 
liquidation,  he  fraudulently  parts  with  alters  or  makes  any 
omission,  or  is  privy  to  the  fraudulently  parting  with  alter- 
ing  or  making  any  omission  in  any  document  affecting  or 
relating  to  his  property  or  affairs  :     (p.  456,  ante). 

(xn.)  If  after  sequestration  or  the  commencement  of  the  liquidation, 
or  at  any  meeting  of  his  creditors  within  four  months  next 
before  sequestration  or  the  commencement  of  the  liquidation, 
he  attempts  to  account  for  any  part  of  his  property  by 
fictitious  losses  or  expenses  :     (p.  456,  ante). 
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(xm.)  If  within  four  months  next  before  sequestration  or  the  com-  SECS.  157-60. 
mencement  of  the  liquidation,  he,  by  any  false  representation  Jnsoivenev 
or  other  fraud,  has  obtained  any  property  on  credit  and  has  Slfatt*te  187L 
not  paid  for  the  same  :     (p.  457,  ante). 

(xiv.)  If  within  four  months  next  before  sequestration  or  the  com- 
mencement of  the  liquidation,  he  being  a  trader  obtains, 
under  the  false  pretence  of  carrying  on  business  and  dealing 
in  the  ordinary  way  of  his  trade,  any  property  on  credit, 
and  has  not  paid  for  the  same,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  :     (p.  457,  ante). 

(xv.)  If  within  four  months  next  before  sequestration  or  the  com- 
mencement of  the  liquidation,  he  pawns  pledges  or  disposes 
of  otherwise  than  in  the  ordinary  way  of  his  trade  or  busi- 
ness any  property  which  he  has  obtained  on  credit  and  has 
not  paid  for,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud  :  (p.  458,  ante). 

(xvi.)  If  he  is  guilty  of  any  false  representation  or  other  fraud  for 
the  purpose  of  obtaining  the  consent  of  his  creditors  or  any 
of  them  to  any  agreement  with  reference  to  his  affairs  or  his 
insolvency  or  liquidation,     (p.  459,  ante). 

188.  If  in  any  composition  with  creditors  under  Part  X.  of  this  Act  Punishment  for 

.  fraud  in  cases  ol 

any  debtor  make  at  any  meeting  of  creditors  any  false  statement  or  any  compoaition. 
material  omission  in  any  statement  relating  to  his  affairs,  or  if  he  be  -9-1  • 
guilty  of  any  false  representation  or  other  fraud  for  the  purpose  of 
obtaining  the  consent  of  his  creditors  or  any  of  them  to  any  agreement 
with  reference  to  his  affairs  or  to  such  composition,  he  shall  be  guilty  of 
a  misdemeanor  and  may  be  imprisoned  for  any  term  not  exceeding  three 
years  with  or  without  hard  labour,     (p.  439,  ante). 

189.  If  any  insolvent  or  person  who  has  his  affairs  liquidated  by  Penalty  for 

*  x  rf   absconding  with 

arrangement  after  sequestration  or  the  commencement  of  the  liquida-  property, 
tion,  or  within  four  months  before  such  sequestration  or  commencement  ^  '^  vJct 
quits  Victoria  and  takes  with  him,  or  attempts  or  makes  preparation  for  c<  62  8* 12, 
quitting  Victoria  and  for  taking  with  him  any  part  of  his  property  to 
the  amount  of  twenty  pounds  or  upwards  which  ought  by  law  to  be 
divided  amongst  his  creditors,  he  shall  (unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud)  be   guilty  of  felony,  punishable  with 
imprisonment  for  a  time  not  exceeding  three  years  with  or  without  hard 
labour,     (p.  461,  ante). 

160.  Any  person  shall  in  each  of  the  cases  following  be  deemed  guilty  Penalty  on 

,  .  .  fraudulently 

of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  be  im-  obtaining  credit 

34  *°* 
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SEC8.  160-63. 


Insolvency 
Statute  1871 
8.  157. 

32  &  33  Vict, 
a  62  i.  13. 


Debts  incurred 
by  fraud. 

Ib.  8.  168. 

lb.  s.  15. 


Councillors  and 
others 

disqualified  by 
arrangements. 

lb.  8.  100. 

See  ib.  s.  21. 


Punishments 
under  this  Act 
cumulative., 

lb.  8. 161.3 

ib. s. 23.:  im- 


prisoned for  any  time  not  exceeding  one  year  with  or  without  hard 
labour,  that  is  to  say  : — 

(i.)  If  incurring  any  debt  or  liability  he  has  obtained  credit  under 
false  pretences,  or  by  means  of  any  other  fraud :  (p.  462, 
ante). 

« 

(n.)  If  he  has,  with  intent  to  defraud  his  creditors,  or  any  of  them, 
made  or  caused  to  be  made  any  gift  delivery  or  transfer  of 
or  any  charge  on  his  property  :     (pp.  462,  463,  ante). 

(in.)  If  he  has,  with  intent  to  defraud  his  creditors,  concealed  or 
removed  any  part  of  his  property  since  or  within  two  months 
before  the  date  of  any  unsatisfied  judgment  or  order  for 
payment  of  money  obtained  against  him.     (p.  462,  ante). 

161.  Where  a  debtor  makes  any  arrangement  or  composition  with 
his  creditors  under  the  provisions  of  this  Act  he  shall  remain  liable  for 
the  unpaid  balance  of  any  debt  which  he  incurred  or  increased,  or  where- 
of before  the  date  of  the  arrangement  or  composition  he  obtained  for- 
bearance, by  any  fraud,  provided  the  defrauded  creditor  has  not  assented 
to  the  arrangement  or  composition  otherwise  than  by  proving  his  debt 
and  accepting  dividends,     (pp.  439,  463,  ants). 

162.  Where  under  the  provisions  of  any  Act  now  or  hereafter  in 
force  the  members  of  any  board  or  of  the  council  of  any  city  town 
borough  or  shire  or  of  other  public  body  are  rendered  incapable  by 
reason  of  insolvency,  such  incapacity  shall  extend  to  every  arrangement 
or  composition  by  every  such  member  with  his  creditors  under  this  Act 
(p.  350,  ante), 

163.  Where  any  person  is  liable  under  any  other  Act  of  Parliament 
or  at  common  law  to  any  punishment  or  penalty  for  any  offence  made 
punishable  by  this  Act,  such  person  may  be  proceeded  against  under 
such  other  Act  of  Parliament  or  at  common  law  or  under  this  Act,  so 
that  he  be  not  punished  twice  for  the  same  offence,     (p.  28,  ante). 


Section  2. 


SCHEDULE. 


Date  of  Act. 


Title  of  Act. 


34  Vict.  No.  379    ...    "  Insolvency  Statute  1871  " 


35  Vict.  No.  411 


"  An  Act  to  amend  the  *  Insolvency 
"  *  Statute  1871 ' " 


Extent  of  Repeal- 


So  much  as  is  do1 
already  repealed. 
The  whole. 


THE  INSOLVENCY  ACT  1897 


No.  1513. 


[The  figures  at  the  end  of  the  sections  relate  to  the  pages  of 
the  text  -where  the  subject  is  referred  to.] 


An  Act  to  amend  the  Law  relating  to  Insolvency. 

[6th  September,  1897.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with 
the  advice  and  consent  of  the  Leglislative  Council  and  the  Legislative 
Assembly  of  Victoria  in  this  present  Parliament  assembled  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say) : — 

1.  (1)  This  Act  may  be  cited  as  the  Insolvency  Act  1897,  and  shall  short  title  and 

construction. 

be  read  and  construed  as  one  with  the  Insolvency  Act  1890  (hereinafter 
called  the  Principal  Act),  and  this  Act  and  the  Principal  Act  and  any 
Act  amending  the  said  Act  or  this  Act  may  be  cited  together  as  the 
Insolvency  Acts. 

(2)  This  Act  shall  come  into  operation  on  the  first  day  of  January  Commencement. 
One  thousand  eight  hundred  and  ninety-eight. 

(3)  This  Act  is  divided  into  Parts  as  follows  : —  Division. 

Part  I. — Jurisdiction  and  Powers  of  Courts. 

Part  II. — Assignees  and  Trustees. 

Part  III. — Committee  of  Inspection. 

Part  IV. — Official  Accountant. 

Part  V. — Compositions. 

Part  VI. — Deeds  of  Arrangement. 

Part  VII. — Certificate  of  Discharge. 

Part  VIII. — Settlements. 

Part  IX. — Petitions. 

Part  X. — Examinations. 

Part  XI. — Deceased  Persons'  Estates. 

Part  XII. — Supplemental. 
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SECS.  2-5. 

Repeal  and 
amendment. 

First  Schedule. 


2.  The  Act  mentioned  in  the  First  Schedule  to  this  Act  to  the  extent 
"  to  which   the  same  is  in  and  by  the  said  Schedule  expressed  to  be 
repealed  is  hereby  repealed  accordingly. 


Power  of  judge 
in  chambers. 


Exceptions. 


Part  I. — Jurisdiction  and  Powers  of  Court. 

3.  Subject  to  the  provisions  of  this  Act  a  judge  may  exercise  in 
chambers  the  whole  or  any  part  of  the  jurisdiction  of  the  court.  Pro- 
vided that  the  following  matters  and  applications  shall  be  heard  and 
determined  in  open  court,  namely  : — (p.  91,  ante). 

(a)  Examinations  under  Part  VII.  of  the  Principal  Act  : 

(6)  Applications  for  certificates  of  discharge  : 

(c)  Applications  to  consider  and  the  consideration  of  a  composition : 

(d)  Applications  to  set  aside  or  avoid  any  settlement  conveyance 
transfer  security  or  payment  or  to  declare  for  or  against  the 
title  of  trustees  to  any  property  adversely  claimed  : 

(e)  Applications  for  the  committal  of  any  person  to  prison :  (pp.  25, 
37,  ante). 

(/)  Appeals  against  the  rejection  of  a  proof  or  applications  to 
expunge  or  reduce  a  proof  where  the  amount  of  proof  exceeds 
Two  hundred  pounds  : 

(g)  Applications  for  the  trial  of  issues  of  fact  with  a  jury  and  the 
trial  of  such  issues  :  (p.  9,  ante). 

i.  Subject  to  the  provisions  of  this  Act  any  matter  or  application 
may  at  any  time  if  a  judge  thinks  fit  be  adjourned  from  chambers  to 
court  or  from  court  to  chambers,  and  if  all  the  contending  parties  require 
any  matter  or  application  to  be  adjourned  from  chambers  into  court  it 
shall  be  so  adjourned,     (p.  9,  ante). 

General  power  of      5.  (1)  Subject  to  the  provisions  of  this  Act  the  court  shall  have  full 

Insolvency 

Court.  power  to  decide  all  questions  of  priorities  and  all  other  questions  what- 

&C47  Vict  cap.     soever  whether  of  law  or  fact  which  may  arise  in  any  case  of  insolvency 

62)  s.  102. 

coming  within  the  cognizance  of  the  court  or  which  the  court  deems  it 
expedient  or  necessary  to  decide  for  the  purpose  of  doing  complete 
justice  or  making  a  complete  distribution  of  property  in  any  such  case, 
(pp.  4,  9,  12,  13,  173,  ante). 

(2)  The  jurisdiction  given  by  this  section  shall  not  be  exercised  for 
the  purpose  of  adjudicating  upon  any  claim  not  arising  in  the  insolvency 
unless  all  parties  to  the  proceeding  consent  thereto  or  the  money  or 


Adjournment 
from  chambers 
to  court  and 
vice  vend. 
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money's  worth  in  dispute  does  not  in  the  opinion  of  the  judge  exceed  in     SEC8.  5-9, 
value  Five  hundred  pounds,     (pp.  4,  7,  8,  ante). 

6.  (1)  If  in  any  proceeding  in  the  court  there  arises  any  question  of  oi^ctby^junj! 
fact  which  the  parties  desire  to  be  tried  by  a  jury  instead  of  by  the  SeeE.  (1883)  s. 
court  itself  or  which  the  court  thinks  ought  to  be  tried  by  a  jury  the 
court  may  direct  such  trial  by  a  jury  to  be  had  before  itself  or  some 
other  competent  court  accordingly,  and  shall  settle  the  form  in  which 
such  question  of  fact  shall  be  stated  for  trial  and  give  all  necessary 
directions  for  the  purpose  of  such  trial,     (p.  17,  ante). 

(2)  If  such  trial  take  place  before  the  court  or  in  the  Supreme  Court  Mode  of  trial  by 
it  shall  be  had  in  the  same  manner  as  if  it  were  the  trial  by  a  jury  of  an 

issue  of  fact  in  an  action  in  the  Supreme  Court,  and  if  such  trial  take 
place  in  any  other  court  it  shall  be  had  in  the  manner  in  which  jury 
trials  in  ordinary  cases  are  by  law  held  in  such  court,     (p.  18,  ante). 

(3)  If  a  trial  be  had  elsewhere  than  in  the  court  the  finding  of  the  SbJfXSfiP 
jury  shall  be  certified  by  the  associate  or  other  proper  officer  to  the  t0  the  court' 
court  which  shall  make  such  order  in  the  matter  as  it  shall  think  fit. 

(p.  18,  ante). 

(4)  In  every  case  the  court  before  which  the  trial  is  had  may  grant  „£w  trial.*™11* 
a  new  trial  if  it  thinks  fit,  and  for  such  purpose  the  ordinary  rules  of 

practice  and  procedure  in  such  court  shall  apply,     (p.  18,  ante). 

(5)  For  the  purposes  of  trials  with  a  jury  all  the  provisions  of  the 
Juries  Act  1890  and  any  Act  amending  the  same  so  far  as  the  same 
relate  to  civil  trials  shall  apply. 

(6)  The  Chief  Clerk  shall  in  relation  to  all  trials  with  a  jury  perform 
the  same  duties  and  functions  as  the  Registrar  of  the  County  Court  per- 
forms in  relation  to  the  County  Court,     (p.  18,  ante). 

7.  In  section  one  hundred  and  seventy-nine  of  the  Justices  Act  1890  °fffn«»  °g*lM* 

*  Acts  may  be 

the  words  "  (xv.)  Offences  against  any  provisions  of  the  laws  relating  j£Jri0i£5eneral 
to  bankrupts  or  insolvents  "  are  hereby  repealed,     (p.  25,  ante). 

8.  The  court  may  commit  any  insolvent  or  other  person  whom  it  may  Power  to 

J  '  r  J  commit  for  trial. 

believe  to  have  committed  or  who  may  be  charged  before  it  with  the 
commission  of  any  indictable  offence  against  the  Insolvency  Acts  to  take 
his  her  or  their  trial  either  before  the  Supreme  Court  or  a  court  of 
general  sessions  and  may  grant  or  refuse  bail  to  such  insolvent  or  other 
person,  and  for  the  aforesaid  purposes  shall  have  all  the  powers  of  a 
police  magistrate,     (pp.  25,  349,  ante). 

9.  (1)  The  court  may  if  it  thinks  fit  upon  the  request  of  any  party  Special  coae. 
to  the  proceeding  transmit  any  question  of  law  by  way  of  special  case 
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6ECS.  9-11.  to  the  Supreme  Court  which  shall  have  full  power  to  determine  the 
same.  The  decision  of  the  Supreme  Court  as  certified  by  the  Prothono- 
tary  thereof  shall  be  forwarded  to  and  filed  in  the  court  whence  such 
special  case  shall  have  been  transmitted  and  shall  be  binding  upon  the 
court,     (p.  15,  ante). 

(2)  In  any  case  in  which  the  court  shall  in  consequence  of  the 
opposition  of  any  person  or  at  the  instance  of  any  person  transmit  any 
question   of  law  by  way  of  special  case  to  the  Supreme  Court  there 

'shall  be  stated  in  such  special  case  the  name  or  names  of  the  person  or 
persons  at  whose  instance  or  in  consequence  of  whose  opposition  such 
special  case  has  been  transmitted,  and  such  person  or  persons  shall  be 
deemed  to  be  a  party  or  parties  thereto,     (p.  15,  ante). 

(3)  The  Supreme  Court  shall  have  full  power  and  discretion  in  respect 
to  the  costs  of  a  special  case,  or  may  if  it  think  fit  reserve  the  question 
of  such  costs  for  the  consideration  of  the  court,     (pp.  15,  59,  ante). 


Discretionary 
powers  of  the 
oourt. 

See  E. (1888) 
8.  105  (IX 


Power  of 
amendment. 

See  E.  (1883) 
8.  105  (3). 


See  E. (1883) 
s.  105  (4)l 


Actions  by 
trustee  and 
insolvent's 
partners. 

See  E. (1883) 
8.  113. 


10.  (1)  Subject  to  the  provisions  of  this  Act  and  to  general  rules  the 
costs  of  and  incidental  to  any  proceeding  under  the  said  Acts  shall  be 
in  the  discretion  of  the  Supreme  Court  or  the  court  (as  the  case  may 
be).  Provided  that  where  any  issue  is  tried  by  a  jury  the  costs  shall 
follow  the  event  unless  upon  application  made  for  good  cause  shown 
the  judge  before  whom  such  issue  is  tried  shall  otherwise  order,  (pp. 
48,  49,  ante). 

(2)  The  Supreme  Court  or  the  court  may  at  any  time  allow  upon 
such  terms  if  any  as  it  may  think  fit  to  impose  any  amendments  which 
in  the  judgment  of  the  Supreme  Court  or  the  court  ought  to  be  allowed 
in  any  proceeding  whether  there  be  anything  in  writing  to  amend  by  or 
not.     (pp.  21,  45,  104,  ante). 

(3)  Where  by  the  said  Acts  or  by  general  rules  the  time  for  doing 
any  act  or  thing  is  limited  the  Supreme  Court  or  the  court  (as  the  case 
may  be)  may  extend  the  time  either  before  or  after  the  expiration 
thereof  upon  such  terms  (if  any)  as  such  court  may  think  fit  to  impose, 
(pp.  47,  48,  119,  ante). 

(4)  In  awarding  costs  the  Supreme  Court  or  the  court  may  award 
the  same  either  out  of  the  insolvent  estate  or  against  any  person  or 
persons  as  shall  seem  just.     (p.  48,  ante). 

11.  Where  the  estate  of  a  member  of  a  partnership  is  sequestrated 
the  court  may  authorize  the  trustee  to  commence  and  prosecute  any 
action  in  the  names  of  the  trustee  and  of  the  insolvent's  partner,  and 
any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action 
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relates  shall  be  void ;  but  notice  of  tho  application  for  authority  to  SECS.  11-14. 

commence  the  action  shall  be  given  to  such  partner  and  he  may  show 

cause  against  it,  and  on  his  application  the  court  may  if  it  thinks  fit 

direct  that  he  shall  receive  his  proper  share  of  the  proceeds  of  the  action 

and  if  he  does  not  claim  any  benefit  therefrom  he  shall  be  indemnified 

against  costs  in  respect  thereof  as  the  court  directs,     (p.  43,  ante). 

12.  Where  an  insolvent  is  a  contractor  in  respect  of  any  contract  ^JJJJjJJ^11  *oint 
jointly  with  any  person  or  persons  such  person  or  persons  may  sue  or  See  e.  (1883) 

8.  114. 

be  sued  in  respect  of  the  contract  without  a  joinder  of  the  insolvent, 
(p.  43,  ante). 

13.  Any  two  or  more  persons  being  partners  or  any  person  carrying  JjJJJ^jJf8  Xn 
on  business  under  a  partnership  name  may  take  proceedings  or  be  pro-  name* 

r  r  i  or         Se«E.  (1888)8. 

ceeded  against  under  the  Insolvency  Acts  in  the  name  of  the  firm,  but  U5. 
in  such  cases  the  Supreme  Court  or  the  court  may  on  application  by  any 
person  interested  order  the  names  of  the  persons  who  are  partners  in 
such  firm  or  the  name  of  such  person  to  be  disclosed  in  such  manner 
and  verified  on  oath  or  otherwise  as  the  court  may  direct,  (pp.  31,  86, 
95,  96,  298,  ante). 

H.  (1)  The  court  shall  not  make  an  order  releasing  the  estate  of  an  Amendment  of 

v    '  °  a.  131  of  No.  1102. 

insolvent  from  sequestration  under  the  provisions  of  section  one  hundred 
and  thirty-one  of  the  Principal  Act  unless  the  offer  of  composition  or 
security  for  composition  appears  to  the  court  to  be  reasonable  or  calcu- 
lated to  benefit  the  general  body  of  creditors,     (pp.  22,  404,  ante). 

(2)  If  at  any  time  default  is  made  in  payment  of  any  instalment  due  Power  to 

.        '  J  r  J  J  sequestrate 

in  pursuance  of  the  composition  or  if  at  any  time  it  appears  to  the  court  ******  where 

*  r  j  l  r  composition 

that  the  composition  cannot  proceed  without  injustice  or  undue  delay  c*n1notJ?r<Joe^i 

r  r  J  J  without  injustice 

or  if  at  any  time  it  appears  that  the  order  for  release  was  obtained  by  or  delay  *°* 

See  E.  (1383)8. 

fraud  the  court  may  if  it  thinks  fit  on  application  by  any  person  inter-  28. 
ested  annul  the  composition  and  release  and  may  sequestrate  the  debtor's 
estate  but  without  prejudice  to  the  validity  of  any  sale  disposition  or 
payment  duly  made  or  thing  duly  done  under  or  in  pursuance  of  the 
composition  or  release.  Where  the  estate  of  a  debtor  is  sequestrated 
under  this  sub-section  all  debts  provable  in  other  respects  which  have 
been  contracted  before  the  date  of  such  sequestration  shall  be  provable 
in  the  insolvency,     (pp.  82,  408,  ante). 

(3)  The  annulment  of  a  composition  and  release  and  the  sequestration  Sarin*  of  rights, 
of  a  debtor's  estate  under  this  section  shall  not  prejudice  or  affect  the 

rights  or  remedies  which  any  other  person  in  good  faith  would  have  had 
in  case  such  annulment  had  not  been  made,  and  any  property  which  the 
insolvent  may  have  acquired  since  the  order  for  release  was  obtained 
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SEC8. 14-17.  &nd  which  remains  vested  in  him  at  the  date  of  such  annulment  shall 
vest  in  the  trustee  or  in  some  other  trustee  when  duly  appointed  and 
confirmed  as  in  an  ordinary  case  of  insolvency  subject  to  any  bondjide 
encumbrances  thereon,  and  shall  first  be  applied  by  the  trustee  in  satis- 
faction of  debts  incurred  by  the  insolvent  since  the  date  of  the  order 
granting  the  release,     (p.  408,  ante). 

fnayte'made  ^'  ^nv  summons  issued  under  the  provisions  of  the  Insolvency  Acts 

JJaoed^Bctedby  mav  **  m*d*  returnable  at  such  place  (to  be  named  in  such  summons) 
judge-  j^a  a  judge  may  determine  in  whatever  district  such  place  may  be.    (pp. 

See  No.  1078  9. 

*<*•  40,  357,  ante). 

Judge  may  ig.  M)  In  any  matter  in  insolvency  or  proceeding  in  the  court  the 

reserve  decision  \    /  j  j  r  © 

i"riti°r^rChief  JU(*Se  mav  ^  ne  t'hink  fit  reserve  his  decision  on  any  question  of  fact  or 

Clerk  to  read.       0f  Jaw. 
See  ib.  8.  88. 

(2)  Where  any  judge  has  so  reserved  his  decision  he  may  give  the 
same  at  any  continuation  or  adjournment  of  the  court  or  at  any  subse- 
quent holding  thereof  or  he  may  draw  up  such  decision  in  writing,  and 
having  duly  signed*  the  same  forward  it  to  the  Chief  Clerk ;  upon  the 
receipt  of  such  decision  in  writing  such  Chief  Clerk  shall  notify  the 
parties  or  their  respective  barristers  and  solicitors  of  his  intention  to 
proceed  at  some  convenient  time  by  him  specified  to  read  the  same  in 
the  court  house  at  which  such  court  is  holden  or  other  convenient  place, 
and  he  shall  read  the  same  accordingly,  and  thereupon  such  decision 
shall  be  of  the  same  force  and  effect  as  if  given  by  such  judge  in  open 
court  at  the  hearing  of  the  matter  or  proceeding,     (p.  46,  ante). 

Part  II. — Assignees  and  Trusters. 

(a)  Appointment  and  Remuneration. 

Registration  of  17.  (1)  The  court  may  if  it  think  fit  on  the  application  of  any  person 
of  being0*  order  that  such  person  shall  be  registered  as  qualified  to  be  appointed 
to  the  office  of  trustee  under  the  Insolvency  Acts,  and  thereupon  he 
shall  be  registered  accordingly  by  the  Chief  Clerk  in  a  book  to  be  kept 
for  the  purpose ;  and  the  court  may  at  any  time  if  it  think  fit  order 
such  registration  to  be  cancelled  and  no  person  (except  an  assignee) 
who  is  not  so  registered  shall  be  capable  of  being  appointed  or  (unless 
appointed  to  such  estate  before  the  commencement  of  this  Act)  of  acting 
as  trustee  of  any  estate  in  insolvency,     (p.  167,  ante). 

security  to  be  (2)  Every  person  appointed  to  fill  the  office  of  trustee  shall  give 
see  e.  (1883)  security  in  manner  hereinafter  mentioned  to  the  satisfaction  of  the 
s  21  (2>L  court,  and  the  court  may  upon  the  acceptance  in  writing  of  office  by 
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the  trustee  and  ou  being  satisfied  that  he  is  duly  registered  as  required  SECS.  17,  18. 
by  this  Act  and  that  the  requisite  security  has  been  given  make  an 
order  confirming  his  appointment,     (pp.  167,  170,  172,  ante). 

(3)  Where  an  order  is  so  made  confirming  the  appointment  of  any 
person  to  fill  the  office  of  trustee  such  person  shall  cause  notice  of  such 
confirmation  to  be  forthwith  advertised  in  the  Government  Gazette. 

(4)  If  the  court  be  satisfied  upon  objection  made  by  the  insolvent  or  Refusal  of 

N    '  r  j  ^  confirmation  of 

any  creditor  that  the  appointment  has  not  been  made  in  good  faith  by  a  appointment. 
majority  of  the  creditors  voting  or  that  his  connexion  with  or  relation 
to  the  insolvent  or  his  estate  or  any  particular  creditor  makes  it  difficult 
for  him  to  act  with  impartiality  in  the  interests  of  the  creditors  generally 
or  for  any  other  reasonable  cause  the  court  may  refuse  to  confirm  the 
appointment,     (p.  171,  ante). 

(5)  The  following  rules  as  to  security  to  be  given  by  a  trustee  shall  JjSSt? to 
be  observed,  namely  : — (p.  168,  ante). 

(a)  The  security  shall  be  given  to  such  officers  or  persons  and  in 

such  manner  as  the  court  may  from  time  to  time  direct, 
(p.  167,  ante). 

(b)  It  shall  not  be  necessary  that  security  shall  be  given  in  each 

separate  matter  ;  but  security  may  be  given  either  specially 
in  a  particular  matter  or  generally  be  available  for  any 
matter  in  which  a  person  giving  security  may  be  appointed 
as  trustee,     (p.  167,  ante). 

(c)  The  court  shall  fix  the  amount  and  nature  of  such  security  and 

may  from  time  to  time  as  it  may  think  fit  either  increase  or 
diminish  the  amount  of  special  or  general  security  which 
any  person  is  to  give.     (p.  167,  ante). 

(d)  The  court  may  on  the  application  of  any  person  interested 

direct  that  the  security  shall  be  enforced  or  realized  and  the 
proceeds  applied  in  such  manner  as  the  court  thinks  just. 

18.  Notwithstanding  anything  contained  in  this  Part  or  Part  VI.  of  Power  to 

°        J  °  appoint  any 

this  Act  it  shall  be  lawful  for  the  creditors  of  any  insolvent  to  appoint  JJjJJJJe"* 
any  person  whether  a  creditor  or  not  of  such  insolvent  to  be  the  trustee 
of  the  estate  of  such  insolvent,  and  if  the  person  so  appointed  within 
seven  days  after  such  appointment  informs  the  court  in  writing  that  he 
has  been  so  appointed  then  the  court  may  order  that  such  person  on 
giving  such  security  as  the  court  may  fix  shall  be  registered  as  qualified 
to  be  appointed  to  the  office  of  trustee  under  the  Insolvency  Acts  in 
respect  only  of  such  estate  and  thereupon  he  shall  be  registered  accord- 
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Solicitation 
by  trustee 
prohibited. 

See  E.  (1883) 
Schedule  I., 
par.  20. 


SECS.  18-25.  ingly  by  the  Chief  Clerk  in  a  book  to  be  kept  for  the  purpose,  and  on 
such  registration  and  until  the  cancellation  of  such  registration  he  shall 
be  capable  of  acting  as  trustee  under  the  said  Acts  for  such  estate. 
The  court  may  at  any  time  if  it  thinks  fit  order  that  such  registration 
be  cancelled,     (pp.  157,  169,  ante). 

19.  Where  it  appears  to  the  satisfaction  of  the  court  that  any  solici- 
tation has  been  used  by  or  on  behalf  or  with  the  consent  of  a  trustee  in 
obtaining  proxies  or  in  procuring  the  trusteeship  except  by  the  direction 
of  a  meeting  of  creditors  the  court  shall  have  power  if  it  think  fit  to 
order  that  no  remuneration  shall  be  allowed  to  the  person  by  whom  or 
on  whose  behalf  such  solicitation  may  have  been  exercised  notwith- 
standing any  resolution  of  the  committee  of  inspection  or  of  the  credi- 
tors to  the  contrary,     (pp.  24,  66,  ante). 

20.  Where  the  creditors  appoint  any  person  to  be  trustee  of  an  insol- 
vent's estate  his  remuneration  if  any  shall  be  fixed  by  a  resolution  of 
the  creditors  or  if  the  creditors  so  resolve  by  the  committee  of  inspec- 
tion, and  shall  be  in  the  nature  of  a  commission  or  percentage  on  the 
net  amount  realized  and  available  for  distribution,  (pp.  63,  65, 157,  ante). 


Remuneiation 
of  trustees. 

See  E.  (1883) 
s.  72. 


Limit  of 
remuneration. 


Power  of  court 
to  reduce 
remtineratiou. 

See  E.  (1883) 
s.  72  (2). 


Resolution  to 
express  expenses 
covered  by 
remuneration. 


Where  no 

remuneration 

voted. 

See  E. (1883) 
a.  72. 


Trustee  agent 
&c.  not  to  share 
remuneration 
with  or  of  other 
persons. 

See  E.  (1883) 
b.  72(5). 


21.  Except  as  provided  by  the  Insolvency  Acts  no  trustee  shall  be 
entitled  to  receive  out  of  the  estate  any  remuneration  for  services  ren- 
dered by  any  person  to  the  estate,     (p.  63,  ante). 

22.  If  one-fourth  in  number  or  value  of  the  creditors  dissent  from 
the  resolution  fixing  the  remuneration  or  the  insolvent  or  any  creditor 
satisfies  the  court  that  the  remuneration  is  unnecessarily  large,  the 
court  shall  fix  the  amount  of  the  remuneration,     (p.  64,  ante). 

23.  The  resolution  shall  express  what  expenses  (if  any)  the  remunera- 
tion is  to  cover,  and  no  liability  other  than  the  right  of  the  trustee  to 
receive  such  remuneration  shall  attach  to  the  insolvent's  estate  or  to  the 
creditors  in  respect  of  any  expenses  which  the  remuneration  is  expressed 
to  cover,     (p.  64,  ante). 

24.  Where  no  remuneration  has  been  voted  to  a  trustee  he  shall  be 
allowed  out  of  the  insolvent's  estate  such  proper  costs  and  expenses 
incurred  by  him  in  or  about  the  proceedings  in  insolvency  as  the  court 
may  allow,     (p.  64,  ante). 

28.  (1)  No  assignee  or  trustee  shall  under  any  circumstances  what- 
ever directly  or  indirectly  make  any  arrangement  for  nor  shall  he  or  his 
wife  child  partner  agent  clerk  barrister  and  solicitor  or  servant  either 
directly  or  indirectly  accept  from  the  insolvent  or  any  barrister  and 
solicitor  auctioneer  or  any  other  person  who  may  be  employed  about  the 
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insolvency  or  with  whom  any  contract  express  or  implied  may  be  made  SECS.  25-27. 
in  connexion  with  the  insolvency  any  commission  discount  share  of 
commission  or  discount  gift  or  any  gift  remuneration  or  pecuniary  or 
other  consideration  or  benefit  whatever  beyond  the  remuneration  fixed 
by  the  creditors  or  committee  of  inspection  or  allowed  by  the  Insolvency 
Acts  and  payable  out  of  the  estate,  nor  shall  he  directly  or  indirectly 
make  any  arrangement  for  giving  up  or  give  up  any  part  of  his 
remuneration  to  the  insolvent  or  any  creditor  or  any  member  of  the 
committee  of  inspection  or  any  barrister  and  solicitor  auctioneer  or 
other  person  whomsoever  that  may  be  employed  about  the  insolvency. 

(2)  Every  assignee  and  trustee  contravening  this  section  and  every 
person  who  is  a  party  to  such  contravention  shall  be  guilty  of  a  mis- 
demeanour,    (p.  28,  65,  451,  ante). 

26.  The  vote  of  the  trustee  or  of  his  partner  clerk  barrister  and  Limitation  of 

voting  powers  of 

solicitor  or  barrister  and  solicitor's  clerk  either  as  a  creditor  or  as  a  trustee. 
proxy  for  a  creditor  shall  not  be  reckoned  in  the  majority  required  for  8es8. 
passing  any  resolution  affecting  the  remuneration  conduct  or  removal  of 
the  trustee,     (p.  63,  159,  173,  ante). 

27.  (1)  Where  any  trustee  receives  remuneration  for  his  services  as  Allowance  and 

'  a  taxation  of  costs. 

such  no  payments  shall  be  allowed  in  consequence  or  in  respect  of  per-  See  e.  (1883) 
formance  by  any  other  person  of  the  ordinary  duties  which  are  required 
by  any  Act  or  rules  to  be  performed  by  himself,     (pp.  64,  65,  ante). 

(2)  Where  the  trustee  is  a  barrister  and  solicitor  the  remuneration 
for  his  services  as  trustee  shall  include  all  professional  services  unless  it 
shall  be  otherwise  provided  on  his  appointment,     (p.  65,  ante). 

(3)  All  bills  and  charges  of  barristers  and  solicitors  accountants 
auctioneers  brokers  and  other  persons  not  being  trustees  shall  be  taxed 
by  the  Chief  Clerk,  and  no  payment  in  respect  thereof  shall  be  allowed 
in  the  trustee's  accounts  without  proof  of  such  taxation  having  been 
made.  The  Chief  Clerk  shall  satisfy  himself  before  passing  such  bills 
and  charges  that  the  employment  of  such  barristers  and  solicitors  account- 
ants auctioneers  brokers  and  other  persons  in  respect  of  the  particular 
matters  out  of  which  such  charges  arise  was  reasonable  and  necessary 
and  shall  not  allow  any  costs  for  preparing  or  taxing  the  same.  (pp. 
50,  52,  53,  64,  66,  181,  ante). 

(4)  Every  such  person  as  is  hereinbefore  mentioned  shall  on  written  see  E.  (1883) 
request  by  the  trustee  (which  request  the  trustee  shall  make  a  sufficient 

time  before  declaring  a  dividend)  deliver  his  bill  of  costs  or  charges  to 
the  Chief  Clerk  for  taxation,  and  if  he  fails  to  do  so  within  ten  days 
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SECS.  27-30.  after  receipt  of  the  request  or  such  further  time  as  the  court  on  applica- 
tion  may  grant  the  trustee  shall  declare  and  distribute  the  dividend 
without  regard  to  any  claim  by  him  and  thereupon  any  such  claim 
shall  be  forfeited  as  well  against  the  trustee  personally  as  against  the 
estate,     (pp.  51,  323,  ante). 

(5)  The  court  may  refer  for  taxation  any  bill  of  costs  or  charges  to 
the  Prothonotary  or  a  taxing  officer  of  the  Supreme  or  any  other  Court, 

*  and  in  respect  of  such  costs  or  charges  the  decision  of  the  Prothonotary 
or  taxing  officer  shall  be  deemed  to  be  the  decision  of  the  Chief  Clerk 
and  be  subject  to  appeal  to  the  court. 

(6)  An  appeal  shall  lie  to  the  court  from  a  decision  of  the  Chief 
Clerk  in  allowing  or  disallowing  any  item  on  the  motion  of  the  assignee 
or  trustee  or  any  creditor  of  the  estate  or  any  person  interested,  (p. 
51,  ante). 

Amendment  of        28.  In  sub-section  (i.)  of   section  sixty-four   of  the  Principal  Act 
Principal  Act.     after  the  word  "  trustee  "  at  the  end  of  such  sub-section  there  shall  be 
sfs/^x883*       inserted  the  words  following,  that  is  to  say,  "  or  failing  to  give  security 
or  not  being  approved  of  by  the  court."     (pp.  157,  169,  ante). 

office  of  trustee       29.  If  the  estate  of  a  trustee  be  sequestrated  in  insolvency  or  if  he 

vacated  by 

insolvency.         make   a  composition    with    his   creditors  or   liquidate   his   affairs  by 
g£e   '*      '8"    arrangement  he  shall  thereby  vacate  his  office  as  trustee.       (p.  173, 
ante). 

Removal  of  30.  (1)  The   creditors   may   by   ordinary   resolution   at  a  meeting 

trustee.  specially  called  for  that  purpose  of  which  seven  days'  notice  has  been 

See  E.  (1883)  8.       r  J  . 

«*.  given  remove  the  trustee  appointed  by  them  or  by  the  committee  of 

inspection,  and  may  at  the  same  or  any  subsequent  meeting  appoint 
another  person  to  fill  the  vacancy  as  hereinafter  provided  in  case  of  a 
vacancy  in  .the  office  of  trustee,     (p.  173,  ante). 

see  e.  (1883)  s.  (2)  The  court  may  remove  any  assignee  or  trustee  for  misconduct 
See  E.  (1890)  s.  or  neglect  or  omission  in  the  performance  of  his  duties  or  for  absence 
from  the  colony  or  in  any  case  in  which  the  court  is  of  opinion  that  the 
trustee  is  by  reason  of  lunacy  or  continued  sickness  or  absence  incapable 
of  performing  his  duties  or  that  his  connexion  with  or  relation  to  the 
insolvent  or  his  estate  or  any  particular  creditor  might  make  it  difficult 
for  him  to  act  with  impartiality  in  the  interests  of  the  creditors  generally 
or  where  in  any  other  matter  he  has  been  removed  from  office  on  the 
ground  of  misconduct  or  for  any  other  reasonable  cause,    (p.  172,  ante). 

(3)  The  Chief  Clerk  shall  cause  notice  of  every  order  made  for  the 


19. 
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removal  of  any  assignee  or  trustee  to  be  forthwith  advertised  in  the  SECS.  30-33. 
Government  Gazette,     (p.  174,  ante). 

31.  (1)  If  a  vacancy  occurs  in  the  office  of  a  trustee  the  creditors  in  Proceedings  in 

cue  of  vacancy 

general  meeting  may  appoint  a  person  to  fill  the  vacancy,  and  thereupon  in  office  of 

trustee. 

the  same  proceedings  shall  be  taken  as  in  the  case  of  a  first  appoint-  see  e.  (1883)  b. 
ment.     (p.  169,  ante).  f37m 

(2)  The  Chief  Clerk  shall  on  the  requisition  of  any  creditor  or  the 
insolvent  summon  a  meeting  for  the  purpose  of  filling  any  such  vacancy, 
(pp.  155,  169,  ante). 

(3)  If  the  creditors  do  not  within  three  weeks  after  the  occurrence  of 
a  vacancy  appoint  a  person  to  fill  the  vacancy  the  Chief  Clerk  shall 
report  the  matter  to  the  court  and  the  court  may  appoint  a  trustee, 
but  in  such  case  the  creditors  or  the  committee  of  inspection  shall 
have  the  same  power  of  appointing  a  trustee  as  in  the  case  of  a  first 
appointment,     (pp.  170,  198,  ante). 

(4)  During  any  vacancy  in  the  office  of  assignee  or  trustee  the  court 
may  appoint  any  assignee  to  act  as  assignee  or  trustee  as  the  case  may 
be.     (p.  170,  ante). 

(b)   Control. 

32.  (1)  The  court  shall  take  cognizance  of  the  conduct  of  assignees  Control  of  court 

over  assignees 

and  trustees;  and  in  the  event  of  the  court  having  any  reasonable  and  trustees. 
ground  for  believing  that  any  assignee  or  trustee  is  not  faithfully  per-  91  .e 
forming  his  duties  and  duly  observing  all  the  requirements  imposed  on 
him  by  any  Act  rules  or  otherwise  with  respect  to  the  performance  of 
his  duties  or  is  omitting  to  use  reasonable  diligence  with  respect  to  the 
performance  *of  his  duties,  or  in  the  event  of  any  complaint  being  made 
to  the  court  in  regard  thereto  by  any  creditor  or  the  insolvent  or  any 
person  interested,  the  court  shall  inquire  into  the  matter  and  take  such 
action  thereon  as  may  be  deemed  expedient,     (pp.  164,  176,  ante). 

(2)  The  court  may  at  any  time  require  an  assignee  or  trustee  to  Trustee  to 

answer  inquiries. 

answer  any  inquiry  made  of  him  in  relation  to  any  insolvency  in  which  See  E  (lssS)  8 
such  assignee  or  trustee  is  engaged  and  may  if  it  think  fit  examine  on  *  '* 

oath  such  assignee  or  trustee  or  any  person  concerning  the  insolvency. 
The  court  may  also  direct  an  investigation  to  be  made  of  the  books 
accounts  and  vouchers  of  the  assignee  or  trustee  by  the  Official 
Accountant,     (pp.  163,  176,  ant*). 

S3.  The  court  upon  the  application  of  any  person  interested  or  with-  Court's  power 

y  t  over  books  &c. 

out  any  application  may  order  any  assignee  or  trustee  to  lodge  in  court  in  possesion 
any  books  accounts  documents  or  vouchers  in  his  possession  or  under 
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SECS.  33-38.  his  control  in  relation  to  or  in  connexion  with  any  estate  of  which  he  is 
assignee  or  trustee,  and  such  books  documents  and  vouchers  may  be 
retained  or  dealt  with  as  the  court  may  think  fit.     (pp.  164,  177,  ante). 

Meeting  of  34.  (1)  The  trustee  may  from  time  to  time  summon  general  meetings 

creditors  to  be 

summoned  by     of  the  creditors  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall 

trustee.  . 

See  e.  (1888)       be  his  duty  to  summon  meetings  at  such  times  as  the  creditors  by  reso- 

9*  89  (2\ 

lution  either  at  the  meeting  appointing  the  trustee  or  otherwise  may 
direct,     (pp.  155,  158,  ante). 

Request  to  sum-      (2)  It  shall  be  lawful  for  any  creditor  with  the  concurrence  of  one- 

mou  meeting. 

See  e.  (1S90)  sixth  of  the  creditors  in  number  or  value  who  have  proved  (including 
himself)  at  any  time  to  request  the  trustee  to  summon  a  meeting  of  the 
creditors,  and  the  trustee  shall  summon  such  meeting  accordingly  within 
fourteen  days ;  the  person  at  whose  instance  the  meeting  is  summoned 
shall  on  making  such  request  deposit  with  the  trustee  a  sum  sufficient 
in  the  opinion  of  either  the  trustee  or  the  Chief  Clerk  to  pay  the  costs 
of  summoning  the  meeting,  and  such  sum  shall  be  repaid  to  him  out  of 
the  estate  if  the  creditors  or  the  court  so  direct,     (p.  155,  ante). 

Subject  to  Acts       35.  Subject  to  the  provisions  of  the  Insolvency  Acts  the  trustee  shall 

trustee  to  use  his 

own  discretion.   use  his  own  discretion  in  the  management  of  the  estate  and  its  distribu- 
8.89(4).  tion  among  the  creditors,     (p.  176,  ante). 

Apical  to  court      3(j.  If  the  insolvent  or  any  of  the  creditors  or  any  person  interested 

against  trustee.  J  y   * 

See  e.  (1883)       is  aggrieved  by  any  act  or  decision  of  the  trustee  he  may  apply  to  the 

8.  90. 

court,  and  the  court  may  confirm  or  reverse  or  modify  the  act  or  decision 
complained  of  and  make  such  order  in  the  premises  as  shall  be  just 
(p.  176,  ante). 

Meeting  to  con-       37.  Where  one-sixth  of  the  creditors  in  number  or  value  who  have 

aider  the  con-  t  * 

duct  of  trustee,  proved  desire  that  a  general  meeting  of  the  creditors  may  be  summoned 
to  consider  the  propriety  of  removing  a  trustee  such  meeting  may  be 
summoned  by  a  member  of  the  committee  of  inspection,  or  by  the  Chief 
Clerk  on  the  deposit  of  a  sum  which  he  considers  sufficient  to  defray  the 
expenses  of  summoning  such  meeting  and  such  sum  shall  be  repaid  to 
them  out  of  the  estate  if  the  creditors  or  the  court  so  direct,  (p.  173, 
ante). 

rarnish  mt  of  **8.  The  trustee  shall  whenever  required  by  any  creditor  so  to  do 

creditors.  furnish  and  transmit  to  such  creditor  by  post  a  list  of  the  creditors' 

See  E.  (1890)  J    r 

s.  19.  showing  in  such  list  the  amount  of  debt  due  to  each  of  such  creditors 

and  showing  which  creditors  have  proved.  The  trustee  shall  be  entitled 
to  charge  such  creditor  for  such  list  the  sum  of  Threepence  per  folio  of 
seventy-two  words  together  with  the  cost  of  the  postage  thereof, 
(p.  179,  ante). 
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39.  It  shall  be  lawful  for  any  creditor  with  the  concurrence  of  one-  SECS.  39-42. 
sixth  of  the  creditors  in  number  or  value  who  have  proved  (including  gtafcement  of 
himself)  at  any  time  to  call  upon  the  trustee  to  furnish  and  transmit  to  J*0^11!?^^ 
the  creditors  in  prescribed  form  a  statement  of  the  accounts  up  to  the  8- 17- 

date  of  such  notice,  and  the  trustee  shall  upon  receipt  of  such  notice 
furnish  and  transmit  such  statement  of  the  accounts.  Provided  the 
person  at  whose  instance  the  accounts  are  furnished  shall  deposit  with 
the  trustee  a  sum  sufficient  or  in  the  event  of  a  dispute  a  sum  which  in 
the  opinion  of  the  Chief  Clerk  is  sufficient  to  pay  the  costs  of  furnishing 
and  transmitting  the  accounts,  such  sum  to  be  repaid  to  such  person  out 
of  the  estate  if  the  creditors  by  resolution  or  the  court  so  direct,  (p. 
338.  ante). 

(c)  Duties  and  Powers. 

40.  The  trustee  shall  investigate  the  books  accounts  and  documents  to  prepare 

schedule  and 

of  the  insolvent,  prepare  therefrom  a  schedule  and  balance-sheet  of  the  balance-sheet 

of  insolvent's 

insolvent's  property  dealings  and  transactions  as  far  as  the  said  books  property. 
and  accounts  offer  materials  for  preparing  the  same,  and  file  such 
schedule  and  balance-sheet  with  the  Chief  Clerk  as  soon  as  practicable 
after  the  order  for  sequestration  and  not  later  than  one  month  there- 
after or  within  such  further  time  as  upon  application  the  court  may 
allow,     (p.  179,  ante). 

41.  (1)  The  trustee  shall  also  together  with  the  said  schedule  and  Report  as  to 

x    '  °  .  insolvent's 

balance-sheet  file  a  report  as  to  the  keeping  of  accounts  by  the  insolvent,  accounts. 
whether  the  insolvent  has  rendered  and  given  him  all  necessary  assist- 
ance and  information  in  his  power,  whether  any  books  accounts  and 
documents  appear  to  have  been  missing  or  to  have  been  falsified  or 
destroyed,  the  cause  of  the  insolvency,  and  whether  any  property 
appears  unaccounted  for.     (p.  179,  ante). 

(2)  The  trustee  shall  also  at  any  time  make  such  investigations  and 
reports  in  connexion  with  the  insolvency  as  the  court  may  direct. 

(d)  Distribution  of  Property. 

42.  (1)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  Declaration  and 

.     .    .  .  distribution  of 

for  the  costs  of  administration  or  otherwise  the  trustee  shall  with  all  dividends. 
convenient  speed  declare  and  distribute  dividends  amongst  the  creditors  s.  58. 
who  have  proved  their  debts,     (p.  318,  ante). 

(2)  The  first  dividend  (if  any)  shall  be  declared  and  distributed 
within  four  months  after  the  order  for  sequestration  unless  the  trustee 
satisfies  the  committee  of  inspection  or  the  court  that  there  is  or  was 
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SECS.  42-44.  sufficient  reason  for  postponing  the  distribution  to  a  later  date.    (p. 
318,  ante). 

(3)  Subsequent  dividends  fthall  in  the  absence  of  sufficient  reason  to 
the  contrary  be  declared  and  distributed  at  intervals  of  not  more  than 
three  months,     (p.  318,  ante). 

(4)  Before  declaring  a  dividend  the  trustee  shall  (in  addition  to  the 
Gazette  notice)  cause  notice  of  his  intention  to  do  so  to  be  advertised  in 
one  of  the  Melbourne  daily  newspapers  and  also  in  some  local  newspaper 
where  the  insolvent  last  carried  on  business  or  resided  previous  to  in- 
solvency if  not  in  Melbourne,  and  shall  also  send  reasonable  notice 
thereof  in  writing  to  each  creditor  mentioned  in  the  insolvent's  schedule 
or  otherwise  known  to  the  trustee  who  has  not  proved  his  debt.  (p.  319, 
ante).  • 

(5)  Before  declaring  a  dividend  the  trustee  shall  file  with  the  Chief 
Clerk  a  statutory  declaration  that  he  has  complied  with  the  provisions 
of  the  last  preceding  sub-section,  and  thereupon  the  Chief  Clerk  shall 
by  cheque  drawn  upon  the  Insolvency  Estates  Account  pay  into  such 
bank  as  he  may  select  in  the  name  of  the  trustee  as  trustee  in  insolvency 
of  the  particular  estate  a  sum  sufficient  to  cover  the  dividend  proposed 
to  be  declared,  and  thereupon  the  trustee  shall  forthwith  declare  the 
dividend,     (p.  320,  ante). 

(6)  When  the  trustee  has  declared  a  dividend  he  shall  send  to  each 
creditor  who  has  proved  a  notice  in  writing  showing  the  amount  of 
the  dividend  and  when  and  how  it  is  payable  and  a  statement  in  the 
prescribed  form  as  to  the  particulars  of  the  estate. 

Trustee's  43.  All  payments  by  the  trustee  out  of  any  bank  account  shall  he 

payments  out 

of  bank.  made  by  cheque  payable  to  Order,  and  every  cheque  shall  have  marked 

or  written  on  the  face  of  it  the  name  of  the  estate  and  shall  be  signed 
by  the  trustee  and  shall  be  countersigned  by  at  least  one  member  of  the 
committee  of  inspection  (if  any)  if  the  creditors  so  direct,    (p.  335,  ante). 

joint  and  sep-         44.  (l)  Where  the  estate  of  one  partner  of  a  firm  is  sequestrated  a 

arate  dividends.  x    '  *  * 

see  e.  (18S3)  s.    creditor  to  whom  the   insolvent   is   indebted  jointly   with  the  other 

59 

partners  of  the  firm  or  any  of  them  shall  not  receive  any  dividend  out 
of  the  separate  estate  of  the  insolvent  until  all  the  separate  creditors 
have  received  the  full  amount  of  their  respective  debts,     (p.  327,  ante). 

(2)  Where  joint  and  separate  estates  are  being  administered  dividends 
of  the  joint  and  separate  estates  shall  subject  to  any  order  to  the  con- 
trary that  may  be  made  by  the  court  on  the  application  of  any  person 
interested  be  declared  together,  and  the  expenses  of  and  incident  to 
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such  dividends  shall  be  fairly  apportioned  by  the  trustee  between  the  SECS.  44-48. 
joint  and  separate  estates  regard  being  had  to  the  work  done  for  and 
the  benefit  received  by  each  estate,     (p.  327,  ante). 

45.  In  the  calculation  and  distribution  of  a  dividend  the  trustee  shall  Provision  for 

creditors  reski- 

make  provision  for  debts  provable  in  the  insolvency  appearing  from  ing  at  a  distance. 

the  insolvent's  statements  or  otherwise  to  be  due  to  persons  resident  eo.    ' 

in  places  so  distant  from  the  place  where  the  trustee  is  acting  that  in 

the  ordinary  course  of  communication  they  have  not  had  sufficient  time 

to  tender  their  proofs  or  to  establish  them  if  disputed,  and  also  for  debts 

provable  in  the  insolvency  the  subject  of  claims  not  yet  determined. 

He  shall  also  make  provision  for  any  disputed  proofs  or  claims  and  for 

the  expenses  necessary  for  the  administration  of  the  estate  or  otherwise 

and  subject  to  the  foregoing  provisions  he  shall  distribute  as  dividend 

all  money  in  hand.     (p.  322,  ante). 

46.  Any  creditor  who  has  not  proved  his  debt  before  the  declaration  Right  of 
of  any  dividend  or  dividends  shall  be  entitled  to  be  paid  out  of  any  not  proved 

J  .    .  debt  before 

money  for  the  time  being  in  the  hands  of  the  trustee  any  dividend  or  declaration  of 

J  &  J  dividend. 

dividends  he  may  have  failed  to  receive  before  that  money  is  applied  to  see  k.  (isss) 
the  payment  of  any  future  dividend  or  dividends,  but  he  shall  not  be 
entitled  to  disturb  the  distribution  of  any  dividend  declared  before  his 
debt  was  proved  by  reason  that  he  has  not  participated  therein,     (p. 
322,  ante). 

17.  When  the  trustee  has  realized  all  the  property  of  the  insolvent  Final  dividend, 
or  so  much  thereof  as  can  in  the  joint  opinion  of  himself  and  of  the  62. 
committee  of  inspection  (if  any)  be  realized  without  needlessly  protract- 
ing the  trusteeship  he  shall  declare  a  final  dividend,  but  before  doing  so 
he  shall  give  notice  in  manner  prescribed  to  the  persons  whose  claims 
to  be  creditors  have  been  notified  to  him  but  not  established  to  his 
satisfaction  that  if  they  do  not  establish  their  claims  to  the  satisfaction 
of  the  court  within  a  time  limited  by  the  notice  he  will  proceed  to  pay 
a  final  dividend  without  regard  to  their  claims.  After  the  expiration 
of  the  time  so  limited  or  if  the  court  on  application  by  any  such 
claimant  grant  him  further  time  for  establishing  his  claim  then  on  the 
expiration  of  such  further  time  the  property  of  the  insolvent  shall  be 
divided  among  the  creditors  who  have  proved  their  debts  without 
regard  to  the  claims  of  any  other  persons,     (p.  321,  ante). 

48.  No  action  for  any  dividend  shall  lie  against  a  trustee  but  if  the  ?<>  action  for 

*  °  dividend. 

trustee  neglects  or  refuses  to  pay  any  dividend  the  court  may  if  it  see  e.  (i883)  s. 
thinks  fit  order  him  to  pay  it  and  also  to  pay  out  of  his  own  money 

35 
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SECS.  48-52.  interest  thereon  for  the  time  that  it  is  withheld  at  such  rate  as  the 
court  may  fix  and  the  costs  of  the  application,     (pp.  25,  323,  ante). 

Rtokt  °f  49.  The  insolvent  shall  be  entitled  to  any  surplus  remaining  after 

surplus.  payment  in  full  of  his  creditors  and  the  costs  charges  and  expenses  of 

65.  the  proceedings  in  the  insolvency,     (p.  344,  ante). 

cuSmbi0tru8tee      ^'  ^°  c*ami  sna^  ^  ma(^e  after  the  expiration  of  twenty  year* 
m^twoiveii*        from   the  date  of  the  sequestration  of  the  estate  by  the  assignee  or 

trustee  of  any  insolvent  estate  to  any  estate  or  interest  in  any  land 

belonging  to  any  insolvent,     (pp.  201,  345,  ante). 

^tot"*"  wlth  ^*  ^e^ner  tne  trustee  nor  any  member  of  a  committee  of  inspection 

of  an  estate  shall  while  acting  as  trustee  or  member  of  such  committee 
without  the  express  sanction  of  the  court  or  of  three-fourths  in  number 
and  value  of  the  creditors  either  directly  or  indirectly  by  himself  or  his 
wife  or  his  employer  or  any  partner  clerk  agent  or  servant  become  par 
chaser  of  any  part  of  the  estate  or  derive  any  profit  or  advantage  from 
any  transaction  arising  out  of  any  insolvency  in  which  he  is  trustee  or 
member  of  committee.  Any  such  purchase  or  transaction  made  con- 
trary to  the  provisions  of  this  section  may  be  set  aside  or  otherwise 
dealt  with  as  may  be  deemed  just  by  the  court  on  the  application  by 
any  person  interested  or  without  any  application,  (pp.  60,  188,  199, 
ante). 

Trustee  or  52.  (1)  Neither  the  trustee  nor  any  member  of  the  committee  of 

member  of  com* 

mittee  not  to      inspection  shall  without  either  the  express  sanction  of  the  court  or  a 

Rurchase  from 
imseif  or  his      resolution  of  three-fourths  in  number  and  value  of  the  creditors  present 

partner  or  #  * 

employer  *°*      at  a  meeting  specially  convened  for  the  purpose  purchase  or  sell  or  cause 
tion-  to  be  purchased  or  sold  for  or  on  account  of  the  estate  any  property 

from  or  to — 

*  (a)  the  trustee  ;  or 

(6)  any  member  of  the  committee  of  inspection  (including  the  said 
first-mentioned  member  of  such  committee) ;  or 

(c)  the  wife  of  any  partner  employer  clerk  agent  or  servant  of  the 

trustee  or  of  a  member  of  the  committee  of  inspection  :  or 

(d)  any  person  whomsoever  whose  connexion  with  the  trustee  or 

any  member  of  the  committee  is  of  such  nature  as  would 
result  in  the  trustee  or  such  member  of  the  committee  of 
inspection  obtaining  directly  or  indirectly  any  portion  of 
the  profit  (if  any)  arising  out  of  the  transaction. 
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(2)  In  case  of  any  purchase  or  sale  made  contrary  to  the  provisions  gECS.  52-54. 
of  this  section  the  court  may  on  the  application  of  any  person  interested 
or  without  any  application  make  against  the  trustee  or  any  member  of 
the  committee  of  inspection  contravening  the  said  provisions  any  order 
it  may  think  just.     (pp.  60,  188,  199,  ante). 

(e)  Accounts. 
83.  (1)  The  creditors  by  ordinary  resolution  may  direct  that  the  Power  for  credi- 

v    '  j  j  j  tow  to  select  ft 

assignee  or  trustee  of  any  estate  shall  keep  an  account  in  the  name  of  i»nk  for  estate. 
such  estate  in  such  bank  as  is  named  in  such  resolution,  and  may 
authorize  the  said  assignee  or  trustee  to  pay  into  such  bank  to  the 
credit  of  such  account  all  moneys  received  by  him  in  such  estate  and 
out  of  such  account  to  pay  by  cheque  all  payments  to  be  made  by  him 
on  account  of  such  estate,  and  any  interest  receivable  in  respect  of  the 
said  bank  account  shall  be  part  of  the  assets  of  the  estate,  (pp.  158, 
334,  ante). 

(2)  If  any  assignee  or  trustee  at  any  time  retains  for  more  than  ten 
days  in  his  own  hands  and  without  paying  the  same  into  the  said  bank 
account  any  money  belonging  to  the  estate,  then  unless  he  explains  the 
retention  to  the  satisfaction  of  the  court  he  shall  pay  interest  on  the 
amount  so  retained  at  the  rate  of  Twenty  pounds  per  centum  per 
annum  and  shall  have  no  claim  for  remuneration  and  shall  be  removed 
from  his  office  and  shall  be  liable  to  pay  any  expenses  occasioned  by  his 
default,     (pp.  24,  335,  ante). 

(3)  Until  a  resolution  as  aforesaid  with  regard  to  the  moneys 
received  in  such  estate  is  passed  by  the  creditors,  the  assignee  or  trustee 
shall  comply  with  the  provisions  of  the  next  following  section,  (p.  335, 
ante). 

M.  (1)  An  account  called  "  The  Insolvency  Estates  Account  insolvency 

'  ....  Estates  Account. 

District "  with  the  name  of  the  district  in  which  the  account  is  opened  see  E.  (isss) 
prefixed  to  the  word  "  District  "  shall  be  kept  by  the  Chief  Clerk  with  8* 
such  bank  or  banks  as  the  Treasurer  of  Victoria  may  from  time  to  time 
direct,     (p.  335,  ante). 

(2)  Every  assignee  and  every  trustee  shall  in  such  manner  and  at  Payments  into 
such  times  as  may  be  prescribed  and  at  least  once  in  every  week  pay  see  e.  (i&ss) 
into  a  bank  in  which  such  account  is  kept  as  aforesaid  and  to  the  credit 8' 
of  such  account  all  moneys  received  by  him  as  assignee  or  trustee,  and 
shall  forthwith  deliver  to  the  Chief  Clerk  the  voucher  of  the  bank  for 
the  moneys  so  paid  in,  together  with  a  detailed  statement  of  the  amount 
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SECS.  57-61.  trustee  into  the  Insolvency  Estates  Account  in  accordance  with  the 
provisions  of  the  Insolvency  Acts,  and  the  costs  of  any  such  account 
and  the  audit  and  the  enforcement  thereof  shall  be  in  the  discretion  of 
the  court,     (p.  325,  ante). 

Saving  of  rights.      (2)  The  provisions  of  this  section  shall  not  deprive  any  person  of  any 
b.  162(8).  larger  or  any  other  right  or  remedy  to  which  he  may  be  entitled  against 

such  assignee  or  trustee,     (p.  325,  ante). 

Book?  to  be  §8.  The  trustee  shall  submit  his   books  and  vouchers  to  the  com- 

subiiutted  to 

Swpectton6  °'  mittee  of  inspection  (if  any)  when  required  and  not  less  than  once  every 
three  months,     (p,  333,  ante). 

Delivery  of  39,  The  release  of  a  trustee  shall  not  take  effect  unless  and  until  he 

books  «c.  on 

trustee °'  nas  ^e^vere(^  over  to  the  Chief  Clerk  all  the  books  documents  papers 

and  accounts  which  by  the  Insolvency  Acts  or  rules  or  any  order  of  the 
court  he  is  required  to  deliver  over  on  his  release,     (p.  176,  ante). 

divMradbto be  ®®'  0)  -^  dividends  in  insolvent  estates  in  the  hands  of  any 
Unclaimed  assignee  or  trustee  at  the  commencement  of  this  Act  and  which  have 
not  been  claimed  by  the  parties  entitled  thereto  for  the  space  of  six 
months  next  after  the  same  have  been  or  shall  be  payable  shall  unless 
the  court  shall  otherwise  order  be  paid  into  the  Insolvency  Unclaimed 
Dividend  Fund  to  be  dealt  with  as  to  principal  and  interest  as  provided 
in  section  one  hundred  and  twenty-seven  of  the  Principal  Act.  (pp. 
193,  324,  ante). 

(2)  All  dividends  in  estates  administered  or  partly  administered 
under  the  provisions  of  the  Insolvency  Acts  which  shall  be  unclaimed 
by  the  parties  entitled  thereto  for  the  space  of  six  months  next  after  the 
same  shall  be  payable  shall  unless  the  court  shall  otherwise  order  be 
paid  into  Her  Majesty's  Treasury  to  the  credit  of  the  said  fund  to  be 
dealt  with  as  to  principal  and  interest  as  in  the  aforesaid  section  pro- 
vided,    (pp.  193,  324,  ante). 

(3)  In  this  section  "  insolvent  estates  "  and  M  estates  "  shall  include 
hot  only  estates  in  insolvency  but  also  estates  in  liquidation  by  arrange- 
ment under  section  one  hundred  and  fifty-three  of  the  Principal  Act 
(pp.  193,  324,  ante). 

Assignee  and  61.  Every  assignee  or  trustee  shall  at  such  times  as  may  be  pre* 

trustee  to  file 

accounts.  scribed  but  at  intervals  not  greater  than  three  months  during  his  tenure 

8*78.  }  °f  office  file  in  the  court  an  account  of  his  receipts  and  payments  as  suet 
assignee  or  trustee  and  any  accounts  or  statements  which  may  be  pre- 
scribed. 
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62.  (1)  Where  the  trustee  carries  on  the  business  of  the  insolvent  8ECS.  62-64. 
he  shall  keep  a  distinct  account  of  the  business  and  shall  incorporate  Trustee  earning 
in  the  books  kept  by  him  and  so  as  to  be  easily  discernible  the  total  on  bU8ineS8- 
weekly  amount  of  the  receipts  and  payments  on  account  of  such  busi- 
ness account,     (pp.  180,  333,  ante). 

(2)  The  business  account  shall  from  time  to  time  and  not  less  than 
once  in  every  month  be  verified  by  a  statutory  declaration  of  the  trustee, 
and  the  trustee  shall  thereupon  submit  such  account  to  the  committee 
of  inspection  (if  any)  or  such  member  thereof  as  may  be  appointed  by 
the  committee  for  the  purpose,     (pp.  180,  198,  333,  ante). 

63.  Any  creditor  who  has  proved  his  debt  or  the  insolvent  may  apply  Creditor  may 

obtain  oopy  of 

to  the  trustee  for  a  copy  of  the  accounts  (or  any  part  thereof)  relating  trustee's 
to  the  estate  as  shown  by  the  books  directed  by  the  Insolvency  Acts  to 
be  kept  by  the  trustee  and  any  other  books  kept  by  him,  and  on  paying 
for  the  same  at  the  rate  of  Threepence  per  folio  he  shall  be  entitled  to 
have  such  copy  accordingly,     (p.  338,  ante). 


Part  III. — Committee  op  Inspection. 
64.  Section  fifty-three  of  the  Principal  Act  is  hereby  amended  as  Amendment  of 

_  ,„  section  58  of 

follows  : No.  1102. 

(a)  In  sub-section  (in.)  omit  the  words  "  being  creditors  qualified  to 
vote  at  a  general  meeting  of  creditors  as  is  in  this  Act  mentioned  or 
authorized  in  the  prescribed  form  by  creditors  so  qualified  to  vote"  and 
insert  "  whether  creditors  or  not,"  and  after  the  words  <c  insolvent's 
property  "  at  the  end  of  the  said  sub-section  insert  "  and  such  appoint- 
ment shall  be  made  by  a  majority  in  number  and  value  of  the  creditors 
assembled  at  the  meeting."     (pp.  157,  195,  ante). 

(b)  After  sub-section  (iv.)  the  following  sub-sections  are  hereby 
added,  namely : — 

(v.)  No  creditor  who  is  appointed  a  member  of  the  committee  of 
inspection  shall  be  qualified  to  act  or  shall  act  until  he  has 
proved  his  debt  and  the  proof  has  been  admitted,  (p.  196, 
ante). 

(vi.)  The  committee  of  inspection  shall  meet  at  such  times  as  they  see  e.(1883) 
shall  from  time  to  time  appoint  and  failing  such  appoint- 
ment at  least  once  a  month,  and  the  trustee  or  any  member 
of  the  committee  may  also  call  a  meeting  of  the  committee 
as  and  when  he  thinks  necessary,     (p.  196,  ante). 
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SBCS,  84-ed.  ( vii. )  The  committee  may  act  by  a  majority  of  the  members  present 

at  the  meeting,  but  shall  not  act  unless  a  majority  of  the 
committee  are  present  at  the  meeting,     (p.  11*6,  ante). 

(vm.)  If  a  member  of  the  committee  compounds  or  arranges  with 
his  creditors  or  if  his  estate  is  sequestrated  in  insolvency  or 
if  he  is  absent  from  three  consecutive  meetings  of  the  com- 
mittee his  office  shall  thereupon  become  vacant,     (p.  197, 

ante). 

luiMBUoa*  °'t  ""  ^°  rDenlDer  °*  a  committee  of  inspection  of  an  estate  shall  except 
out  oTenate"1  un^er  an^  with  the  express  sanction  of  the  court  or  by  a  resolution  of 
three-fourths  in  number  and  value  of  the  creditors  present  at  a  meeting 
specially  convened  for  the  purpose  directly  or  indirectly  by  himself  or 
his  wife  or  any  employer  partner  clerk  agent  or  servant  be  entitled  to 
derive  any  profit  or  advantage  from  any  transaction  arising  out  of  anv 
insolvency  while  he  is  member  of  such  committee  or  to  receive  out  of 
the  estate  any  payment  for  services  rendered  in  connexion  with  the 
administration  of  the  estate  other  than  such  amount  as  may  be  voted 
by  the  meeting  of  creditors  at  the  date  of  their  appointment.  If  it 
appears  that  any  profit  or  payment  has  been  made  contrary  to  the  pro- 
visions of  this  section  the  court  may  disallow  such  payment  or  direct 
the  person  contravening  the  provisions  hereof  to  pay  into  court  such 
profit  (as  the  case  may  be)  on  the  audit  of  the  trustee's  account  (p. 
198,  ante). 

Paht  IV. — Official  Accountant. 

Aocoununt  to         "6.  (X)  There  shall  be  an  officer  of  the  Court  of  Insolvency  styled 
taMflcerof        tne  Official  Accountant     (pp.  Ib9  to  195,  ante). 

Appointment.  (2)  Such   officer   shall   be   appointed   by  the   Governor  in  Council 

subject  bo  the  Public  Service  Acts,  and  subject  to  the  said  Acts  the 
Governor  in  Council  may  remove  or  suspend  him.  Every  person 
appointed  to  the  office  of  Official  Accountant  shall  be  a  person  who  it 
a  member  of  the  public  service  or  a  person  who  having  been  in  the 
public  service  is  in  receipt  of  a  superannuation  or  retiring  allowance, 
unless  the  Public  Service  Board  certifies  in  writing  that  there  is  no 
person  already  in  the  public  service  or  receiving  a  superannuation  or 
retiring  allowance  available  and  competent  to  fulfil  the  duties  of  such 


(3)  The  said  office  may  be  held  in  conjunction  with  any  other  office 
n  the  public  service, 
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(4)  In  this  section  the  expression  "  public  service  ,?  extends  to  and  secs.  66-71. 
includes  railway  service  and  service  in  any  office  or  employment  what  ge~  No  1374 
ever  in  Victoria  for  which  payment  is  paid  by  the  Crown  out  of  any  8"  3' 
special  appropriation  of  the  consolidated  revenue. 

(5)  All  courts  and  all  persons  judicially  acting  shall  take  judicial 
notice  of  the  signature  of  the  Official  Accountant. 

67.  The  Official  Accountant  shall   take   cognizance  of  all   matters  official 

Accountant  to 

relating  to  the   appointment  security  and  conduct   of  assignees   and  take  cwrniauice 
trustees  in  relation  to  estates  in  insolvency  liquidation  by  arrangement  matter*. 
compositions  or  deeds  of  arrangement  within  the  meaning  of  Part  VI. 
of  this  Act,  and  shall  immediately  report  in  writing  to  the  court  when- 
ever there  shall  appear  to  be  any  contravention  of  the  provisions  of  the 
Insolvency  Acts  in  relation  thereto,     (pp.  1 90,  449f  ante). 

68.  The  Official  Accountant  shall  attend  the  court  whenever  the  court  offlcial ,    , . 

Accountant  to 

shall  so  direct,  and  shall  at  all  times  make  such  audits  investigations  ^'t^JUSJiK? 
and  inquiries  in  regard  to  any  proceedings  under  the  Insolvency  Acts  M  directcd- 
and  report  thereon  as  the  court  shall  direct,  and  shall   generally  in 
addition  to  the  duties  expressly  imposed  upon  him  by  this  Act  perform 
all  such  duties  as  may  be  prescribed  by  rules  or  specially  directed  by 
the  court,     (p.  190,  ante), 

69.  The  court  or  the  Official  Accountant  may  at  any  time  require  £hi*f  Clerks 
the  production  of  and  inspect  any  books  or  accounts  kept  by  the  Chief  \SmSSABmA 
Clerk,  and  the  Official  Accountant  shall  audit  all  books  and  accounts  of  audited- 
the  Chief  Clerk  once  at  least  every  six  months  and  for  the  purpose  of 

such  audit  the  Chief  Clerk  shall  furnish  the  Official  Accountant  with 
such  vouchers  and  information  as  he  shall  require,     (p.  190,  ante). 

70.  The  Official  Accountant  shall  examine  all  statements  accounts  Trustee's  filed 

accounts  &c. 

vouchers  and  documents  filed  by  the  trustee  and  shall  call  the  trustee  J®  ^  examined 
to  account  for  any  misfeasance  neglect  or  omission  which  may  appear 
on  or  from  such  statements  accounts  or  vouchers  or  documents  or  other- 
wise, and  may  in  writing  require  the  trustee  to  make  good  any  loss  the 
estate  of  the  insolvent  may  have  sustained  by  such  misfeasance  neglect 
or  omission.  If  the  trustee  fail  to  comply  with  such  requisition  of  the 
Official  Accountant  the  Official  Accountant  may  report  the  same  in 
writing  to  the  court,  and  the  court  after  hearing  the  explanation  if  any 
of  the  trustee  shall  make  such  order  in  the  premises  as  it  thinks  just. 
(pp.  25,  191,  ante). 

71.  (1)  The  Official  Accountant  may  at  any  time  require  any  trustee  0ffl£iai  Acooun- 
to  answer  any  inquiry  made  by  him  in  relation  to  any  insolvency  in  ill(iuirie8  °' 


554 


THE    INSOLVENCY    ACT    1897. 


trustee  and 
Investigate  his 
books  &c. 


SECS.  71-73.  which  such  trustee  is  engaged,  and  may  if  he  think  fit  apply  to  the 
court  to  examine  on  oath  such  trustee  or  any  other  person  concerning 
such  insolvency.  He  may  also  investigate  the  books  and  vouchers  of 
the  trustee,     (p.  191,  ante). 

(2)  In  this  and  the  last  preceding  section  "trustee"  shall  also  include 
assignee,     (p.  19 1,  ante). 

72.  The  Official  Accountant  shall  take  cognizance  of  and  examine 
the  Insolvency  Estates  Account  and  every  account  which  a  trustee  has 
at  a  bank  in  relation  to  an  estate  and  the  Unclaimed  Dividend  Account 
and  the  Insolvents  Suitors'  Fund  and  all  books  vouchers  and  documents 
relating  thereto  and  shall  immediately  report  to  the  court  any  contra- 
vention of  the  Insolvency  Acts  by  any  person  in  relation  to  any  of  the 
said  accounts  or  funds,     (p.  190,  ante). 


Official  Accoun- 
tant to  take 
cognizance  of 
statutory 
accounts. 


Part  V. — Compositions. 


Special 
provisions. 


Resolution  not 
to  be  registered 
unless  ordered 
by  court. 


Time  for 

presenting 

resolution. 


Appointment  „to 

consider 

composition. 


73.  Notwithstanding  anything  contained  in  the  Principal  Act  the 
following  provisions  shall  have  effect  as  to  proceedings  as  to  composi- 
tions under  section  one  hundred  and  fifty-four  of  the  said  Act  (that  is 
to  say)  : — 

(1)  No  extraordinary  resolution  by  the  creditors  of  a  debtor  that 

a  composition  shall  be  accepted  in  satisfaction  of  the  debts 
.  due  to  them  from  the  debtor  shall  be  registered  by  the  Chief 
Clerk  until  so  ordered  by  the  court,     (p.  431,  ante). 

(2)  The   chairman   of  the   meeting  at   which   the   extraordinary 

resolution  is  agreed  to  or  the  debtor  shall  present  or  cause 
the  same  to  be  presented  to  the  Chief  Clerk  as  directed  bj 
the  Principal  Act  within  three  days  after  the  same  is 
agreed  to  or  within  such  further  time  not  exceeding  in  the 
whole  ten  days  from  the  date  when  the  resolution  was 
agreed  to  as  the  court  may  allow.  Unless  this  sub-section 
is  complied  with  the  resolution  shall  not  be  registered,  (p. 
430,  ante). 

(3)  The  debtor  or  any  creditor  may  within  fourteen  days  from 
the  presentation  of  such  resolution  apply  to  the  court  to 
appoint  a  day  to  consider  the  composition  which  day  shall 
not  be  earlier  than  fourteen  days  from  such  presentation, 
and  notice  of  such  appointment  shall  be  given  by  adver- 
tisement and  in  such  other  manner  as  the  court  may  direct 
(p.  431,  ante). 
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(4)  Any  creditor  may  on  filing  in  court  three  days  at  least  before     SEC.  78. 

the  day  appointed  a  notice  of  his  intention  to  oppose  the  oppositionwuT 
composition  be  heard  against   the  same,  but  the  debtor  8UPP°rt* 
and  any  creditor  may  without  notice  be  heard  in  favour 
thereof,     (p.  431,  ante). 

(5)  If  the  court  shall  be  of  opinion  that  the  terms  of  a  composition  Powers  of  court. 

are  not  reasonable  or  are  not  calculated  to  benefit  the 
general  body  of  creditors,  or  if  any  such  facts  are  proved 
as  would  under  the  Insolvency  Acts  require  or  justify  the 
court  in  the  case  of  insolvency  in  refusing  or  suspending  a  see  E.  (1890)  s. 
certificate  or  in  punishing  the  insolvent  the  court  shall 
refuse  to  approve  the  composition.  In  any  other  case  the 
court  may  either  approve  or  refuse  to  approve  the  composi- 
tion,    (pp.  431,  433,  ante). 

(6)  If  the  court  refuses  to  approve  the  composition  the  resolution  Effect  of  refusal 

x    '  *  *  to  approve. 

shall  not  be  registered  and  the  composition  proposed  shall 
not  have  any  force  or  effect,     (p.  431,  ante). 

(7)  If  the  court  approves  the  composition  the  approval  shall  be  Proceedings  on 

testified  by  *  the  terms  being  embodied  in  an  order  of  the 
court,     (p.  431,  ante). 

(8)  The  provisions  of  a  composition  may  be  enforced  by  the  court  Enforcement. 

on   application   by   any   person   interested,   and   any   dis- g.'s  (u). 
obedience   of  an   order   of  the   court  shall  be  deemed  a 
contempt  of  court,     (p.  437,  ante). 

(9)  If  default  be  made  in  payment  of  any  instalment  due  in  pur-  Power  to  annul. 

suance  of  the  composition  or  if  it  appears  to  the  court  that 
the  composition  cannot  proceed  without  injustice  or  undue 
delay  to  the  creditors  or  to  the  debtor  or  that  the  approval 
of  the  court  was  obtained  by  fraud  the  court  may  annul  the 
composition  but  without  prejudice  to  the  validity  of  any 
sale  disposition  or  payment  duly  made  or  thing  duly  done 
under  or  in  pursuance  of  the  same.     (pp.  436,  437,  ante). 

(10)  Every  person  who  would  be  entitled  to  prove  in  insolvency  persons  to  be 

shall  be  deemed  a  creditor  within  the  meaning  of  section  creditors, 
one  hundred  and  fifty-four  of  the  Principal  Act  and  of  this 
section,  and  in  case  there  shall  be  any  dispute  as  to  the 
right  of  any  person  to  be  deemed  a  creditor  or  as  to  the 
amount  of  his  debt  or  the  value  of  his  security  the  court 
may  settle  such  dispute,     (p.  439,  ante). 
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SECS.  78,  74. 


Examinations. 


General 
provisions  of 
Insolvency  Acts 
applied. 


Priorities  to  be 
provided  for. 


Certain  rights 
not  to  be 
prejudiced. 


Proceedings  to 
be  public. 


(11)  After   the  presentation  to  the  Chief  Clerk   of  any  extra- 

ordinary resolution  the  court  shall  have  the  same  powers 
authority  and  jurisdiction  to  examine  or  direct  the  examin- 
ation of  any  person  whomsoever  as  it  has  in  case  of  insol- 
vency,    (pp.  369,  437,  ante). 

* 

(12)  All  the  provisions  of  the  Insolvency  Acts  with  regard  to  the 

administration  and  distribution  of  the  debtor's  property  and 
the  duties  obligations  powers  and  rights  of  the  trustee  shall 
so  far  as  the  nature  of  the  case  and  the  terms  of  the  com- 
position admit  apply  to  compositions  as  in  case  of  insolvency 
and  as  if  the  trustee  were  the  trustee  in  insolvency,  (pp. 
413,  437,  ante). 

(13)  No  composition  shall  be  approved  by  the  court  which  does 

not  provide  for  the  payment  in  priority  to  other  debts  of 
all  debts  directed  to  be  so  paid  in  the  distribution  of  the 
property  of  an  insolvent,     (p.  433,  ante). 

(14)  The  acceptance  by  a  creditor  of  a  composition  shall  not  release 

any  person  who  under  the  Insolvency  Acts  would  not  be 
released  by  a  certificate  of  discharge  if  the  estate  of  the 
debtor  had  been  sequestrated  in  insolvency,     (p.  437,  ante). 

(15)  Every  resolution  and  statement  presented  to  the  Chief  Clerk 

shall  be  open  for  public  inspection  on  payment  of  the  pre- 
scribed fee,  and  all  applications  to  the  court  and  the  hearing 
thereof  shall  be  in  open  court,     (pp.  420,  438,  ante). 


Part  VI. — Deeds  op  Arrangement. 


Subdivision  1. 


Application  of 
Part. 

See  E.  (1887) 
8.  4. 


74.  (1)  This  Part  shall  apply  to  every  deed  of  arrangement  as 
defined  in  this  section  made  after  the  commencement  of  this  Act 

(2)  A  deed  of  arrangement  to  which  this  Part  applies  shall  include 
any  of  the  following  instruments  whether  under  seal  or  not  made  by 
for  or  in  respect  of  the  affairs  of  a  debtor  for  the  benefit  of  his  creditors 
generally  (that  is  to  say) : — (p.  440,  ante). 

(a)  An  assignment  of  property  :  (p.  441,  ante). 

(b)  A  deed  of  agreement  for  a  composition  :  (p.  442,  ante). 

and  in  cases  where  creditors  of  a  debtor  obtain  any  control  over  his 
property  or  business — 
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(c)  A  deed  of  inspectorship  entered  into  for  the  purpose  of  carry-  SECS.  74-76. 

ing  on  or  winding  up  a  business  :  (p.  443,  ante), 

(d)  A  letter  of  licence  authorizing  a  debtor  or  any  other  person  to 

manage  carry  on  realize  or  dispose  of  the  business  with  a 
view  to  the  payment  of  debts :  and     (p.  443,  ante), 

(e)  Any  agreement  or  instrument  entered  into  for  the  purpose  of 

carrying  on  or  winding  up  of  a  debtor's  business  or  authoriz- 
ing a  debtor  or  any  other  person  to  manage  carry  on  realize 
or  dispose  of  a  debtor's  business  with  a  view  to  the  payment 
of  his  debts,     (p.  443,  ante). 

Provided  that  nothing  in  this  Part  shall  apply  to  any  agreement  for 
composition  within  section  one  hundred  and  thirty-one  of  the  Principal 
Act  or  to  any  liquidation  by  arrangement  or  any  composition  under 
sections  one  hundred  and  fifty-three  and  one  hundred  and  fifty-four 
respectively  of  the  said  Act.     (p.  441,  ante). 

75.  From  and  after  the  commencement  of  this  Act  a  deed  of  arrange-  Avoidance  of 

unregistered 

raent  to  which  this  Part  applies  shall  be  inoperative  and  shall  not  have  deeds  of 

arrangement. 

any  validity  at  law  or  in  equity  unless  the  same  shall  have  been  see  e.  (1887) 
registered  under  this  Act  within  ten  clear  days  after  the  first  execution 
thereof  by  the  debtor  or  any  creditor  or  if  it  is  executed  in  any  place  out 
of  Victoria  then  within  ten  clear  days  after  the  time  at  which  it  would 
in  the  ordinary  course  of  post  arrive  in  Victoria  if  posted  within  one 
week  after  the  execution  thereof,     (p.  443,  ante). 

76.  The  registration  of  a  deed  of  arrangement  under  this  Act  shall  J^feoft. 
be  effected  in  the  following  manner  : —  fceeE.(i8S7> 

8    6. 

The  deed  and  every  schedule  or  inventory  thereto  annexed  or 
therein  referred  to  or  a  true  copy  thereof  respectively  and 
of  every  attestation  of  the  execution  thereof  shall  be  filed  in 
the  office  of  the  Registrar-General  within  the  time  aforesaid 
together  with  an  affidavit  verifying  the  time  of  execution  by 
the  debtor  and  containing  a  description  of  the  residence  and 
occupation  of  the  debtor  and  of  the  place  or  places  where 
his  business  is  carried  on  and  the  title  of  the  firm  or  firms 
under  which  the  debtor  carries  on  business  and  an  affidavit 
by  the  debtor  stating  the  total  estimated  amount  of  property 
and  liabilities  included  in  the  deed  the  total  amount  of  the 
composition  (if  any)  payable,  thereunder  the  name  occupa- 
tion and  address  of  the  trustee  (if  any)  and  the  names  and 
addresses  of  his  creditors.     A  deed  of  arrangement  regis- 
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3ECS.  76-79. 


Form  of 
register. 

Bee  E. (1887) 
s.7. 


Trustee  not  to 
encumber  &c. 
property  until 
certain  time. 


Provisions  of 
Insolvency  Acts 
how  far 
applicable. 


tered  as  required  by  the  provisions  of  this  and  the  preceding 
section  shall  be  deemed  to  be  registered  or  filed  in  accordance 
with  the  provisions  of  Part  VI.  of  the  Instrument*  Act  1890 
and  of  the  Book  Debts  Act  1896.     (pp.  109,  444,  ante). 

77.  The  Registrar-General  shall  keep  a  register  wherein  shall  be 
entered  as  soon  as  conveniently  may  be  after  the  presentation  of  a  deed 
for  registration  an  abstract  of  the  contents  of  every  deed  of  arrange- 
ment registered  under  this  Act  containing  the  following  and  any  other 
prescribed  particulars : — 

(a)  The  date  of  the  deed. 

(6)  The  name  address  and  description  of  the  debtor  and  the  place 
or  places  where  his  business  is  carried  on  and  the  title  of 
the  firm  or  firms  under  which  the  debtor  carries  on  business 
and  the  name  and  address  of  the  trustee  (if  any)  under  the 
deed. 

(c)  A  short  statement  of  the  nature  and  effect  of  the  deed  and  of 

the  composition  in  the  pound  payable  thereunder. 

(d)  The  date  of  registration. 

(e)  The  amount  of  property  and  liabilities  included  under  the  deed 

as  estimated  by  the  debtor,     (p.  446,  ante). 

78.  (1)  The  trustee  of  a  deed  of  arrangement  shall  not  except  in  the 
ordinary  course  of  the  business  (if  any)  theretofore  carried  on  by  the 
debtor,  sell,  pledge,  or  in  any  way  dispose  of  or  encumber  any  of  the 
property  included  in  or  under  the  deed  until  after  ten  days  from  the 
registration  thereof  as  required  by  this  Act.     (p.  449,  ante). 

(2)  A  trustee  wilfully  contravening  the  provisions  of  the  last  pre- 
ceding sub-section  and  every  person  wilfully  party  to  such  contravention 
shall  be  personally  liable  to  make  good  to  the  estate  any  loss  occasioned 
by  such  contravention,  (p.  449,  ante). 

(3)  The  provisions  of  this  section  shall  not  apply  to  any  case  where 
the  court  upon  application  in  that  behalf  is  satisfied  that  it  is  expedient 
before  the  expiration  of  the  said  period  of  ten  days  from  registration  to 
effect  any  sale  pledge  disposition  or  incumbrance  and  directs  that  the 
trustee  be  at  liberty  to  effect  the  same.     (p.  449,  ante). 

(4)  Nothing  in  this  section  contained  shall  in  any  way  prejudice  or 
affect  any  person  dealing  in  good  faith  with  the  trustee,    (p.  449,  ante). 

79.  The  provisions  of  the  Insolvency  Acts  as  to  the  payment  of 
certain  claims  as  preferential  and  as  to  the  proof  of  debts  and  as  to  the 
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respective  rights  of  secured  and   unsecured  creditors  and  as  to  the  SECS.  79-83. 
examination  of  the  debtor  or  any  other  person  shall  apply  to  every 
deed  of  arrangement  registered  as  aforesaid,     (pp.  369,  440,  ante). 

80.  No  deed  of  arrangement  shall  be  deemed  insufficient  or  invalid  immaterial 

m  #  error  not  to 

by  reason  only  that  in  such  deed  or  any  schedule  or  inventory  or  copy  invalidate. 
thereof  respectively  or  any  affidavit  there  is  an  omission  or  incorrect  or  &*   '  *1887* 8* 
insufficient  description  or  misdescription  in  respect  of  any  of  the  par-  See  No- 1424  * 
ticulars  required  by  law  to  be  contained  ^herein  if  the  court  judge  or 
justice  before  whom  the  validity  of  such  deed  comes  into  question  shall 
be  satisfied  that  such  omission  or  incorrect  or  insufficient  description  or 
misdescription  was  accidental  or  due  to  inadvertence  or  to  some  cause 
beyond  the  control  of  the  debtor  and  not  imputable  to  any  negligence 
on  bis  part.     (p.  445,  ante). 

Subdivision  2. 

81.  Nothing  contained  in  this  Part  shall  be  construed  to  repeal  or  Saving  as  to 

°  r  insolvency  law. 

shall  affect  any  provision  of  the  law  for  the  time  being  in  force  with  see  e.  (1887) 

8.  17. 

regard  to  deeds  of  arrangement  in  relation  to  insolvency  or  shall  give 
validity  to  any  deed  or  instrument  which  by  law  is  an  act  of  insolvency 
or  void  or  voidable,     (p.  441,  ante). 

82.  In  this  Part  unless  the  context  otherwise  requires — 

"  Creditors  generally  "  includes  all  creditors  who  may  assent  to  or  interpretation, 
take  the  benefit  of  a  deed  of  arrangement  and  whether  or  8.6io. 
not  the  deed  provides  that  any  of  such  creditors  shall  have 
any  preference  or  priority  as  regards  any  other  creditors, 
and  whether  or  not  the  trustee  (if  any)  of  the  deed  or  any 
other  person  shall  have  any  discretion  as  to  giving  any 
creditor  a  preference  or  priority  or  any  advantage  as  regards 
any  other  creditor,     (p.  441,  ante). 

m 

"  Prescribed "  means  "  prescribed  by  rules  to  be  made  under  this 
Part  of  this  Act." 

"  Priority  "  has  the  same  meaning  as  the  same  expression  has  in 
the  Principal  Act.     (p.  441,  ante). 

"  Rules  "  includes  forms. 

83.  (1)  The  trustee  of  a  deed  of  arrangement  shall  be  deemed  to  be  Trustee  of  deed 
an  officer  of  the  Court  of  Insolvency  and  no  person  shall  be  appointed  to  be  officer  of 

court. 

or  act  as  such  trustee  unless  he  is  registered  as  qualified  to  be  appointed 
to  the  office  of  trustee  under  the  Insolvency  Acts,  or  if  not  so  registered 
unless  he  is  one  of  the  creditors  or  a  person  appointed  by  an  ordinary 
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SECS.  83-87.  resolution  of  the  creditors,  and  before  he  acts  under  the  deed  he  shall 
give  security  in  manner  in  Part  IT.  of  this  Act  provided  with  regard  to 
a  trustee  in  insolvency,  and  so  far  as  the  nature  of  the  case  will  admit 
the  trustee  creditors  and  debtor  respectively  shall  have  the  same  func- 
tions powers  rights  duties  obligations  and  liabilities  and  the  court  shall 
have  the  same  powers  authority  and  jurisdiction  as  in  the  case  of  insol- 
vency,    (p.  448,  ante). 

(2)  In  this  Part  "  trustee  "  shall  also  include  every  person  having 
under  a  deed  of  arrangement  the  power  right  or  duty  to  pay  dividends 
to  the  persons  entitled  thereto,  and  u dividend"  shall  also  include  all 
moneys  which  under  the  deed  of  arrangement  are  payable  by  the  trustee 
to  the  persons  entitled  thereto,     (p.  449,  ante). 

(3)  Where  a  person  not  registered  as  aforesaid  is  appointed  a  trustee 
pursuant  to  this  section  he  shall  not  act  as  trustee  until  a  copy  of  such 
resolution  has  been  filed  by  the  Chief  Clerk  and  such  person  has  given 
security  as  aforesaid,     (p.  449,  ante). 


Debtor  to 
furnish 

statement  when 
required. 


Unclaimed 
dividends  in 
respect  of  past 
deeds  of  arrange- 
ment to  be  paid 
into  Unclaimed 
Dividend  Fund. 


Time  for 
registration. 

See  E.  (1887)  s. 
10. 


Office  copies. 

See  E.  (1887)  s. 
11. 


84.  At  any  time  within  three  years  after  a  debtor  has  made  a  deed 
of  arrangement  the  court  may  require  such  debtor  to  make  a  statement 
verified  by  affidavit  giving  particulars  of  all  his  assets  and  liabilities 
and  property  whatsoever,  and  if  he  without  reasonable  cause  fails  to  do 
so  he  shall  be  guilty  of  a  contempt  of  court,     (p.  450,  ante). 

85.  (1)  In  the  case  of  any  deed  of  arrangement  made  before  the  com- 
mencement of  this  Act  all  dividends  now  in  the  hands  of  the  trustee  of 
the  deed  which  have  not  been  claimed  by  the  parties  entitled  thereto 
for  the  space  of  twelve  months  next  after  the  same  have  been  or  shall 
be  payable  shall  unless  the  court  otherwise  orders  be  paid  by  the  trustee 
into  the  Insolvency  Unclaimed  Dividend  Fund  to  be  dealt  with  as  to 
principal  and  interest  as  provided  in  section  one  hundred  and  twenty- 
seven  of  the  Principal  Act.     (p.  450,  ante). 

(2)  "  Deed  of  arrangement "  in  this  section  shall  include  any  deed 
instrument  or  writing  which  if  made  after  the  commencement  of  this 
Act  would  be  deemed  to  be  a  deed  of  arrangement  within  the  meaning 
of  this  Part.     (p.  450,  ante). 

86.  When  the  time  for  registering  a  deed  of  arrangement  expires  on 
a  Sunday  or  other  day  on  which  the  office  of  the  Registrar-General  is 
closed  the  registration  shall  be  valid  if  made  on  the  next  following  day 
on  which  the  office  is  open.     (p.  444,  ante). 

87.  Subject  to  the  provisions  of  this  Act  any  person  shall  be  entitled 
to  have  an  office  copy  of  or  extract  from  any  deed  registered  under  this 
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Act  upon  paying  for  the  same  at  the  rate  mentioned  in  the  Second  SECS.  87-00. 
Schedule  to  this  Act  and  any  copy  or  extract  purporting  to  be  an  office  g^^ 
copy  or  extract  shall  in  all  courts  and  before  all  judges  justices  arbi-  Schedule- 
trators  or  other  persons  be  admitted  as  primd  facie  evidence  thereof 
and  of  the  effect  and  date  of  registration  of  the  deed  as  shown  thereon, 
(p.  446,  ante), 

88.  (1)  Any  person  shall  be  entitled  at  all  reasonable  times  to  search  ftEJJfjJJd' 
the  register  upon  paying  the  fee  specified  in  the  Second  Schedule  to  this  regtebered  deeds. 

See  E.  (1887)  s. 

Act,  and  shall  be  entitled  at  all  reasonable  times  to  inspect  and  examine  12  (i> 
and  make  extracts  from  any  registered  deed  of  arrangement  without  schedule. 
being  required  to  make  a  written  application  or  to  specify  any  particulars  * 

in  reference  thereto  upon  payment  of  the  said  fee  for  each  deed  of 
arrangement  inspected. 

(2)  The  said  extracts  shall  be  limited  to  the  dates  of  execution  and 
of  registration  the  names  addresses  and  descriptions  of  the  debtor  and 
of  the  parties  to  the  deed  a  short  statement  of  the  nature  and  effect  of 
the  deed  and  any  other  prescribed  particulars,     (p.  446,  ante). 

89.  (1)  When  the  place  of  business  or  residence  of  the  debtor  who  is  Local  regfctra- 

v   '  *  taon  of  copy  of 

one  of  the  parties  to  the  deed  of  arrangement  or  who  is  referred  to  deeds. 
therein  is  situate  in  some  place  more  than  twenty  miles  from  the  General  13. 
Post  Office,  Melbourne,  the  Registrar-General  shall  after  three  clear  days 
after  registration  and  in  accordance  with  any  directions  that  may  be 
prescribed  transmit  a  copy  of  such  deed  to  the  Registrar  of  the  County 
Court  in  or  near  the  place  where  such  place  of  business  or  residence  is 
situate,     (p.  447,  ante). 

(2)  Every  copy  so  transmitted  shall  be  filed  kept  and  indexed  by  the 
Registrar  of  the  County  Court  in  the  prescribed  manner,  and  any  person 
may  search  inspect  make  extracts  from  and  obtain  copies  of  the  regis- 
tered copy  in  the  like  manner  and  upon  the  like  terms  as  to  payment  or 
otherwise  as  near  as  may  be  as  in  the  case  of  deeds  registered  under  this 
Act.     (p.  447,  ante). 

(3)  The  Registrar-General  shall  forthwith  notify  the  Chief  Clerk  in 
Melbourne  of  the  registration  of  every  deed  of  arrangement,  (p.  447, 
ante). 

90.  (1)  There  shall  be  taken  in  respect  of  the  registration  of  deeds  of  Fees. 
arrangement  and  in  respect  of  any  office  copies  or  extracts  or  searches  ^5  p)*887* 
made  by  or  at  the  office  of  the  Registrar-General  the  fees  set  forth  in  second 
the  Second  Schedule  to  this  Act,  and  nothing  in  this  Act  contained 

shall  make  it  obligatory  on  the  Registrar-General  to  do  or  permit  to  be 
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SECS.  90-92.  done  any  act  in  respect  of  which  any  fee  is  specified  except  on  payment 
of  such  fee.     (p.  448,  ante). 

(2)  It  shall  and  may  be  lawfuKfor  the  Judges  of  the  Supreme  Court 
or  any  two  of  them  of  whom  the  Chief  Justice  shall  be  one  to  make 
such  rules  as  they  may  think  fit  for  regulating  proceedings  under  this 
Part  of  this  Act.     (p.  448,  ante). 


Rules. 

See  E.  (1887) 
s.  15  (2). 


Part  VII. — Certificate  op  Discharge. 

0n  if rt|flcate  91  •  (1)  On  any  voluntary  or  compulsory  application  for  a  certificate 

e^mlnSYy*    °^  discharge  or  on  any  compulsory  appearance  by  an  insolvent  before 
court.  fae  court  under  the  provisions  of  section  one  hundred  and  forty-nine  of 

See  E.  (1890)  a.  8.  . 

the  Principal  Act  the  court  may  examine  or  permit  any  creditor  or  the 
insolvent  to  examine  the  trustee  on  oath  as  to  the  insolvent's  conduct 
and  affairs,     (p.  375,  384,  386,  ante). 

Opposition.  (2)  The  trustee  or  any  creditor  who  has  proved  his  claim  may  without 

notice  to  the  insolvent  oppose  the  insolvent's  application  for  a  certificate 
of  discharge  and  may  examine  him  on  oath  as  to  any  matter  or  thing 
relating  to  his  estate  and  as  to  his  transactions  and  conduct  and  as  to 
the  causes  of  his  inability  to  pay  his  debts,  (pp.  376,  379,  381,  384, 
ante). 

Adjournment.  (3)  The  court  may  adjourn  the  hearing  of  any  such  application  as  it 
shall  think  fit  and  may  require  the  trustee  or  any  opposing  creditor  to 
furnish  the  insolvent  before  the  time  appointed  for  the  adjourned  hearing 
with  written  notice  of  the  grounds  of  his  opposition,  (pp.  380,  383, 
386,  ante). 

Trustee's  report.  (4)  Prior  to  the  day  appointed  for  the  hearing  of  an  application  for 
a  certificate,  if  he  has  not  already  done  so,  the  trustee  shall  file  in  the 
court  a  full  report  concerning  the  estate  and  the  conduct  of  the  insol- 
vent and  of  all  other  matters  with  which  it  may  be  desirable  that  the 
court  should  be  acquainted,     (p.  375,  ante). 

Powers  of  court.      92.  The  court  shall  take  into  consideration  the  report  of  the  trustee 
See  e.  (1890)       an(j  &n^  report  of  the  Official  Accountant,  and  may  as  it  thinks  just — 

(a)  grant  or  refuse  an  immediate  absolute  certificate  of  discharge ; 

or 

(b)  suspend  the  certificate  from  taking  effect  for  such  time  as  the 

court  may  think  fit  not  exceeding  two  years ;  or 

(c)  suspend  the  certificate  until  such  dividend  as  the  court  may  fix 

but  not  .exceeding  Seven  shillings  in  the  pound  has  been  paid 


THE    INSOLVENCY    ACT    1897.  563 

to  the  creditors  ;  or  until  security  for  the  payment  of  such  SECS.  92-96. 
dividend  has  been  given  to  the  satisfaction  of  the  court.  If 
the  sureties  for  such  security  have  to  pay  the  amount  of 
dividend  or  any  part  thereof,  and  the  debtor  again  becomes 
insolvent,  then  the  sureties  shall  not  be  entitled  to  any 
dividend  until  the  debts  incurred  by  the  insolvent  since  he 
obtained  his  certificate  shall  have  been  paid. 

Provided  that  the  court  shall  refuse  to  grant  the  certificate  in  all  cases 
where  the  insolvent  has  been  guilty  of  any  offence  under  the  Insolvency 
Acts  unless  for  special  reasons  the  court  otherwise  determines,  (pp. 
385,  387,  ante). 

93.  No  insolvent  unless  the  court  otherwise  directs  shall  be  entitled  Preferential 

claims  to  be  paid 

to  an   absolute   grant  of  a  certificate  of  discharge  until   all   persons  JS^JjJJjfjJbJ 
mentioned  in  sub-section  two  of  section  one  hundred  and  fifteen  of  the lfive,u 
Principal  Act  having  claims  against  his  estate  have  either  consented  to 
such  grant  or  have  been  paid  and  satisfied  such  portion  of  the  amounts 
owing  to  them  as  is  by  the  said  sub-section  made  a  preferential  claim 
against  the  estate,     (p.  386,  ante). 

94-  Any  insolvent  may  apply  for  a  certificate  of  discharge  from  time  Repeated 

application  for 

to  time  unless  the  court  shall  on  any  application  fix  the  period  within  certificate. 
which  he  shall  not  be  entitled  to  make  such  application,    (p.  379,  ante). 

95.  In  case  of  failure  to  comply  with  the  whole  or  any  of  the  condi-  chanjenotwith- 
tions  fixed  by  a  conditional  grant  of  certificate  the  court  may  at  any  J^iffiwwith 
time  grant  an  absolute  certificate  of  discharge  to  the  insolvent  on  his  condltlon8* 
application  if  the  court  shall  be  satisfied  that  the  failure  to  comply  with 
such  conditions  has  arisen  from. circumstances  for  which  the  insolvent 
cannot  justly  be  held  responsible,     (p.  385,  ante). 

96-  A  certificate  of  discharge  shall  not  release   an  insolvent   from  Effect  of 

certificate. 

any See  E.  (1883) 

&  SO. 

(a)  Debt  or  liability  incurred  by  means  of  any  fraud  or  fraudulent 
breach  of  trust  to  which  he  was  a  party  ;  (pp.  280,  400,  ante). 

(6)  Debt  or  liability  whereof  he  has  obtained  forbearance  by  any 
fraud  to  which  he  was  a  party  ;  or     (p.  280,  ante). 

(c)  Liability  under  a  judgment  against  him  under  an  action  for  &** E-  C1890) 

Ob    A'-I» 

seduction  or  under  an  affiliation  or  maintenance  order  or  under 
an  order  or  a  judgment  against  him  as  a  respondent  or  co- 
respondent in  a  matrimonial  cause  except  to  such  extent  and 
under  such  conditions  as  the  court  expressly  orders  in  respect 
of  such  liability,     (pp.  280,  389,  400,  ante). 
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SECS.  97-100.  97.  A  certificate  of  discharge  shall  not  release  any  person  who  at  the 
date  of  sequestration  was  a  partner  or  co-trustee  with  the  insolvent  or 
was  jointly  bound  or  had  made  any  joint  contract  with  him  or  any 
person  who  was  surety  or  in  the  nature  of  a  surety  for  him.  (p.  399,  ante). 


Certificate  not  to 
release  partner 
or  trustee  or 
co-contractor 
&c. 


See  E.  (1883)  s. 
80(4). 

Notwithstand- 
ing discharge 
insolvent  to 
assist  trustee  &c. 


Accounts  of 

after-acquired 

property* 


Settlements  on 
wife  or  children 
to  be  invalid 
unless 
registered. 


Time  of 
registration. 


08.  An  insolvent  who  has  obtained  a  certificate  of  discharge  shall 
notwithstanding  his  discharge  give  such  assistance  as  the  trustee  or  the 
court  may  require  in  the  realization  and  distribution  of  such  of  his 
property  as  is  vested  in  the  trustee  upon  payment  of  reasonable 
expenses,  and  if  he  without  reasonable  cause  fails  to  do  so  he  shall  be 
guilty  of  a  contempt  of  court,     (p.  341,  ante). 

99.  Where  an  insolvent  has  not  obtained  a  certificate  of  discharge  or 
where  he  has  obtained  a  certificate  of  discharge  subject  to  any  condition 
as  to  his  future  earnings  or  after-acquired  property  or  subject  to  the 
suspension  of  such  certificate  either  for  a  specified  time  or  until  such 
dividend  as  the  court  may  fix  has  been  paid  to  the  creditors  it  shall  be 
his  duty  until  he  obtains  a  certificate  of  discharge  or  until  such  condition 
is  satisfied  or  until  the  period  of  suspension  has  expired  or  until  such 
dividend  is  paid  (as  the  case  may  be)  from  time  to  time  to  give  the 
Official  Accountant  or  the"court  such  information  as  the  Official  Account 
ant  or  the  court  may  require  with  respect  to  his  earnings  and  after- 
acquired  property  and  income  or  rights  to  property  or  income,  (pp. 
195,  342,  ante). 

Part  VIII. — Settlements. 

100.  (1)  Every  settlement  of  property  on  or  for  the  wife  or  children 
or  both  wife  and  children  of  the  settlor  made  after  the  commencement 
of  this  Act  not  being  a  settlement  made  before  or  in  consideration  of 
marriage  or  a  settlement  made  on  or  for  the  wife  or  children  or  both 
wife  and  children  of  the  settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife  shall  in  case  of  the  insolvency 
of  the  settlor  at  any  time  thereafter, be  absolutely  void  and  of  no  effect 
against  the  assignee  or  trustee  in  insolvency  unless  such  settlement  be 
in  writing  and — (p.  230,  ante). 

(a)  If  made  within  twelve  months  before  the  insolvency  of  the 

settlor  and  executed  within  Victoria  shall  have  been  registered 
within  seven  clear  days  after  the  execution  thereof  by  the 
settlor ;  or 

(b)  If  made  within  twelve  months  before  the  insolvency  of  the 

settlor  and  executed  in  any  place  out  of  Victoria  shall  have 
been  registered  within  twenty-one  clear  days  after  the  time  at 
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which  it  would  in  the  ordinary  course  of  post  arrive  in  Victoria  8EC8.  ioo-S. 
if  posted  within  one  week  after  the  execution  thereof  by  the 
settlor ;  or 

(e)  If  made  more  than  twelve  months  before  the  insolvency  of  the 
settlor,  then  wherever  executed  shall  have  been  registered  at 
least  twelve  months  before  such  insolvency. 

(2)  "  Settlement "  shall  for  the  purposes  of  this  Part  include  any 
conveyance  or  transfer  of  property,    (p.  230,  ante). 

101.  The  registration  of  a  settlement  under  this  Part  shall  be  effected  Mode  of 

registration. 

in  the  following  manner : — 

(1)  The   settlement   and   every   schedule   and   inventory   thereto 

annexed  or  therein  referred  to  or  a  memorial  thereof  setting 
forth  the  date  of  the  settlement  the  name  address  and  descrip- 
tion of  the  parties  to  the  settlement  and  of  the  persons  intended 
to  be  benefited  thereby  and  the  place  or  places  where  the 
settlor  resides  or  carries  on  his  business  and  the  title  of  the 
firm  or  firms  under  which  he  carries  on  business  and  the  name 
and  address  of  the  trustee  (if  any)  under  the  settlement ;  and 

(2)  a  description  and  estimated  value  of  the  property  settled  ;  and 

(3)  an  affidavit  verifying  the  several  matters  and  things  in  this 

section  particularized  as  required  to  be  set  forth  in  a  memorial 
and  also  verifying  the  description  and  estimated  value  of  the 
property  settled 

shall  be  filed  in  the  office  of  the  Registrar-General  within  the  time  afore- 
said,   (p.  230,  ante). 

102.  No  settlement  shall  be  deemed  invalid  by  reason  only  that  in  Accidental  error 

not  to  invalidate 

any  memorial  thereof  filed  with  the  Registrar-General  there  is  an  settlement. 
omission  or  incorrect  or  insufficient  description  or  misdescription  in 
respect  of  any  of  the  particulars  required  by  law  to  be  contained  therein 
if  the  court  judge  or  justice  before  whom  the  validity  of  such  settlement 
comes  into  question  shall  be  satisfied  that  such  omission  or  incorrect  or 
insufficient  description  or  misdescription  was  accidental  or  due  to  inad- 
vertence or  to  some  cause  beyond  the  control  of  the  settlor  and  not 
imputable  to  any  negligence  on  his  part  and  in  any  case  was  not  of  such 
a  nature  as  to  be  liable  to  mislead,     (p.  230,  ante). 

103.  In  either  of  the  following  cases  (that  is  to  say)  : —  Fraudulent 

settlements. 

'  (a)  In  case  of  a  settlement  made  before  or  in  consideration  of  mar-  See  E.  (1888) 

x   '  s.  29. 

riage  where  a  settlor  is  not  at  the  time  of  making  the  settle- 
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SECS.  103-6.  ment  able  to  pay  all  his  debts  without  the  aid  of  the  property 

comprised  in  the  settlement ;  or  (p.  231,  ante). 

(6)  In  case  of  any  covenant  or  contract  made  in  consideration  of 
marriage  for  the  future  settlement  on  or  for  a  settlor's  wife  or 
children  or  both  wife  and  children  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest  (not  being  money  or  property  of  or  in  right  of  his 
wife) ;  (p.  231,  ante).- 

if  the  estate  of  the  settlor  is  sequestrated  or  he  compounds  or  arranges 
with  his  creditors  and  it  appears  to  the  court  that  such  settlement 
covenant  or  contract  was  made  in  order  to  defeat  or  delay  creditors  or 
was  unjustifiable  having  regard  to  the  state  of  the  settlor's  affairs  at  the 
time  when  it  was  made  the  court  may  refuse  or  suspend  a  certificate  of 
discharge  or  grant  an  order  subject  to  conditions  or  refuse  to  approve 
the  composition  or  arrangement  as  the  case  may  be  in  like  manner  as  in 
cases  where  a  debtor  has  been  guilty  of  fraud,     (p.  387,  ante). 

Fraudulent  104.  Any  settlement  *which  would  if  made  within  two  years  before 

fore  absolute      the  insolvency  be  void  as  against  the  assignee  or  trustee  of  the  insolvent 

certificate  void  i  i    •*  i      i_   #  l 

against  trustee,  estate  and  any  covenant  or  contract  which  would  if  made  before  the 
insolvency  be  void  as  against  such  assignee  or  trustee  shall  if  made  by 
an  insolvent  after  the  date  of  the  sequestration  and  before  obtaining  an 
absolute  certificate  of  discharge  be  void  as  against  the  assignee  or 
trustee  of  his  estate,     (p.  231,  ante). 

Application  of         ^^'  0-)  ^ne  Provisi°ns  of  subdivision  2  of  Part  VI.  of  this  Act 
subdivision  2  of  shau  apply  mutatis  mutandis  to  settlements  under  this  Part. 

Saving  of  (^)  Nothing  contained  in  this  Part  (except  so  far  as  is  expressly 

general  law.       provided)  shall  be  construed  to  repeal  or  shall  affect  any  provision  of 

the  law  for  the  time  being  in  force  in  relation  to  settlements  or  shall 

give  validity  to  any  settlement'  which  by  law  is  void  or  voidable,     (p. 

231,  ante). 

Part  IX. — Petitions. 

Definition  of  ^^m  0-)  In  sub-section  (i.)  of  section  thirty-seven  of  the  Principal 

eraU^MiTsf  3?  Act  the  expression  "  creditors  generally  "  shall  include  all  creditors  who 
may  assent  to  the  conveyance  or  assignment  mentioned  in  such  sub- 
section and  whether  or  not  such  conveyance  or  assignment  provides 
that  any  of  the  creditors  shall  have  any  preference  or  priority  as  regards 
any  other  creditors  and  whether  or  not  the  trustee  (if  any)  thereof  or 
any  other  person  shall  have  any  discretion  as  to  giving  any  creditor  a 
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preference  or  priority  or  any  advantage  as  regards  any  other  creditor.  SECS.  106-11. 
(p.  106,  ante). 

(2)  In  the  said  section  thirty-seven  of  the  Principal  Act  after  the  Liquidated  sum 

due  but  not  pay- 
Words  "liquidated  sum  due  at  law  or  in  equity"  the  words  "payable  »*>ie  to  be  good 

^  n       J  r  J  petitioning  debt. 

either  immediately  or  at  some  certain  future  time  "  shall  be  inserted.  seeE.  (i883)s.6. 
(p.  96,  ante). 

107.  Where  a  petition  in  insolvency  is  presented  if  the  petitioner  power  to  change 
does  not  proceed  with  due  diligence  the  Supreme  Court  may  substitute  ceedings. 

as  petitioner  any  other  creditor  to  whom  the  debtor  may  be  indebted  Jjr ^E' (1883)  8' 
in  the  amount  required  by  the  Insolvency  Acts  in  the   case  of  the 
petitioning  creditor,     (pp.  84,  151,  ante). 

108.  (1)  If  a  debtor  by  or  against  whom  an  insolvency  petition  has  Continuance  of 

N  .  proceedings  on 

been  presented  dies  the  proceedings  in- the  matter  shall   unless   the  <*eath of  debtor. 
court  otherwise  orders  be  continued  as  if  he  were  alive,     (pp.  73,  151,  ios. 
353,  ante). 

(2)  The  Supreme  Court  may  at  any  time  for  sufficient  reason  make  Power  to  stay 

proceedings.' 

an  order  staying  the  proceedings  under  an  insolvency  petition  either  g^  E  (1888j  e 
altogether  or  for  a  limited  time  on  such  terms  and  subject  to  such  con- 10Q* 
ditions  as  to  such  court  may  seem  just.     (pp.  73,  151,  ante). 

109.  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to  present  Power  to 

J  x  present  petition 

an  insolvency  petition  against  all  the  partners  of  a  firm  may  present  a  against  one 
petition  against  any  one  or  more  partners  of  the  firm  without  including  see  E.  (1883)  s. 
the  others,     (pp.  86,  91,  96,  ante). 

110.  Where  there  are  more  respondents  than  one  to  an  order  nisi  Power  to 

r   ^  discharge  order 

the  Supreme  Court  may  discharge  such  order  nisi  as  to  one  or  more  of  J^J^sSnd. 
them  without  prejudice  to  the  effect  of  the  petition  as  to  the  other  or  ent8  ori]!y' 

r     *  r  See  E.  (1888)8. 

others  of  them.     (pp.  91,  144,  ante).  m. 

Part  X. — Examinations. 

111.  Every  examination  under  sections  one  hundred  and  thirty-four  Examination 

'  under  sections 

and  one  hundred  and  thirty-five  respectively  of  the  principal  Act  shall  is*  ani1S5  of 
be  subject  to  the  following  provisions  : —  See  e.  (isss)  ss. 

17  and  27. 

(1)  If  the  court  either  upon  application  or  without  any  application  H°?JJ2*or 

shall  direct  the  trustee  or  if  one-fourth  of  the  creditors  in  require  trustee 

to  obtain 

number  or  value  who  have  proved  shall  in  writing  at  any  examination. 
time  before  the  granting  of  an  absolute  certificate  of  dis- 
charge request  the  trustee  to  cause  an  examination  sitting 
of  the  court  to  be  held  or  to  summon  before  the  court  any 
person  liable  to  be  summoned  under  either  of  the  sections 
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SECS.  111-12. 


Notice  of 
examination. 


Examination  of 
insolvent. 


Power  of  court 
to  order 
payment  of 
admitted  debt 


Power  of  court 
to  order 
delivery  of 
property 
admittedly 
belonging  to 
insolvent. 


Costs  of 
examination. 


Examinations 
may  be  held  by 
a  police 
magistrate. 


hereinbefore  mentioned  the  trustee  shall  comply  with  such 
direction  or  request. 

(2)  At  least   seven   days'  notice    of   the   intention   to  hold  an 

examination  shall  be  advertised  in  a  local  newspaper  by  the 
trustee  and  shall  be  sent  to  the  creditors,     (p.  358,  ante). 

(3)  The  trustee  and  any  creditor  who  has  proved  his  claim  may 

without  any  notice  to  the  insolvent  examine  the  insolvent, 
(pp.  356,  357,  361,  ante). 

(4)  If  any  person  on  examination  before  the  court  admits  that  he 

is  indebted  to  the  insolvent,  the  court  during  or  at  the 
close  of  the  examination  or  at  any  time  thereafter  may  on 
the  application  of  the  trustee  or  any  person  interested, 
order  him  to  pay  to  the  trustee  at  such  time  and  in  such 
manner  as  to  the  court  seems  expedient  the  amount  admitted 
or  any  part  thereof  either  in  full  discharge  of  the  whole 
amount  in  question  or  not  as  the  court  thinks  fit,  and  with 
or  without  costs  of  the  examination  and  order,  (pp.  49, 
60,  200,  ante). 

(5)  If  any  person  on  examination  before  the  court  admits  that  he 

has  in  his  possession  or  under  his  control  any  property 
belonging  to  the  insolvent,  the  court  during  or  at  the  close 
of  the  examination  or  at  any  time  thereafter  may  on  the 
like  application  order  him  to  deliver  to  the  trustee  such 
property  or  any  part  thereof  at  such  time  and  in  such 
manner  and  on  such  terms  as  to  the  court  may  seem  just, 
and  with  or  without  costs  of  the  examination  and  order, 
(pp.  12,  13,  49,  60,  200,  ante). 

(6)  Except  where  the  trustee  has  been  directed  by  the  court  or 

requested  by  at  least  one-fourth  in  number  or  value  of  the 
creditors  who  have  proved  to  cause  any  examination  to  be 
held,  the  court  may  at  its  discretion  order  that  the  trustee  be 
not  allowed  the  costs  or  any  part  of  the  costs  of  such  examina- 
tion or  may  order  the  trustee  to  pay  such  costs  or  any  part 
thereof,     (p.  60,  ante). 

112.  (1)  Any  police  magistrate  at  the  city  town  or  place  where  the 
proceedings  in  any  estate  are  conducted  if  he  is  satisfied  on  the  written 
application  of  the  assignee  or  trustee  that  it  is  necessary  or  expedient 
in  order  to  prevent  unnecessary  expense  or  delay  or  for  any  other  reason- 
able cause  so  to  do  shall  have  and  exercise  all  the  powers  which  the 
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^coart  had  under  sections  one  hundred  and  thirty-four  one  hundred  and  SEC8.  U2-1S* 
thirty-five  one  hundred  and  thirty-six  and  one  hundred  and  thirty-seven 
of  the  Principal  Act  before  the  commencement  of  this  Act.     (pp.  199, 
368,  ante). 

(2)  The  advertisement  and  other  notification  of  and  the  mode  of  con- 
ducting any  examination  before  a  police  magistrate  under  the  provisions 
of  this  section  shall  be  as  nearly  as  practicable  the  same  as  if  such 
examination  took  place  before  the  court,     (pp.  199,  368,  ante). 

(3)  Any  order  made  by  a  police  magistrate  under  the  powers  con- 
ferred by  this  section  shall  be  subject  to  appeal  therefrom  as  if  such 
order  were  made  by  the  court,  and  all  the  provisions  of  the  Insolvency 
Acts  relative  to  appeal  are  hereby  made  applicable  thereto,  (pp.  19, 
200,  368,  ante). 

(4)  The  police  magistrate  shall  sign  all  evidence  given  before  him  and 
forthwith  transmit  the  same  together  with  any  documents  or  other 
exhibits  produced  in  evidence  before  him  to  the  court,  (pp.  199,  368, 
ante). 

(5)  The  court  shall  in  relation  to  such  examination  have  all  the 
powers  authority  and  jurisdiction  as  to  ordering  payment  of  any  debt  or 
the  delivery  of  any  property  as  to  costs  and  otherwise  which  it  would 
have  had  if  such  examination  were  had  before  the  court,  (p.  200, 
ante). 

Part  XI. — Deceased  Persons'  Estates. 

113-  (1)  Any  creditor  or  creditors  of  the  estate  of  any  deceased  per-  sequestration  ol 
son  whose  debt  or  debts  would  have  been  sufficient  to  support  a  petition  deceased  person. 
for  sequestration  against  such  deceased  person  had  he  been  alive  may  ^  *■  <1883> 
in  manner  provided  by  the  Insolvency  Acts  petition  to  have  the  estate 
of  such  deceased  person  placed  under  sequestration  as  insolvent,     (pp. 
94,  312,  ante). 

(2)  Upon  such  petition  and  upon  proof  that  the  estate  is  insufficient  See  v  ^  42. 
to  pay  its  debts  or  that  the  creditors  of  such  estate  may  be  defeated 
hindered  or  delayed  in  obtaining  payment  of  the  debts  due  by  such 
estate  unless  such  estate  is  sequestrated,  an  order  for  sequestration 
thereof  may  be  made,  and  thereupon  the  like  proceedings  shall  and  may 
be  had  and  take  place  concerning  such  estate  and  its  representatives  as 
are  provided  to  be  had  and  take  place  concerning  other  estates  and 
other  insolvents,     (p.  94,  ante). 
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SEC8.  113-17.  (3)  Any  claim  by  the  representative  of  the  deceased  person  to  pay- 
ment  of  the  proper  funeral  and  testamentary  expenses  incurred  by  him 
in  and  about  the  debtor's  estate  shall  be  deemed  a  preferential  debt  and 
shall  be  payable  in  full  out  of  the  estate  in  priority  to  all  other  debts, 
(pp.  94,  286,  317,  ante). 

(4)  If  any  surplus  remains  in  the  hands  of  the  trustee  in  insolvency 
after  payment  in  full  of  all  debts  due  by  such  estate  together  with  the 
costs  of  the  administration  and  interest  as  provided  by  the  Insolvency 
Acts  such  surplus  shall  be  paid  over  to  the  representatives  of  the  estate 
or  dealt  with  in  such  other  manner  as  may  be  prescribed  or  as  the  court 
may  direct,     (pp.  95,  344,  ante). 

Part  XII. — Supplemental. 
Chief  clerk  to         114.  It  shall  be  the  duty  of  the  Chief  Clerk  to  peruse  all  evidence 

peruse  evidence 

and  report         taken  upon  examinations  under  Part  VII.  of  the  Principal  Act  and  to 

offences. 

report  to  the  Attorney-General  at  least  once  in  every  month  whether 
such  evidence  in  any  case  shows  or  tends  to  show  that  an  offence  against 
the  insolvency  law  has  been  committed  by  any  person,     (p.  360,  ante). 

Application  of        115.  The  provisions  of  the  Insolvency  Acts  with  respect  to  the  duties 
trustees.  liabilities  and  responsibilities  of  and  accounting  by  a  trustee  in  an  insol- 

vency shall  apply  as  nearly  as  may  be  to  a  trustee  in  liquidation  by 
arrangement  or  composition  under  sections  one  hundred  and  fifty-three 
and  one  hundred  and .  fifty-four  respectively  of  the  Principal  Act  or 
under  a  deed  of  arrangement  under  this  Act.     (p.  422,  ante). 

Amendment  of        116.  In  section  seventy-three  of  the  Principal  Act  and  at  the  end 
1102.  *  #  thereof  there  shall  be  inserted  the  following  words : — "  Provided  that 

pressure  by  a  creditor  shall  not  be  sufficient  to  exempt  any  transaction 
from  the  operation  of  this  section."     (pp.  232,  235,  ante). 

Amendment  of        H7.  For  section  one  hundred  and  ten  of  the  Principal  Act  there  shall 

section  110  of  r 

No.  1102.  be  substituted  the  following  section,  namely  : — 

110.  (1)  No  distress  for  rent  shall  be  made  levied  or  proceeded  in 
after  sequestration,  but  the  landlord  shall  be  entitled  to  receive  out  of 
the  insolvent  estate  so  much  rent  as  shall  be  then  due  and  payable  not 
exceeding  three  months'  rent  and  in  respect  of  which  there  were  at  the 
date  of  sequestration  goods  on  the  premises  in  respect  of  which  the  rent 
was  payable  liable  but  for  insolvency  to  distress  for  rent,  and  shall  be 
allowed  to  come  in  as  a  creditor  and  share  rateably  with  the  other 
creditors  for  the  balance,     (pp.  285,  317,  ante). 
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(2)  No  person  entitled  to  a  preference  claim  for  rent  hereunder  shall  8ECS.  117-22. 
be  entitled  to  more  than  the  value  of  such  goods*  so  distrainable,  such 
value  to  be  fixed  by  the  court  in  a  summary  way  in  the  event  of  the 
trustee  and  landlord  not  agreeing  as  to  the  amount,     (p.  285,  317,  ante). 

118.  (1)  There  shall  out  of  every  estate  being  administered  after  the  Payment  of 

percentage  to 

commencement  of  this  Act  be  paid  into  the  Treasury  of  Victoria  to-  ™*»wy. 

wards  the  expenses  of  administering  the  Insolvency  Acts  such  sum  not 

less  than  one-eighth  of  a  pound  or  hot  exceeding  One  pound  per  centum 

on  the  gross*  produce  from  time  to  time  of  any  such  estate,  and  a  scale  *T^e  word 

within  the  limits  aforesaid  and  the  time  or  times  of  payment  may  be  tuted  f or  the 

fixed  and  varied  from  time  to  time  by  any  regulations  of  the  Governor  by  Act  No.  1544, 

in  Council,  and  such  regulations  shall  within  ten  days  after  the  making 

thereof  be  laid  before  both  Houses  of  Parliament  or  if  Parliament  be 

not  then  sitting  then  within  ten  days  from  the  date  of  its  meeting* 

(p.  326,  ante). 

(2)  Every  such  payment  shall  be  made  by  the  Chief  Clerk  the 
assignee  or  trustee  as  the  court  shall  direct,     (p.  326,  ante). 

(3)  "  Estate  administered  "  in  this  section  shall  include  estate  in  in- 
solvency or  in  liquidation  by  arrangement  a  composition  with  creditors 
under  Part  IX.  of  the  Principal  Act  and  property  assigned  by  or  dealt 
with  under  a  deed  of  arrangement  as  defined  by  this  Act  and  made 
after  the  commencement  of  this  Act.     (p.  326,  ante). 

119.  Every  married  woman  shall  be  subject  to  all  the  provisions  of  Married  women 

subject  to 

and  entitled  to  the  benefits  given  by  the  Insolvency  Acts  in  the  same  insolvency  law. 
way  as  if  she  were  a  feme  sole.     (pp.  3,  87,  243,  ante). 

120.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  any  Persona  entitled 

r  J  to  vote. 

meeting  of  creditors  in  respect  of  any  unliquidated  or  contingent  debt  gee  e.  nsss) 
or  any  debt  the  value  of  which  is  not  ascertained,     (pp.  37,  161,  ante).  "° 

121.  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  voting  in  respect 

*■  y  of  debt  secured 

by  a  current  bill  of  exchange  or  promissory  note  held  by  him  unless  he  b? ^"of 
is  willing  to  treat  the  liability  to  him  thereon  of  every  person  who  is  see  e.  (1883)  s. 
liable  thereon  antecedently  to  the  debtor  and  against  whom  an  order  for 
sequestration  in  insolvency  has  not  been  made  and  whose  affairs  are 
not  being  liquidated  by  arrangement  and  who  has  not  made  a  statutory 
composition  with  his  creditors  as  a  security  in  his  hands,  and  to  estimate 
the  value  thereof,  and  for  the  purposes  of  voting,  and  not  for  the  pur- 
pose of  dividend  to  deduct  it  from  his  proof,     (pp.  161,  311,  ante). 

122.  It  shall  be  competent  for  the  trustee  within  twenty-eight  days  EjTe^rire™**6 
after  a  proof  by  or  on  behalf  of  any  creditor  estimating  the  value  of  a  ^"n  ^eto  ** 
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SEC8.  1 22-26.  security  as  aforesaid  has  been  made  use  of  in  voting  at  any  meeting  to 
see  e.  (1883)  s.     require  the  creditor  to  give  up  the  security  for  the  benefit  of  all  the 
creditors  on  payment  of  the  value  so  estimated,     (p.  311,  ante). 


12. 


Provided  that  where  a  creditor  has  put  a  value  on  such  security  he 
may  at  any  time  before  he  has  either  been  required  to  give  up  such 
security  or  exercised  any  rights  or  obtained  any  advantage  by  reason  of 
his  proof  as  aforesaid  correct  such  valuation  by  a  new  proof  and  deduct 
such  new  value  from  his  debt.     (p.  311,  ante). 

instrument  of         123.  (1)  Every  instrument  of  proxy  shall  be  in  the  prescribed  form 

proxy  to  be  in 

handwriting  of    and  every  insertion  therein  shall  be  in  the  handwriting  of  the  person 

peraon  giving  t  °  * 

same  or  of         giving  the  proxy  or  his  barrister  and  solicitor  or  clerk   or  of  anv 

certain  other        °         °  r        J 

persona.  manager  or  clerk  or  other  person  in  his  regular  employment  or  of  any 

22.  commissioner  of  the  Supreme  Court  for  taking  affidavits  or  any  com- 

missioner for  taking  declarations  and  affidavits,  and  in  case  any  such 
insertion  is  in  the  handwriting  of  any  person  other  than  the  person 
giving  the  proxy  the  said  instrument  shall  set  forth  the  name  and 
description  of  the  person  in  whose  handwriting  such  insertion  has  been 
made  and  the  name  and  description  of  his  employer  if  any.    (p.  1 59,  anU). 

(2)  Unless  the  provisions  of  this  section  are  complied  with  such 
instrument  of  proxy  shall  be  invalid,    (p.  159,  ante). 

(3)  In  case  of  dispute  as  to  compliance  with  the  provisions  of  this 
section,  the  burden  of  proof  shall  be  upon  the  person  claiming  to  use 
the  instrument  of  proxy,     (p.  159,  ante). 

Proxy  not  to  124.  No  person  acting  under  proxy  shall   vote   in   favour  of  any 

vote  in  certain 

cases,  resolution  which  would  directly  or  indirectly  place  himself  his  wife  his 

See   .  (1883)  s.    empiover  njs  partner  agent  clerk  or  servant  in  a  position  to  receive  any 

remuneration  out  of  the  estate  of  the  insolvent  otherwise  than  as  a 

creditor  rateably  with  the  other  creditors  of  the  insolvent,     (p.  158T 

ante). 

service  of  125.  All  notices  and  other  documents  for  the  service  of  which  no 

notices. 

See  e.  (1883)  s.    special  mode  is  directed  may  be  sent  by  prepaid  post  letter  to  the  last 
known  address  of  the  person  to  be  served  therewith,     (p.  42,  ante). 


14. 


ah  proceedings       126.  All  proceedings  of  the  court  shall  remain  on  record  in  the  court 

to  be  open  to 

to  public  so  as  to  form  a  complete  record  of  each  matter,  and  they  shall  not  be 

inspection.  x  J 

See  insoiv.  rule  removed  f or  any  purpose  except  for  the  use  of  the  officers  of  the  court 
or  by  special  direction  of  a  Judge  of  the  Supreme  Court  or  the  court, 
but  they  may  at  all  reasonable  times  be  inspected  by  any  person  on 
payment  of  the  prescribed  fee.     (p.  360,  ante). 
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No.  of  Act. 


No.  1102 


FIRST  SCHEDULE. 


Short  Title. 


Insolvency  Act  1890 


Extent  of  Repeal. 


SCHEDULES. 


Section  2. 


Sections  thirteen,  fourteen,  fifty-five, 
fifty -seven,  eighty-eight,  and  one 
hundred  and  five. 


SECOND  SCHEDULE. 

Insolvency  Act  1897. 

Scale  of  Fees.     (p.  448.  ante). 

(1 )  On  every  certificate  indorsed  on  an  original  deed  and  the  registration 

|p  UV4WUX  ■••  •»»  •  •   •  •  •   •  •••  •••  ■•* 

(2)  On  searching  Register  (for  every  name  inspected  and  on  inspecting 

the  filed  copy  including  the  limited  extract  to  be  taken  pursuant 

vO  iQv  aCv)  ■  •  •  •  •  •  •  •  •  #  •  •  •  •  •  • 

(3)  On  office  copies  and  extracts  of  or  from  the  filed  copy  of  a  deed  for 

every  folio  of  seventy- two  words  or  fractional  pare  of  a  folio    ... 

(4)  On  examining  a  copy  brought  in  to  be  marked  as  an  office  copy  for 

every  folio  or  fractional  part  of  a  folio. 


Sections  87,  88, 
90. 


£  s.  d. 

0  1  0 

0  1  0 

0  0  3 

0  0  2 


THE  INSOLVENCY  ACT  1898. 


No.  1544. 


An  Act  to  Amend  Section  118  op  the  Insolvency  Act  1897. 

[26th  July,  1898.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  the  Legislative 
Assembly  of  Victoria  in  this  present  Parliament  assembled  and  by  the 
authority  of  the  same  as  follows  (that  is  to  say)  : — 

Short  Title.  1.  This  Act  may  be  cited  as  the  Insolvency  Act  1898. 

Amendment  of        2.  In  sub-section  (1)  of  section  one  hundred  and  eighteen  of  the 

section  118  of  x    7  ° 

No.  1513.  Insolvency  Act  1897  for  the  word  "gross"  there  shall  be  substituted 

the  word  "  net."     (p.  326,  ante). 


RULES  OF  THE  SUPREME  COURT' 

Under  the  "Insolvency  Statute  1871." t 
(Compulsory  Sequestrations). 


[The  figures  at  the  end  of  the  rules  relate  to  the  pages  of  the 
text  where  the  subject  is  referred  to.] 


In  the  Supreme  Court  of  the 
Colony  of  Victoria. 


} 


Dated  the  first  day  of  July,  1884. 

Whereas  by  "  The  Insolvency  Statute  1871  "  section  25,  it  is  provided 
that  the  Judges  of  the  Supreme  Court  may  make  rules  in  the  same  way 
as  rules  of  the  Supreme  Court  might  then  be  made  for  the  purpose  of 
giving  effect  to  the  said  Act  in  all  matters  in  which  jurisdiction  is 
thereby  given  to  the  Supreme  Court  or  a  Judge  thereof  And  whereas 
it  is  expedient  to  make  the  following  rules  for  such  purpose :  It  is 
ordered  as  follows : — 

1.  These  rules  shall,  except  rules  14  and  15,  come  into  operation 
on  the  1st  day  of  July,  1884,  and,  except  as  hereinafter  mentioned, 
shall  apply,  so  far  as  may  be  practicable,  to  all  "proceedings  taken  on  or 
after  that  day  in  all  causes  or  matters  then  pending. 

Rules  14  and  15  shall  not  have  any  effect  until  they  shall  have  lain 
for  one  calendar  month  on  the  table  of  the  Legislative  Council  and 
Legislative  Assembly,  and  have  been  published  in  the  Government 
Gazette. 

The  rules  of  the  Supreme  Court  under  "  Tlte  Insolvency  Statute  1871," 
of  the  dates  respectively  mentioned  in  the  first  schedule  hereto,  except 
rules  8  and  9  of  the  rules  of  2nd  August,  1871  (relating  to  fees  payable 
to  solicitors  and  to  the  Crown),  are  hereby  repealed.  Rules  8  and  9  of 
the  rules  of  the  2nd  August,  1871,  shall  be  repealed  when  rules  14  and 
15  hereof  take  effect. 

*  Government  Gaz*tt%  1st  July,  18S4  (p.  2004). 

t  These  rales  are  complied  with  in  practice,  and  are  apparently  still  in  force ;  vide  8.  2,  Act  of 
1890. 
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RIL  2-8.         2.  Every  appeal  against  any  order  of  the  Court  of  Insolvency  shall  be 
"~~  heard  on  such  day  of  hearing  as  shall  occur  first  after  one  clear  week 
from  the  notice  of  appeal,  or  upon  such  day  or  days  as  the  Supreme 
Court  shall  direct,     (p.  19,  ante). 

3.  The  petition  to  a  Judge  of  the  Supreme  Court  for  an  order  nisi 
for  sequestration  under  section  39  of  "  The  Insolvency  Statute  1871  * 
shall  be  generally  verified  by  the  affidavit  of  the  petitioning  creditor  or 
creditors,  or  one  of  them,  as  to  all  the  material  facts  therein  stated,  and 
the  date  of  the  alleged  act  of  insolvency,  or  by  the  affidavit  of  the  duly 
authorised  agent  or  agents  of  such  creditors  or  creditor  stating,  besides 
the  verification  of  the  petition,  that  he  is  duly  authorised,  and  disclosing 
facts  within  his  own  knowledge  which  account  for  the  inability  of  the 
creditors  or  creditor  to  verify  the  same  ;  and  such  petition  shall  also  be 
verified  by  the  affidavit  of  the  Sheriff's  Officer  or  other  person  best  in- 
formed of  the  fact  of  the  alleged  act  of  insolvency.  But  the  Judge  may 
under  circumstances,  dispense  with  the  above  affidavits,  or  require 
further  evidence  by  affidavit  or  viva  voce  examination  upon  the  above 
or  other  matters,     (pp.  104,  105,  ante). 

4.  The  petition  and  affidavits  used  for  obtaining  any  such  order  »wi 
shall,  before  the  same  is  signed  by  the  Judge,  be  deposited  with  him  or 
his  Associate,     (pp.  105,  133,  ante). 

5.  The  Associate  of  the  Judge  to  whom  an  application  is  made  for  an 
order  nisi  or  an  order  absolute  for  compulsory  sequestration,  as  the  case 
may  be,  may  issue  separate  summonses  for  the  examination-  of  witnesses 
upon  the  hearing  of  such  application.*     (p.  145,  ante)* 

6.  All  documents  used  for  obtaining  an  order  nisi  for  compulsory 
sequestration  from  a  Court  of  Insolvency  under  the  said  39th  section, 
and  such  order  nisi,  shall  be  deposited  with  the  Associate  of  the  Judge 
by  whom  the  application  for  the  order  absolute  is  to  be  heard,  before 
the  hearing  thereof,  for  use  at  the  said  hearing  or  appeal,  (pp.  133, 
145,  ante). 

7.  All  orders  ntade  by  a  single  Judge  exercising  the  powers  of  the 
Supreme  Court,  either  in  disposing  of  orders  nm  for  compulsory  seques- 
tration or  otherwise  in  insolvency,  may  be  signed  by  the  Associate  of 
such  Judge,  and  all  orders  of  the  Full  Court  upon  appeal  may  be  signed 
by  the  Chief  Clerk,     (pp.  135,  145,  ante). 

8.  When  an  order  nisi  is  made  absolute,  and  the  petitioning  creditor 

*  The  correct  form  of  summons  to  give  evidence  used  in  practice,  and  originally  prepared  by 
the  late  Mr.  Rose,  is  set  out  at  the  foot  of  these  rules,  p.  578. 
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shall  not  take  out  the  same  within  one  week,  any  person  interested  may     rr.  8-15. 
apply  by  summons  before  a  Judge  for  liberty  to  take  out  the  same,  and 
the  Judge  may  direct  accordingly  and  order  the  petitioning  creditor  to 
pay  the  costs  and  fees  necessary  for  taking  out  the  order  and  the  costs 
of  the  application,     (p.  145,  ante). 

9.  When  an  order  nisi  for  compulsory  sequestration  made  by  a  Judge 
of  the  Court  of  Insolvency  or  of  the  Supreme  Court  is  made  absolute, 
discharged,  or  allowed  to  lapse,  and  there  is  no  appeal,  or  the  appeal  is 
disposed  of,  the  Associate  of  such  Judge  who  shall  have  the  custody  of 
the  petition,  affidavits,  and  other  documents  used  at  the  hearing  shall 
forward  the  same  to  the  Chief  Clerk  of  the  District  Court  of  Insolvency, 
to  be  filed  in  such  Court,     (p.  145,  ante). 

10.  The  officer  of  the  Supreme  Court  to  whom  the  Judge  shall  for- 
ward a  copy  of  his  notes  of  evidence,  with  the  statement  of  his  reasons, 
under  the  12th*  section  of  the  said  Act,  shall  be  the  Prothonotary.  (p# 
19,  ante). 

11.  All  notices  in  writing  of  intention  to  oppose  an  order  nisi  for 
compulsory  sequestration,  and  of  the  grounds  of  opposing  the  same, 
under  section  45  of  the  said  Act,  shall  be  filed  in  the  office  of  the 
Associate  of  the  Judge  by  whom  the  application  to  make  the  order 
absolute  is  to  be  heard,     (p.  139,  ante). 

12.  Costs  awarded  by  any  order  of  the  Supreme  Court,  or  any 
Judge  thereof  under  the  said  Act,  shall  be  taxed  by  the  taxing  officers 
of  such  Court,     (p.  53,  ante). 

13.  The  Associate  of  any  Judge  of  the  Supreme  Court  making  an 
order  nisi  for  sequestration  under  Part  IV.  of  the  said  Act  may  sign 
office  copies  for  service  under  section  44  thereof,     (p.  135,  ante). 

14.  The  fees  payable  to  solicitors  for  proceedings  before  the  Supreme 
Court  or  a  Judge  thereof  in  the  insolvency  jurisdiction  shall  be  the  same 
as  heretofore  allowed.!     (p.  52,  ayUe). 

15.  The  fees  payable  to  the  Crown,  or  to  the  Consolidated  Revenue 
of  Victoria  for  proceedings  before  the  Supreme  Court  or  a  Judge 
thereof  in  the  insolvency  jurisdiction  shall  be  those  contained  in  the 
second  schedule  hereto,     (p.  53,  ante). 

•  Now  8.  11,  Act  of  1890. 

1  By  r.  8  of  the  Supreme  Court  Rules  1871,  which  were  superseded  by  the  rules  now  set  out,  the 
costs  allowed  to  solicitors  were  the  same  as  allowed  by  the  higher  scale  under  "  The  Common  Law 
Procedure  Statute  1865." 
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SCHEDULES.  FIRST  SCHEDULE. 


Date  of  Bute. 


10th  February,  1871. 
2nd  August,  1871. 


SECOND  SCHEDULE. 

£  s.  a. 

Upon  every  petition  for  compulsory  sequestration  or  any  other  object ...    0    3  0 

For  every  affidavit  ..  ...  ...  ...  ..  ...    0    1   o 

For  every  order  nisi  for  compulsory  sequestration      ...  ...  ..     0  10  0 

For  every  order  absolute  for  compulsory  sequestration  when  the  order 

nisi  is  by  a  Judge  of  the  Supreme  Court  ...  ...  ...    130 

For  every  order  absolute  for  compulsory  sequestration  when  the  order 
nisi  has  been  made  by  a  Judge  of  the  Court  of  Insolvency,  an  addi- 
tional fee  equal  to  the  fees  which  should  be  paid  on  petition  and 
order  nisi  if  such  order  had  been  made  by  a  Judge  of  the  Supreme 
Court. 

For  every  other  order  of  the  Supreme  Court  or  a  Judge  thereof  ...    0   3  0 

For  every  summons  to  give  evidence  ...  ...  ...  ...050 

For  examining  and  certifying  office  copies,  Is.  for  the  first  folio  of  ninety 
words  ;  and  Is.  additional  for  each  succeeding  ten  folios  or  parts  of 
folios. 

For  taxing  costs  in  any  case,  3d.  in  the  pound  upon  the  amount  allowed 
in  the  allocatur. 

By  the  Court, 

William  F.  Stawbll,  C.J., 

(l.s.)  Geo.  Higinbotham, 

E.  D.  Holroyd. 


SUMMONS  TO  GIVE  EVIDENCE. 
Compulsory  Sequestrations. 

In  the  Supreme  Court  of  the  \  insolvency  Jurisdiction. 
Colony  of  Victoria  J 

In  the  matter  of 

To  of 

You  are  hereby  commanded  that  laying  all  business  and  excuses  aside  you  appear 
before  His  Honor,  Mr.  Justice  one  of  the  Judges  of  the  Supreme 

Court  at  the  Law  Courts,  William  Street.  Melbourne,  on  the  day  of 

at  of  the  clock  in  the  forenoon  and  attend  from  day  to  day.  until  this  matter 

shall  be  disposed  of,  there  to  give  evidence  of  what  you  know  in  this  matter  and 
bring  with  you  and  all  bills  of  exchange,  promissory  notes,  accounts, 

books,  papers,  deeds,  and  documents  in  your  possession,  power  or  procurement 
which  relate  to  or  are  or  have  been  in  any  manner  connected  with  the  above- 
named  respondent  or  his  estate  and  herein  fail  not  at  your  periL 

Dated  at  the  Supreme  Court,  Melbourne,  this  day  of  A.D.  1    • 

Associate. 


RULES  UNDER  PARTS  YI.  AND  Yffl.  OF  THE 
'  INSOLVENCY  ACT  1897. 


[The  figures  at  the  end  of  the  rules  relate  to  the  pages  of  the 
text  -where  the  subject  is  referred  to.] 


1.  These  rules  may  be  cited  as  "  the  Rules  under  Parts  VI.  and  VIII  92*$*? the 
of  the  Insolvency  Act  1897."     They  shall  come  into  operation  on  the  15th  ^^SS^m. 
day  of  August,  1898. 

2.  In  these  rules,  unless  the   context  or  subject-matter  otherwise 
requires — 

(a)  "  The  Act "  shall  mean  Parts  VI.  and  VIII.  of  the  Insolvency 
Act  1897. 

"  County  Court  Registrar  "  shall  mean  any  Registrar  of  a  County 
Court  to  whom  a  copy  of  a  registered  deed,  or  registered 
settlement,  or  copy  memorial  thereof  is  transmitted,  pur- 
suant to  the  Act. 

"  Deed  "  shall  mean  any  deed  of  arrangement  within  the  Act. 

"  Debtor  "  shall  mean  any  person  by,  for,  or  in  respect  of  whose 
affairs  a  deed  of  arrangement  within  the  Act  shall  be 
made  or  entered  into,  and  shall  include  a  firm  of  persons 
in  co-partnership. 

"  Settlor  "  shall  mean  any  settlor  of  any  settlement  within  the 
Act. 

"  Settlement "  shall  mean  any  settlement  within  the  Act. 

"  Registrar  "  shall  mean  the  Registrar-General. 
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RR.  8-11.  (b)  Words  importing  the  masculine  gender  shall  be  deemed  and 

taken  to  include  females,  and  the  singular  to  include  the 
plural  and  the  plural  the  singular. 

(c)  Any  terms  and  expressions  defined  by  the  Act  shall,  in  theae 
Rules,  have  the  meanings  assigned  to  them  by  the  Ad 

3.  The  affidavits  to  be  filed  pursuant  to  the  Act  shall  be  respectively 
in  the  forms  in  the  appendix,  with  such  variations  as  circumstances  may 
require,     (p.  444,  ante). 

4S.  The  abstract  of  any  deed  to  be  entered  on  the  Register  shall  be  in 
the  form  in  the  appendix,  with  such  variations  as  circumstances  may 
require,     (p.  446,  ante). 

5.  Upon  every  copy  of  a  Vleed  or  settlement  which  is  presented  for 
filing,  there  shall  be  indorsed  by  the  person  who  presents  it  the  name  of 
the  debtor  or  settlor,  the  date  of  the  deed  or  settlement,  stating  the 
number  of  folios  (of  72  words  each)  which  the  deed  or  settlement  con- 
tains,    (p.  444,  ante). 

6.  Where  a  deed  or  settlement  is  registered  under  the  Act,  there  shall 
be  written  thereon  a  certificate  stating  that  it  has  been  duly  registered 
as  prescribed  by  the  Act  and  the  date  of  such  registration.  Such  certi- 
ficate shall  be  signed  by  the  Registrar,     (p.  444,  ante). 

I.  Upon  every  copy  of  a  deed  or  settlement  or  memorial  thereof  which 
is  transmitted  to  a  County  Court  Registrar  there  shall  be  written  copies 
of  every  indorsement  or  certificate  written  on  the  original  deed  or  settle- 
ment, or  on  the  filed  copy  or  memorial  thereof.  Such  copies  shall  be 
signed  by  the  Registrar,     (p.  447,  ante). 

8.  The  copy  of  a  deed  or  settlement  or  memorial  thereof  may  be 
transmitted  to  the  County  Court  Registrar  by  post.     (p.  447,  ante). 

9.  The  County  Court  Registrar  shall  number  the  copies  of  deeds  and 
settlements  or  memorial  thereof  received  by  him  in  the  order  in  which 
they  shall  respectively  be  received,  and  shall  file  and  keep  such  copies  in 
his  office,     (p.  447,  ante). 

10.  The  County  Court  Registrar  shall  keep  an  index,  alphabetically 
arranged,  in  which  he  shall  enter  under  the  first  letter  of  the  surname 
of  the  debtor  or  settlor  such  surname  with  his  other  names,  address,  and 
description,  and  the  number  which  has  been  affixed  to  the  copy,  (p- 
447,  ante). 

II.  Extracts  from  the  filed  copy  of  a  deed  or  settlement  shall  be 
limited  to  the  date  of  execution  and  registration,  the  names,  addresses, 
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« 

and  descriptions  of  the  debtor  or  settlor,  and  the  parties  to  the  inStru-    rr.  11-12. 

ment,  and  a  short  statement  of  the  nature  and  effect  thereof,     (p.  447, 

ante). 

12.  The  County  Court  Registrar  shall  allow  any  person  to  search  the 
index  kept  by  him  at  any  time  during  office  hours,  and  make  the  extracts 
permitted  by  the  last  preceding  rule,  upon  payment  of  the  same  fee  as 
is  payable  for  the  time  being  in  the  office  of  the  Registrar.  The  County 
Court  Registrar  shall  also,  if  required,  cause  any  office  copy  to  be  made 
of  any  copy  of  a  deed  or  settlement  or  memorial  thereof  filed  in  his  office, 
and  shall  be  entitled  for  making,  marking,  and  sealing  the  same  fee  as 
is  payable  for  the  time  being  for  an  office  copy  of  a  deed  or  instrument 
in  the  office  of  the  Registrar,     (p.  447,  ante). 


APPENDIX. 


FORMS.  Compare  the 

f  orm8  under  the 
No.  1.  l)eed*of 

Arrangement 
Affidavit  of  Execution  of  Deed.  Act  Rules  1888. 

I,  of  make  oath  and  say — 

1.  The  document  produced  to  me  at  the  time  of  making 

this  affidavit  and  marked  "  A  "  is  a  true  copy  of  a  deed  of  (a)   (o)  State  whether  deed 
,  made  by  A.B.,  of  ,  and  of  every  scheduleor      ^S^Tr 

inventory  thereto  annexed  or  therein  referred  to  and  of  every      agreement  for  a  corn- 
attestation  of  the  execution  thereof.  position  ;  a  deed  of 

inspectorship;  a  let- 
ter of  licence  ;  or  an 
agreement  to  carry 
on  or  wind  up 
debtors'  business. 

2.  The  said  deed  was  executed  on  the  day  of  , 
18  ,  by  the  said  debtor,  at  o'clock  in  the  fore  [after] 
noon.  I  was  present  when  the  said  debtor  executed  the  said 
deed  and  saw  nim  execute  the  same. 

3.  The  said  {b)  resides  at  and  is  a  (&)  Insert  name,  resi- 

dence and    occupa- 

4.  The  place  or  places  where  the  business  of  the  said      tion  of  debtor. 

is  carried  on  is  (or  are)  as  follows  : — 

5.  The  title  of  the  firm  (or  firms)  under  which  the  said 
debtor  carries  on  business  is  as  follows  : — 

Sworn,  &c. 


No.  2. 

Affidavit  of  execution  where  deed  is  first  executed  by  a  creditor. 

I,  of  make  oath  and  say — 

1.  The  document  produced  to  me  at  the  time  of  swearing 
this  affidavit  and  marked  "  A  "  is  a  true  copy  of  a  deed  of  (a)    *a)  8tate  whether  deed 
,  made  by  A.  B. ,  of  ,  and  of  every  schedule  or      of  assignment  of  pro- 

inventory  thereto  annexed  or  therein  referred  to.  Pfjjy  l^^^HS!^' 

*  ment  for  a  composi- 

tion; a  deed  of  in- 
spectorship ;  a  letter 
^  of  licence ;  or  agree- 

ment to  carry  on  or 
wind  up  debtor's 
business. 
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(6) i  Insert  name,  real-       2.  The  said  deed  was  first  executed  by  (6)  ,  a  creditor 

?»  c^itSr1"   ('bo  resides  at  )  and  is  on  the  d»y  .f 

,18    ,  at  o  clock  in  the  fore  [after]  noon.    I 

was  present  when  the  said  executed  the  said  deed  ud 

saw  him  execute  the  same. 


(c)  Insert  name,  resi- 
dedce,  and  occupa- 
tion of  debtor. 


3.  The  debtor  (c) 


resides  at 


and 


»  a 


4.  The  place  or  places  where  business  of  the  said  debtor  is 
(or  are)  as  follows  : — 

5.  The  title  of  the  firm  "or  firms  under  which  the  debtor 
carries  on  business  is  as  follows  : — 

Sworn,  &c. 


(a)  State  whether  deed 
of  assignment  of  pro- 
perty ;  deed  ot  or 
agreement  for  a  com- 
position ;  deed  of  in- 
spectorship ;  a  letter 
of  licence ;  or  an 
agreement  to  carry 
on  or  wind  up  deb- 
tor's business. 

(6)  The  estimated  sur- 
plus (if  any)  from 
securities  held  by 
creditors  should  not 
be  deducted  from  the 
gross  amount  of  pro- 
perty. 

(c)This  amount  must 
correspond  with  the 
amount  of  securities 
above.  No  deduction 
should  be  made  in 
respect  of  the  un- 
secured balances  of 
partially  secured 
debts. 

(d)  If  there  is  no  com- 
position payable, 
strike  this  clause  out. 


No.  3. 

Debtor's  Affidavit. 

I,  ,  of  ,  make  oath  and  say — 

1.  That  on  the  day  of  ,  18 

deed  of  a  (a) 


I  executed  a 


2.  The  total  estimated  amount  of  my  property  included 
under  the  deed  is  £  ,  and  the  net  amount  of  my 

property  included  under  the  deed,  after  deducting  £  « 

being  the  value  (o)  of  securities  held  by  creditors  and  required 
to  cover  debts  due  to  them  is  £ 


3.  The  total  estimated  amount  of  my  liabilities  included 
under  the  deed,  after  deducting  £  being  the  (c)  amount 

covered  by  securities  held  by  creditors  is  £ 


4.  The  total  amount  of  the  composition  payable  is  £  (<f) 

The  names  of  my  creditors,  with  their  addresses,  and  the 
amount  of  debt  due  to  or  claimed  by  each  of  such  creditors 
are  contained  in  and  shown  by  the  schedule  (signed  by  me)  to 
this  my  affidavit. 

6.  The  name  of  the  trustee  is  ,  his  occupation  is 

,  and  his  address  is 


No. 

Schedule. 


Name  of  Creditor. 


Address. 


Amount  of  debt  due  to  or  claimed  after  deduc- 
tion of  value  of  securities  held  by  creditor. 


Sworn,  &c. 
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No.  4. 
Affidavit  of  Execution  of  Settlement  when  original  is  filed, 

I,  ,  of  make  oath  and  say — 

1.  The  document  produced  to  me  at  the  time  of  swearing  this  affidavit,  and 
marked  "  A,"  is  a  settlement  made  by  A.B.,  ,  of  , 
together  with  all  schedules  and  inventories  thereto  annexed  (or  therein  referred 
to). 

2.  This  said  settlement  is  dated  the 

3.  The  names,  addresses,  and  descriptions  of  the  parties  to  such  settlement  are 
as  follows : — 

4.  The  names,  addresses,  and  descriptions  of  the  persons  intended  to  be  benefited 
by  the  said  settlement  are  as  follows : — 

5.  The  place  or  places  where  the  settlor  resides  or  carries  on  his  business  is  (or 
are) : — 

6.  The  title  of  the  firm  or  firms  under  which  the  settlor  carries  on  business  is 
(or  are) : — 

7.  The  name  and  address  of  the  trustee  under  such  settlement  are  : — 

8.  The  description  and  estimated  value  of  the  property  settled  by  such  settlement, 
and  contained  in  the  paper  writing  filed  herewith,  are  true  and  correct  in  every 
particular. 

Swdrn,  &c.  

No.  5. 
Affidavit  of  Execution  of  Settlement  token  Memorial  filed. 

*T,  ,  of  ,  make  oath  and  say — 

1.  The  document  produced  to  me  at  the  time  of  swearing  this  affidavit,  and 
marked  "  A,"  is  a  memorial  of  a  settlement  made  by  A.B.,  ,  of 

2.  The  said  -settlement  is  dated  the 

3.  The  names,  addresses,  and  descriptions  of  the  parties  to  such  settlement  are 
as  follows : — 

4.  The  names,  addresses,  and  descriptions  of  the  persons  intended  to  be  benefited 
by  the  said  settlement  are  as  follows  : — 

5.  The  place  or  places  where  the  settlor  resides  or  carries  on  his  business  is  (or 
are) — 

6.  The  title  of  the  firm  or  firms  under  which  the  settlor  carries  on  business 
is  (or  are) — 

7.  The  name  and  address  of  the  trustee  under  such  settlement  is — 

8.  The  description  and  estimated  value  of  the  property  settled  by  such  settle- 
ment, and  contained  in  the  paper  writing  filed  herewith,  are  true  and  correct  in 
every  particular. 

Sworn,  &c.  

No.  6. 
Form  of  Register. 
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JOHN  MADDEN, 

Chief  Justice. 

J.  H.  HOOD,  J. 


INSOLVENCY  RULES  1898. 


GENERAL  RULES  MADE  PURSUANT  TO  SECTIONS  12,  153, 
AND  154  OF  THE  INSOLVENCY  ACT  1890. 


[The  figures  at  the  end  of  the  rules  relate  to  the  pages  of  the* 
text  where  the  subject  is  referred  to.] 

It  is  ordered  as  follows  : — 

Preliminary. 
short  title  and        1.  These  Rules  may  be  cited  as  the  Insolvency  Rules,  1898,  they  shall 

commencement 

and  application,  come  into  operation  on  the  12th  day  of  March,  1898,  and  shall  also,  eo 
far  as  practicable  and  unless  otherwise  expressly  provided,  apply  to  all 
matters  pending  or  arising,  and  to  all  proceedings  taken  in  any  matters 
under  the  Insolvency  Acts  1890  and  1897  on  or  after  the  said  day, 
except  proceedings  under  Part  VI.  of  the  Insolvency  Act  1897,  and  any 
matters  in  which  jurisdiction  is  given  by  the  Insolvency  Act  1890  to  the 
Supreme  Court  or  a  Judge  thereof,     (p.  53,  ante). 

Repeal.  2.  The  Insolvency  Rules  of  the  31st  day  of  January,  1891,  and  the 

Insolvency  Rules  of  the  30th  day  of  December,  1897,  are  hereby 
annulled.  Provided  that  such  annulment  shall  not  affect  anything  done 
or  suffered  before  the  commencement  of  these  Rules  under  any  rnle 
annulled  by  these  Rules,  and  that  no  rule  or  practice  repealed  by  the 
said  Rules  or  any  of  them  shall  be  revived  by  reason  of  the  annulment 
affected  by  these  Rules. 

Interpretation  of  Terms. 
interpretation        3.  In  these  Rules,  unless  the  context  or  subject-matter  otherwise 

of  terms. 

requires — 

(a)  "The  Acts  "  means  the  Insolvency  Act  1890  and  the  Insolvency 
Act  1897. 
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"The  Principal  Act"  means  the  Insolvency  Act  1890.  R.  s. 

"  Court "  means  Court  of  Insolvency.  SSS^the" 

Bankruptcy 

"Judge  "  means  Judge  of  the  Court  of  Insolvency  of  the  district  fjJ^J886, 
in  which  the  proceedings  are  being  jprosecuted. 

"  Solicitor  "  means  any  attorney,  solicitor,  or  barrister  entitled 
to  practise  in  the  Supreme  Court. 

"  Affidavit "  includes  statutory  declarations  and  affirmations. 

"  Sworn  "  includes  declaring  and  affirmed  according  to  Statute. 

"  District,"  or  "  the  district,"  means  the  district  of  the  Judge 
of  the  Court  of  Insolvency  in  which  the  insolvent,  respon- 
dent, or  debtor  shall  reside  or  to  which  the  proceedings  may 
be  transferred,  and  an  insolvent,  respondent,  debtor,  or  other 
person,  shall  be  deemed  to  reside  in  that  district  in  which 
he  has  lived  or  carried  on  business  during  the  six  months 
immediately  preceding  the  sequestration  or  debtor's  sum- 
mons, or  for  the  longest  period  during  such  six  months. 

"  Local  paper  "  means  a  paper  circulating  in  the  locality  of  the 
Court  of  the  district  in  which  the  proceedings  are  being 
prosecuted. 

*  Gazette  "  means  Victoria  Government  Gazette. 

"  Gazetted  "  means  that  the  notice  or  thing  is  to  be  published 
in  the  Victoria  Government  Gazette. 

"  Prescribed  "  means  prescribed  by  the  Acts  or  these  Rules  or 
any  order  made  under  the  Acts. 

"  Writing  "  includes  print  and  type-writing,  and  "  written  "  in- 
cludes printed  and  type-written. 

"  Creditor "  includes  a  corporation  and  a  firm  of  creditors  in 
partnership,     (p.  30,  ante). 

"  Debtor  "  means  any  debtor  whose  estate  has  been  sequestrated, 
or  adjudged  to  be  sequestrated,  or  whose  affairs  have  been 
liquidated  by  arrangement,  and  includes  a  firm  of  debtors 
in  partnership,  and  includes  any  debtor  proceeded  against 
under  the  Acts,  whether  adjudged  insolvent  or  not. 

"  Name  of  a  person  "  means  both  the  Christian  name,  or  the 
initial  letter,  or  contraction  of  the  Christian  name  and  the 
surname  of  such  person. 


I 
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rr.  3,  4.  "Deed  of  arrangement"  means  any  deed  of  arrangement  as 

defined  by  the  Insolvency  Act  1897. 

"  Composition  "  means  a  composition  pursuant  to  the  Acts. 

"  Sealed"  means  sealed  with  the  seal  of  the  Court  as  prescribed 

'  Chief  Clerk  "  means  Chief  Clerk  of  the  Court  of  the  district 
in  which  the  proceedings  are  being  prosecuted,  and  in  Parts 
IX.  and  X.  means  the  Chief  Clerk  of  the  district  in  which 
the  debtor  might  present  a  petition  for  sequestration,  and 
in  section  17  of  the  Insolvency  Act  1897  means  the  Chief 
Clerk  of  the  Court  of  the  district  in  which  any  order  under 
that  section  is  made. 

"  Trustee  "  means  in  any  insolvency  the  trustee  in  such  insol- 
vency, and  also  includes  an  assignee  when  acting  as  trustee, 
and  in  any  liquidation  by  arrangement  the  trustee  in  such 
liquidation  and  under  any  deed  of  arrangement  the  trustee 
of  such  deed,  and  in  any  composition  under  section  154  of 
the  Principal  Act  the  trustee  in  such  composition. 

"  The  Official  Accountant"  means  the  Official  Accountant  under 
Part  IV.  of  the  Insolvency  Act  1897. 

"  Taxing  Officer  "  means  and  includes  the  officer  of  the  Court 
whose  duty  it  is  to  tax  costs  in  insolvency  proceedings. 

u  Local  Bank  "  means  any  bank  in  or  in  the  neighbourhood  of 
the  district  in  which  the  proceedings  are  taken  or  to  which 
the  proceedings  may  be  transferred. 

b)  Words  importing  the  plural  number  include  the  singular,  and 
words  importing  the  singular  number  include  the  plural,  and 
words  importing  the  masculine  gender  include  the  feminine. 

(c)  The  provisions  of  section  4  of  the  Insolvency  Act  1890  shall 
apply  to  these  Rules,  and  any  other  terms  or  expression 
defined  by  the  Acts  shall  in  these  Rules  have  the  meanings 
thereby  assigned  to  them.     (p.  16,  ante). 

Computation  of       $.  (a)  Where  by  the  Acts  or  these  Rules  any  limited  time  from  or 

tinic> 

after  any  date  or  event  is  appointed  or  allowed  for  the  doing  of  any  act 
or  the  taking  of  any  proceedings,  or  for  any  other  purpose  then  in  the 
computation  of  that  limited  time,  the  same  shall  be  taken  as  exclusive 
of  the  day  of  that  date  or  of  the  happening  of  that  event,  and  as  com- 
mencing at  the  beginning  of  the  next  following  day,  and  the  act  or 
proceeding  shall  be  done  or  taken  at  latest  on  the  last  day  of  that 
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limited  time  as  so  computed,  unless  the  last  day  is  a  Sunday,  Christmas  rr.  4.6. 
I>ay,  Good  Friday,  or  Monday  or  Tuesday  in  Easter  week,  or  a  day 
appointed  for  public  fast,  humiliation,  or  thanksgiving,  or  a  day  on 
which  the  Court  does  not  sit,  in  which  case  any  act  or  proceeding  shall 
be  considered  as  done  or  taken  in  due  time  if  it  is  done  or  taken  on  the 
next  day  afterwards,  which  shall  not  be  one  of  the  days  in  this  rule 
speci6ed.     (pp.  47,  119,  ante). 

(b)  Where  by  the  Acts  or  these  Rules  any  act  or  proceeding  is  directed 
to  be  done  or  taken  on  a  certain  day,  then  if  that  day  happens  to  be 
one  of  the  days  in  this  rule  specified,  the  act  or  proceeding  shall  be 
considered  as  done  or  taken  in  due  time  if  it  is  done  or  taken  on  the 
next  day  afterwards,  which  shall  not  be  one  of  the  days  in  this  rule 
specified,     (p.  47,  ante). 

(c)  For  the  purposes  of  these  Rules  "  a  day  on  which  the  Court  does 
not  sit "  shall  mean  a  day  on  which  the  offices  of  the  Court  are  closed, 
(p.  47,  ante). 

Forms. 

5.  The  forms  in  the  Appendix  where  applicable,  and  where  thev  are  Use  of  (onus  in 

Appendix. 
not  applicable  forms  of  the  like  character  with  such  variations  as  cir- 
cumstances may  require,  shall  be  used — where  such  forms  are  applic- 
able, any  costs  occasioned  by  the  use  of  any  other  or  more  prolix  forms 
shall  be  borne  by  or  disallowed  to  the  party  using  the  same  unless  the 
Court  shall  otherwise  direct,  provided  that  the  Court  or  Judge  may 
from  time  to  time  alter  any  forms  or  substitute  new  forms  in  lieu 
thereof,     (p.  69,  ante). 

PART  I.— COURT  PROCEDURE. 

Court  and  Chambers. 

-KK.^«v*v>ns  shall   be  heard  and  Mat*f ™  ^  ** 

rr  heard  in  C 

determined  in  open  Court  (namely)  : — 

(a)  Examinations  under  Part  VII.  of  the  Principal  Act. 

(b)  Applications  for  certificates  of  discharge. 

(c)  Applications  to  consider,  and  the  consideration  of  a  composition. 

(d)  Applications  for  the  release  of  estates  from  sequestration. 

(e)  Applications  to  set  aside  or  avoid  any  settlement,  conveyance, 
transfer,  security,  or  payment,  or  to  declare  for  or  against 
the  title  of  trustees  or  assignees  to  any  property  adversely 
claimed. 


6.   (1)  The  following  matters  and  applications  shall   be  heard  and  Jfj^^ court 
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RR.  6-12.  (/)  Applications  for  the  committal  of  any  person  to  prison. 

(g)  Appeals  against  the  rejection  of  a  proof  or  applications  to  admit, 
reject,  expunge,  or  reduce  a  proof  where  the  amount  of  proof 
exceeds  £200. 

(h)  Applications  for  the  trial  of  issues  of  fact  with  a  jury,  and  the 
trial  of  such  issues. 

Any  other  matter  or  application  may  be  heard  and  determined  in 
Chambers,     (pp.  9,  37,  ante). 

(2)  Upon  the  application  of  any  party  to  a  proceeding  heard  in  Cotirt, 
or  during  an  examination  under  Part  VII.  of  the  Principal  Act,  on  the 
application  of  the  trustee  or  assignee  the  Judge  may  make  an  order  that 
all  or  any  witnesses  or  persons  summoned  for  examination  in  the  matter 
leave  the  Court  until  called  on  to  give  evidence. 

fromoJi^aerk      ^*  ^nv  ma^r  or  application  pending  before  a  Chief  Clerk,  which 
to  court.  under  the  Principal  Act  or  the  Insolvency  Rules  for  the  time  being  in 

force  under  the  Acts,  a  Chief  Clerk  has  jurisdiction  to  determine,  shall 
be  adjourned  to  be  heard  before  the  Judge  if  the  Judge  shall  either 
specially  or  by  any  general  direction  applicable  to  the  particular  case  so 
direct,     (p.  9,  ante). 

from  cTjumbers        ®*  Subject  **>  ^ne  provisions  of  the  Acts  and  these  Rules  any  matter 

rice  prr*ce.and      or  application  may  at  any  time,  if  the  Judge  thinks  fit,  be  adjourned 

from  Chambers  to  Court,  or  from  Court  to  Chambers ;  and  if  all  the 

contending  parties  require  any  matter  or  application  to  be  adjourned 

from  Chambers  into  Court,  it  shall  be  so  adjourned,     (p.  9,  ante). 

Proceedings. 

howlnstftSed        '•  Every  proceeding  in  Court  under  the  Acts  shall  be  dated,  and 

Form  i.  shall  be  intituled  "  The  Insolvency  Acts  "  "In  the  Court  of  Insolvency,'' 

with  the  name  of  the  district  in  which  it  is  taken  and  of  the  matter  to 

which  it  relates.     Numbers  and  dates  may  be  denoted  by  figures,    (p. 

36,  ante). 

Print,  mami-  10.  All  proceedings  in  Court  shall  be  either  in  print  or  manuscript  or 

type-written,      type- written,  or  partly  in  one  and  partly  in  another,     (p.  36,  ante). 

Notices  to  be  H.  All  notices  required  by  the  Acts  or  these  Rules  shall  be  either  in 

in  print, 

manuscript,  or    print  or  manuscript  or  type- written,   or  partly  in  one  and  partly  in 

type*  written . 

another,  unless  the  Court  shall  in  any  particular  case  otherwise  order, 
(p.  36,  ante). 

Proceedings  to        12.  All  summonses,  notices,  orders,  warrants,  and  other  process  issued 

be  sealed. 

by  the  Court  shall  be  sealed,     (pp.  36,  37,  ante). 
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13.  All  office  copies  of  proceedings,  affidavits,  books,  papers,  and    rr.  13.19. 
writings,  or  any  parts  thereof  required  by  any  assignee,  or  by  any  0mce  copies, 
trustee,  or  by  any  debtor,  or  by  any  creditor,  or  by  the  solicitor  of  any 

such  assignee,  trustee,  debtor,  or  creditor  shall  be  provided  by  the  Chief 
Clerk,  and  shall,  except  as  to  figures,  be  fairly  written  at  length,  and  be 
sealed  with  the  seal  of  the  Court  and  delivered  out  without  any  unneces- 
sary delay,  and  in  the  order  in  which  they  shall  have  been  bespoken, 
and  be  charged  and  paid  for  at  the  rate  of  6d.  per  folio  of  72  words. 
(p.  36,  ante). 

14.  Whenever  any  Gazette  or  other  newspaper  contains  any  advertise-  Filing  Gazette 
ment  relating  to  any  application,  matter,  or  proceeding  under  the  Acts  newspaper. 
or  these  Rules,  one  copy  of  such  Gazette  and  newspaper  shall  be  left 

with  the  Chief  Clerk  by  the  person  inserting  the  advertisement,  (p. 
36,  ante). 

Transfer  of  Proceedings. 

15.  Every  request  of  creditors  to  transfer  proceedings  from  one  dis-  ^tJSJ'  °/ 
trict  to  another  shall  be  accompanied  by  an  affidavit  of  some  solicitor  of  2n3Jjitby 
the  Court  verifying  the  signatures  of  the  creditors  signing  the  request,  Compare  r.  61 

.  .  ,  or.  T  )  Jmoheixcy  Rules 

and  stating  that  such  creditors  are  all  or  the  majority  in  number  of  law 
those  (as  the  case  may  be)  who  have  proved  debts  in  the  estate,     (p.  13, 
ante). 

16.  When  an  order  of  transfer  has  been  made  under  section  9  of  the  Sealed  copy  of 

•  order  to  be  sent 

Principal  Act  the  party  obtaining  such  order  shall  send  by  post  a  sealed  {2erebr-taffected 
copy  of  the  order  of  transfer  to  the  Chief  Clerk  of  the  Court  of  the  dis-  Compare  r.  20, 

Bankruptcy 

trict  affected  by  the  order,     (p.  14,  ante).  flute  lsse. 

17.  Where  the  proceedings  in  any  matter  are  transferred  from  a  dis-  on  transfer 

r  n  j  record*  of 

trict  to  any  other  district  the  Chief  Clerk  of  the  first  district  shall  send  proceedings  to 

be  sent  to  Court 

by  post  the  records  of  proceedings  transferred  to  the  Chief  Clerk  of  the  ©'district  to 

J    *  r  o  which  transfer 

district  to  which  the  transfer  is  made.     (p.  14,  ante).  made- 

Compare  r.  S3, 

18.  When  any  insolvency  proceeding  has  been  commenced  in  a  district 

Proceed  i  n  ors 

in  which  it  should  not  have  been  commenced  the  Judge  of  the  Court  of  commenced  in 
such  district  may  order  that  the  proceedings  shall  be  transferred  to  the  compare  r.  25 
district  in  which  the  same  should  have  been  commenced,  or  that  it  be 
continued  in  the  district  in  which  it  was  commenced  ;  but  unless  and 
until  a  transfer  is  made  under  these  Rules  the  proceeding  shall  continue 
in  the  district  in  which  it  was  commenced,     (pp.  14,  76,  ante). 

Motions  and  Practice. 

Applications  to 

19.  Every  application  to  the  Court  (unless  otherwise  provided  by  be  by  motion. 
these  Rules  or  the  Court  shall  in  any  particular  case  otherwise  direct)  fl?!?1*"**'  2<' 
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Notice  of  motion 
and  export* 
applications. 

Compare  r.  28, 


nparc 
nkrui 


RR.  19-24.  shall  be  made  by  motion,  and  shall,  except  as  to  motions  under  sections 
16  and  109  of  the  Principal  Act,  and  under  section  5  of  the  Insolvency 
Act  1897,  be  supported  by  affidavit,     (p.  10,  attic). 

20.  Where  any  party  other  than  the  applicant  is  affected  by  the 
motion  no  order  shall  lie  made'  unless  upon  the  consent  of  such  party 
duly  shown  to  the  Court,  or  upon  proof  that  notice  of  the  intended 
motion  and  a  copy  of  the  affidavits  in  support  thereof  have  been  dulj 
served  upon  such  party  :  Provided  that  the  Court  if  satisfied  that  the 
delay  caused  by  proceeding  in  the  ordinary  way  would  or  might  entail 
serious  mischief  may  make  any  order  ex  parte  upon  such  terms  as  to 
costs  and  otherwise  and  subject  to  such  undertaking  (if  any)  as  the 
Court  may  think  just,  and' any  party  affected  by  such  order  may  move 
to  set  it  aside. 


Bankruptcy 
Rules  1886. 


Length  of  notice. 

Affidavits  to  be 
stated  in  notice 
and  served 
therewith. 

Application  to 
serve  short 
notice. 

Compare  r.  29, 
ibid. 


Affidavits  in 
reply  to  be 
served. 


21.  Unless  the  Court  gives  leave  to  the  contrary  or  it  is  otherwise 
provided  by  these  Rules,  notice  of  motion  shall  be  served  on  any  party 
to  be  affected  thereby  not  less  than  seven  days  before  the  day  named  in 
the  notice  for  hearing  the  motion.  The  affidavits  intended  to  be  used 
in  support  of  the  motion  shall  be  stated  in  the  notice  and  copies  thereof 
served  therewith.  An  application  for  leave  to  serve  short  notice  of 
motion  shall  be  made  ex  parte.  Provided  that  this  rule  shall  not  apply 
to  motions  under  sections  16  and  109  of  the  Principal  Act  and  under 
section  5  of  the  Insolvency  Act  1897. 

« 

22.  Where  any  matter  is  to  be  heard  upon  affidavits,  either  wholly  or 
in  part,  the  applicant  shall,  unless  the  Court  or  judge  shall  otherwise 
order,  serve  upon  the  respondent,  or  if  more  than  one  respondent  then 
upon  each  respondent,  copies  of  all  affidavits  intended  to  be  used  by  him 
in  reply  not  less  than  two  days  before  the  day  appointed  for  the  hear- 
ing, provided  that  no  further  affidavits  shall  be  used  upon  the  hearing 
unless  the  Court  shall  so  direct. 

23.  Where  a  respondent  intends  to  use  affidavits,  in  opposition  to  a 
motion  other  than  a  motion  under  section  16  and  109  of  the  Principal 
Act  and  under  section  5  of  the  Insolvency  Act  1897,  he  shall  deliver 
copies  of  such  affidavits  to  the  applicant  or  his  solicitor  not  less  than 
four  days  before  the  day  appointed  for  the  hearing,  or  within  such  other 
time  as  the  Court  shall  order. 

Notice  for  crow-      24.  If  either  party  desires  that  any  deponent  shall  be  in  attendance 

examination  of  a  L        *  *         * 

deponent.  f or  cross-examination,  he  shall  give  notice  to  the  party  relying  upon  the 

38,  rfzs  Supreme  affidavit  of  such  deponent  not  later  than  two  days  before  the  day  <£ 

Court  Rules  .  ...  .  .     ..  .  . 

(Judicature),     hearing  ;  and  if  any  deponent  shall  not  be  in  attendance  for  cross- 
examination  after  such  notice  given  as  aforesaid,  the  party  to  whom 


Affidavits 
against  motion. 

Compare  r.  30, 
ibid. 
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such  notice  has  been  given  shall  not  (unless  the  Court  shall  otherwise    rr.  24-82. 
order)  in  any  way  make  use  of  the  affidavit  of  such  deponent. 

25.  It  shall  not  be  necessary  for  the  party  giving  such  notice  to  Expenses  of 
tender  the  expenses  of  any  deponent  required  to  be  in  attendance  for  not  be  tendered, 
cross-examination,  provided  that  the  Court  may  at  the  hearing  make  !$  "J^ 0rder 
any  order  it  may  deem  fit  as  to  the  expense  and  costs  occasioned  by  /$%£""  ^ 

,  ..  (Judicature). 

such  notice. 

26.  If  on  the  hearing  of  any  motion  or  application  the  Court  shall  Notice  not 

°  *  * r  served  on  all 

be  of  opinion  that  any  person  to  whom  notice  has  not  been  given  ought  proper  parties. 
to  have,  or  to  have  had  such  notice,  the  Court  may  either  dismiss  the  Bankruptcy 

Rules  l&SO. 

motion  or  application,  or  adjourn  the  hearing  thereof,  in  order  that  such 

notice  may  be  given  upon  such  terms  (if  any)  as  the  Court  shall  think 
fit.     (p.  278,  ante). 

27.  The  hearing  of  any  motion  or  application  may  from  time  to  time  Adjournment 
be  adjourned  upon  such  terms  (if  any)  as  the  Court  shall  think  fit.  ibid?***  r"  "' 

28.  In  cases  in  which  personal  service  of  any  notice  of  motion  or  of  Personal  service. 
an  order  of  the  Court  is  required,  the  same  shall  be  effected,  in  the  case  ibid. 

of  a  notice  of  motion,  by  delivering  to  each  party  to  be  served  a  copy 
of  the  notice  of  motion,  and  in  the  case  of  an  order  by  delivering  to 
each  party  to  be  served  a  sealed  copy  of  the  order. 

29.  Every  affidavit  to  l>e  used  on  supporting  or  opposing  any  opposed  rain&  affidavits. 
notice,  in  which  the  time  for  filing  affidavits  is  not  otherwise  provided  ibid.        '    ' 
for  by  these  Rules,  shall  be  filed  with  the  Chief  Clerk  not  later  than 

two  days  before  the  day  appointed  for  the  hearing,     (p.  278,  ante). 

30.  A  party  intending  to  move  shall  previous  to  the  public  sitting  of  to0beflted.UOti011 
the  Court  deliver  to  the  Chief  Clerk  a  copy  of  the  notice  of  motion,  compare  r.  se, 

rj  ibid. 

There  shall  be  indorsed  on  such  copy  the  name  of  the  applicant,  or  the 
came  and  place  of  business  of  the  applicant's  solicitor  (if  any),  and  also 
the  name  of  the  respondent,  or  if  known,  the  name  and  place  of  busi- 
ness of  the  respondent's  solicitor  (if  any),     (p.  279,  ante). 

31-  Except  in  cases  of  emergency  or  for  any  other  cause  deemed  Precedence  o! 

motions. 

sufficient  by  the  Court,  all  motions  shall  be  made  and  heard  in  the  order  compare  r.  37, 
in  which  they  are  set  down  at  the  sitting  of  the  Court. 

32.  (1)  In  all  cases  the  party  moving  the  Court  or  applying  to  the  Carriage  of 
Judge  shall  have  the  carriage  of  the  order  whether  in  his 
favour  or  not.     Provided  that  where  the  same  is  not  pro- 
cured and  served  within  seven  days   next  following  the 
carriage  thereof  shall  be  in  his  adversary,     (p.  279,  ante). 
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RR.  82-35. 

Notice  of 
appointment  to 
settle  order. 

Compare  r.  6, 
Bankruptcy 
Mules  1890. 


Applications  in 
Chambers,  how 
made. 

Compare  r.  66, 
Insolvency  Rules 
1890. 

Affidavits  in 
Bupport,  opposi- 
tion and  reply 
to  be  served. 


(2)  A  person  who  has  the  carriage  of  an  order  shall  obtain  from 
the  Chief  Clerk  an  appointment  to  settle  the  order,  and 
shall  give  reasonable  notice  of  the  appointment  to  all  persons 
who  may  be  affected  by  the  order  or  to  their  solicitors, 
(p.  279,  ante). 

32a.  All  applications  to  a  Judge  in  Chambers,  unless  ex  parte,  shall 
be  made  upon  notice  in  writing,  which  shall  be  served  24  hours  before 
the  time  fixed  in  the  notice.  Copies  of  the  affidavits  intended  to  be 
used  in  support  of  the  application  shall  be  served  with  the  notice. 
Copies  of  the  affidavits  intended  to  be  used  in  opposition  or  in  reply 
shall  be  served  before  the  hearing. 


Procedure  on  Motions  under  Sections  16  and  109  op  the  Principal 
Act,  and  Section  5  op  the  Insolvency  Act  1897,  and  os 
Summons  under  Section  96  op  the  Principal  Act. 

Motions  under         33.  Any  motion  under  sections  16  and  109  of  the  Principal  Act  and 

sections  16  and  .  >        ~      »    i        t        i  i  o*- *»  i  i  *      i_       • 

ioo  of  the  under  section  5  of  the  Insolvency  Act  189/  may  be  set  down  for  hearing 

Principal  Act 

and  under  after  the  expiration  of  fourteen  days  from  the  filing  and  serving  on  the 

section  5  of  the  * 


{2£lvency  Act  respondent  of  the  notice  of  motion,  and  notice  of  the  day  of  hearing 
shall  be  contained  in  such  notice  of  motion.  Provided  that  the  Court 
may,  upon  application  made  ex  parte,  direct  that  such  hearing  take  place 
at  an  earlier  date  then  herein  provided,  and  give  leave  to  serve  short 
notice  of  hearing  upon  such  terms  and  in  such  manner  as  the  Court  shall 
think  fit.  Provided,  however,  that  where  a  notice  of  motion  under 
sections  16  or  109  of  the  Principal  Act,  or  under  section  5  of  the  Imoi- 
vency  Act  1897,  has  been  filed,  and  it  is  desired  by  any  party  thereto  to 
make  an  application  in  that  motion  two  days'  notice  of  the  same  shall 
be  given  unless  the  Court  shall  otherwise  order,  and  all  affidavits  filed 
in  answer  thereto  shall  be  filed  and  served  at  least  one  day  before  the 
hearing  of  the  application,     (pp.  12,  13,  276,  277,  ante). 

Contents  of  such      34.  Such  notice  of  motion  and  every  summons  under  section  96  of 
and  summons     the  Principal  Act  shall  contain  an  address  of  the  applicant  or  of  some 

under  section  96. 

Compare  r.  33,     solicitor  at  which  notice  of  defence  may  be  served,  and  service  thereat 
insolvency Rtues  shftll  ^  deemed  good  service  on  the  applicant,     (p.  277,  ante). 


1890. 


Compare  r.  34, 
ibid. 


35.  Such  notice  of  motion  shall  also  contain  the  name  of  the  person 
against  whom  such  application  is  made,  and  all  grounds  of  equitable  or 
legal  claim  intended  to  be  relied  on,  and  all  necessary  particulars  of  the 
object  of  the  motion  and  of  the  settlement,  conveyance,  assignment, 
transfer,  gift,  delivery,  charge,  payment,  obligation*  or  proceedings 
sought  to  be  set  aside  or  avoided,  and  of  the  property  sought  to  be 
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recovered  or  affected,  or  the  amount  of  the  damages  claimed,     (p.  277,    rr.  85-42. 
ante).  ^  ' 

36.  Such  notice  shall  bear  an  indorsement  in  the  form  or  to  the  effect  I"doJ?ement  on 

notice. 

set  out  in  Form  No.  117  in  the  Appendix  as  nearly  as  practicable,     (p. 
277,  ante). 

87.  Such  notice  and  every  summons  under  section  96  of  the  Principal  JjyJ^J1^ 
Act  shall  be  served  fourteen  days  at  least  before  the  day  upon  which  ™prfndpa\°Acf 
the  same  is  set  down  to  be  heard,  unless  the  Court  otherwise  order.         Compare  r.  38, 

Insolvency  Rules 
1800. 

38.  If  any  such  motion  or  summons  be  opposed  notice  thereof  shall  Notice  of 

defence. 

be  served  upon  the  applicant  at  the  address  given  in  the  notice  of  motion  compare  r.  39 
or  summons  seven  days  before  the  time  fixed  for  hearing.  Every  such 
notice  of  defence  shall  contain  all  grounds  of  legal  or  equitable  defence 
intended  to  be  relied  on,  and  the  address  of  the  defendant  or  his 
solicitor,  and  service  at  such  address  shall  be  deemed  sufficient,  (p.  277, 
ante). 

39.  The  claimant  or  party  supporting  the  proof  of  debt  shall  be  J*111^*0!1^  t-fl 
deemed  the  plaintiff ;  and  the  person  against  whom  the  application  or  and  de'endftnt. 

Compare  r.  35, 

summons  is   directed   and  the  party  opposing  the  proof  of  debt  the  Und. 
defendant ;  and  with  the  leave  of  the  Court  the  plaintiff  or  defendant  Amendment- 
may  amend  or  add  to  his  notice  of  motion  or  summons  or  defence  upon 
such  terms  (if  any)  as  to  adjournment,  security,  costs,  or  otherwise  as 
the  Court  may  think  fit.     Every  notice  of  motion  may  be  in  the  Form 
No.  117  in  the  Appendix,  and  every  summons  under  section  96  of  the    • 
Principal  Act  shall  be  in  the  Form  No.  116  in  the  Appendix,  and  every 
notice  of  defence  may  be  in  the  Form  No.  118  in  the  Appendix,     (pp. 
277,  278,  ante). 

40.  The  plaintiff  or  defendant  upon  any  such  notice  of  motion  or0rderfor 

*  .  particular*. 

summons  may  apply  to  the  Court  to  order  particulars,  and  the  Court  compare  r.  85, 
may  order  the  same  upon  such  terms  (if  any)  as  to  adjournment,  security, 
costs,  or  otherwise  as  it  may  think  fit.     (p.  278,  ante). 

41.  Such  motion  or  summons  shall  be  heard  upon  evidence  vivd  voce  To  i*  heard 

upon  vivd  voce 

in  the  same  manner  as  nearly  as  may  be  as  a  civil  trial  in  the  Supreme  evidence  or  (with 

consent)  upon 

Court,  unless  both  parties  consent  that  the  same  shall  be  heard  upon  affidavit. 
affidavit,     (p.  278,  ante).  ibid?1****'    ' 

42.  The  affirmative  shall  be  on  the  plaintiff  unless  in  the  case  of  a  Affirmative  to  be 
proof  which  has  been  already  admitted  by  the  Court  after  opposition,  comparer  s? 
in  which  case  the  defendant  must  satisfy  the  Court  that  the  proof 

ought  to  be  expunged,     (p.  278,  ante). 

33 
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RR.  48-49.  43.  Where  such  notice  of  motion  is  based  on  two  or  more  grounds 
Where  notice  ^he  applicant  must  in  his  case  in  chief  give  evidence  in  support  of  aD 
than  one  ground.  t»ne  grounds,  otherwise  he  shall  be  deemed  to  have  abandoned  the 

ground  or  grounds  in  support  of  which  no  such  evidence  has  been  given. 

(p.  278,  ante). 

Nouroit.  ii.  The  respondent  may  before  going  into  his  case  apply  to  the  Coon 

for  an  order  or  decision  in  his  favour  as  by  way  of  nonsuit. 

45.  The  applicant,  his  counsel  or  solicitor,  may  open  his  case  by 
stating  concisely  the  facts  upon  which  he  intends  to  rely ;  and  the  re- 
spondent, his  counsel  or  solicitor,  may  also  state  concisely  his  defence, 
but,  save  as  aforesaid,  all  arguments  shall  be  heard  upon  the  conclusion 
of  the  evidence  as  on  a  civil  trial  in  the  Supreme  Court     (p.  278,  ante). 

Rules  of  46.  All  Rules  now  in  force  in  the  Supreme  Court  with  reference  to 

Supreme  Court  * 

with  reference  to  trials  in  civil  proceedings  shall,  so  far  as  the  same  are  applicable,  regu- 
late inquiries  under  any  motion  under  sections  16  and  109  of  the 
Principal  Act,  under  section  5  of  the  Insolvency  Act  1897,  and  summons 
under  section  96  of  the  Principal  Act.     (p.  278,  ante). 


How  applicant 
to  open. 


Affidavit  in 
support  of 
motion  as  to 


47.  With  every  notice  of  motion  under  section  109  of  the  Principal 
Act,  if  such  notice  is  given  before  or  at  any  meeting  for  the  election  of 

proof  of  debt.  . 

Compare  r.  40,   a  trustee,   there  shall  be  served  an  affidavit  of  the  applicant  and  a 
LS90. WnCy         solicitor  stating  that  such  application  is  bond  fidet  and  not  to  prevent 

the  person  claiming  to  be  a  creditor  voting  at  the  meeting,     (p.  -76, 

ante). 

Infant. 


Infant. 

Compare  r.  41, 
ibid. 


Guardian  ad 
litnn. 

Compare  r.  42, 
ibid. 


48.  When  any  infant  is  the  claimant  or  plaintiff  in  any  application 
to  the  Court  under  the  Acts,  the  same  shall  be  made  by  a  next  friend 
of  such  infant  and  the  consent  of  such  next  friend  to  act  as  such  shall 
be  filed  before  any  such  application  shall  be  heard,  and  every  next 
friend  shall  be  liable  to  costs  as  if  he  were  a  next  friend  in  an  action  in 
the  Supreme  Court,     (p.  41,  ante). 

49.  The  Court  may  appoint  a  guardian  ad  litem  to  any  infant  being 
a  party  defendant  to  any  application  to  the  Court,  and  such  appoint* 
ment  may  be  made  on  the  application  of  the  infant  or  of  the  claimant 
or  plaintiff,  but  in  the  latter  case  upon  four  days'  notice  to  the  persons 
in  whose  custody  or  care  the  infant  may  be,  and  such  guardian  shall 
perform  the  same  duties  and  be  liable  in  the  same  way  and  to  the  sam? 
extent,  as  nearly  as  may  be,  as  a  guardian  ad  litem  in  an  action  in  the 
Supreme  Court,     (p.  41,  ante). 
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Payment  into  Court.  RR.  50-54. 


SO.  Where  the  defendant  is  desirous  of  paying  money  into  Court,  it  Payment  into 

Court. 

shall,  unless  with  the  leave  of  the  Court  upon  such  terms  as  it  may  compare  r.  48, 
think  fit,  be  paid  seven  days  before  the  day  appointed  for  the  hearing,  i&m**™' 
with  the  costs  (if  any)  which  shall  be  fixed  by  the  Chief  Clerk,  and  the 
defendant  shall  in  his  notice  of  defence  state  that  he  has  paid  such 
money  in,  and  the  amount  thereof,  and  whether  the  same  is  in  satisfac- 
tion of  the  whole  or  what  part  of  the  plaintiff's  demand,     (p.  59,  ante). 

61.  If  the  plaintiff  intends  to  accept  in  full  satisfaction  of  his  claim  Acceptance  in 
and  costs  the  money  paid  into  Court  by  the  defendant,  he  shall  serve  money  paid  into 
notice  thereof  on  the  Chief  Clerk  and  on  the  defendant  four  days  at 
least  before  the  day  appointed  for  the  hearing  and  the  motion  or  sum- 
mons shall  be  struck  out  by  the  Chief  Clerk.     In  default  of  such  notice 
by  the  plaintiff  the  motion  or  summons  shall  be  heard  in  due  course,  compare  r.  44, 
and  unless  the  plaintiff  recovers  more  than  the  amount  paid  into  Court 
he  shall  pay  the  defendant's  costs,  and  the  money  paid  into  Court  shall 
remain  in  Court  until  after  the  hearing  as  a  security  for  payment  of 
such  costs  ;  but  if  the  plaintiff  accepts  the  same  in  full  satisfaction  the 
money  paid  into  Court  shall  be  paid  out  to  the  plaintiff  forthwith  after 
the  receipt  of  his  notice  of  acceptance  by  the  Chief  Clerk.     The  plaintiff 
or  defendant  taking  money  out  of  Court  must  produce,  if  required,  an  Affidavit  of 
affidavit  of  identity  unless  the  money  is  taken  out  by  an  attorney,     (p. 
59,  ante). 

Security  in  Court. 

52.  Except  where  these  Rules  otherwise  provide,  where  a  person  is  security  by 
required  to  give  security,  such  security  shall  be  in  the  form  of  a  bond,  Amount  of  bond. 
with  one  or  more  surety  or  sureties,  to  be  approved  by  the  Chief  Clerk,  ^"^J^fl*88, 
to  the  person  proposed  to  be  secured,  such  bond  shall  be  taken  in  a  RuU* 1886* 
penal  sum,  which  shall  be  not  less  than  the  sum  for  which  security  is  to 

be  given,  and  probable  costs,  unless  the  opposite  party  consents  to  its 
being  taken  for  a  less  sum. 

53.  Bonds  entered  into  by  way  of  securities  shall  be  executed  and  Execution  of 

J  J  bond. 

attested  in  the  presence  of  the  Chief  Clerk,  or  before  a  justice  of  the 
peace,  or  a  commissioner  for  taking  affidavits,  or  a  solicitor,  not  being 
the  solicitor  of  the  person  giving  the  securities,  or  a  notary  public. 

M.  The  sureties  shall  make  an  affidavit  of  their  sufficiency  (which  Justification  by 

x  surety. 

shall  be  in  the  Form  No.  33  in  the  Appendix)  unless  the  opposite  party  compare  r.  u 
shall  dispense  with  such  affidavit,  and  such  sureties  shall  attend  the 
Court,  to  be  examined  if  required. 
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Deposit  in  lieu 


uepo 
of  boi 


nd. 

Compare  r.  40, 
Bankruptcy 
Rule*  1886. 


RR.  55-68.  88*  Where  a  person  is  required  to  give  security  he  may,  in  lien 
thereof,  lodge  in  Court  a  sum  equal  to  the  sum  in  question  in  respect  of 
which  security  is  to  be  given,  and  the  probable  costs  of  the  trial  of  the 
question,  together  with  a  memorandum  to  be  approved  of  by  the  Chid 
Clerk,  and  to  be  signed  by  such  person,  I  lis  solicitor,  or  agent,  sett  ins; 
forth  the  conditions  on  which  the  money  is  deposited. 

Cases  in  which         56.  In  cases  in  which  the  amount  in  question  for  which  security  is 

Chief  Clerk  to  fix        .  .    ■       .  _  ,  ,      ,         ,      ,  # 

amount.  to  be  given  or  a  deposit  to  be  made  cannot  be  calculated,  the  amount  of 

such  security  or  deposit  shall  be  fixed  by  the  Chief  Clerk. 


Money  lodged 
in  Court. 

Compare  r.  41, 
ibid. 


57.  The  Rules  for  the  time  being  in  force  in  civil  proceedings  in  the 
Supreme  Court  relating  to  payment  into  and  out  of  Court  of  money 
lodged  in  Court  by  way  of  security,  shall  apply  to  money  lodged  in  Court 
under  these  Rules. 


Notice  in  case  of  58.  Where  a  person  makes  a  deposit  of  money  in  lieu  of  giving  i 
bond,  the  Chief  Clerk  shall  forthwith  give  notice  to  the  person  to  whom 
the  securit}'  is  to  be  given  of  such  deposit  having  been  made. 

59.  The  security  of  a  guarantee  association  or  society  approved  of  by 
the  Governor  in  Council,  under  the  Administration  and  Probate  Acts, 
or  by  the  opposite  party,  may  be  given  in  lieu  of  a  bond  or  a  deposit. 

60.  In  all  cases  where  a  person  proposes  to  give  a  bond  by  way  of 
security,  he  shall  serve  by  post  or  otherwise  on  the  opposite  party,  and 
on  the  Chief  Clerk,  notice  of  the  proposed  sureties,  which  shall  be  in 
the  Form  No.  12  in  the  Appendix,  and  the  Chief  Clerk  shall  forthwith 
give  notice  to  both  parties  of  the  time  .and  place  at  which  he  proposes 
that  the  bond  shall  be  executed,  and  shall  state  in  the  notice  that 
should  the  proposed  obligee  have  any  valid  objection  to  make  to  the 
sureties,  or  either  of  them,  it  must  be  made  at  that  time. 


Security  of 

guarantee 

society. 

Compare  r.  42, 
ibid. 


Notice  of 
sureties. 

Compare  r.  43, 
ibid. 


Affidavits. 


Cost  of  unneces-      6J.  The  costs  of  every  affidavit  which  shall  unnecessarily  set  forth 

sary  matter.  J  J 

Rr.  ei  to  72—      matters  of  hearsay  or  argumentative  matter,  or  copies  of  or  extracts 
58,  Batikniptct/   from  documents,  shall  be  paid  by  the  party  filing  the  same.    (p.  69,  anU). 

Rules  13S6. 

Form-  62.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and  shall  be 

divided  into  paragraphs,  and  every  paragraph  shall  be  numbered  con- 
secutively, and  as  nearly  as  may  be  shall  be  confined  to  a  distinct 
portion  of  the  subject.  No  costs  shall  be  allowed  for  any  affidavit  or 
part  of  an  affidavit  substantially  departing  from  this  rule. 
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63.  Every  affidavit  shall  state  the  name,  description,  and  true  place    rr,  63-69. 
of  abode  of  the  deponent,  and  also  what  facts  or  circumstances  deposed  ^ Donent»§ 

to  are  within  his  knowledge.  ^iKS*. 

64.  In  every  affidavit  made  by  two  or  more  deponents  the  names  of  Several 

deponents. 

the  several  persons  making  the  affidavit  shall  be  inserted  in  the  jurat, 
except  that  if  the  affidavit  of  all  the  deponents  is  taken  at  the  one  time 
by  the  same  officer,  it  shall  be  sufficient  to  state  that  it  was  sworn  by 
both  (or  all)  of  the  "  above-named  "  deponents. 

65.  The  Court  may  order  to  be  struck  out  from  any  affidavit  any  ScoJ{2alou8 
matter  which  is  scandalous,  and  may  order  the  costs  of  any  application 

to  strike  out  such  matter  to  be  paid  as  between  solicitor  and  client. 

66.  No  affidavit  having  in  the  jurat  or  body  thereof  any  interlinea-  Erasures,  4c. 
tion,  alteration,  or  erasure  shall,  without  leave  of  the  Court,  be  read  or 

made  use  of  in  any  matter  depending  in  Court  unless  the  interlineation 
or  alteration  (other  than  by  erasure)  is  authenticated  by  the  initials  of 
the  officer  or  person  taking  the  affidavit,  nor  in  the  case  of  an  erasure 
unless  the  words  or  figures  appearing  at  the  time  of  taking  the  affidavit 
to  be  written  on  the  erasure  are  rewritten  and  signed  or  initialed  in  the 
margin  of  the  affidavit  by  the  officer  or  person  taking  it. 

67.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to  the  Blind  or 

.  #  li-ii  illiterate 

officer  or  person  taking  the  affidavit  to  be  illiterate  or  blind,  the  person  persons, 
taking  the  affidavit  shall  certify  in  the  jurat  that  the  affidavit  was  read  . 
in  his  presence  to  the  deponent,  that  the  deponent  seemed  perfectly  to 
understand  it,  and  that  the  deponent  made  his  signature  in  the  presence 
of  such  officer  or  person.  No  such  affidavit  shall  be  used  in  evidence  in 
the  absence  of  this  certificate  unless  the  Court  or  Judge  is  otherwise 
satisfied  that  the  affidavit  was  read  over  to  and  appeared  to  be  perfectly 
understood  by  the  deponent. 

68.  The  Court  or  Judge  may  receive  any  affidavit  sworn  for  the  Formal  defects, 
purpose  of  being  used  in  any  matter  notwithstanding  any  defects  by 
misdescription  of  parties  or  otherwise  in  the  title  or  jurat,  or  any  other 
irregularity  in  the  form  thereof,  and  may  direct  a  memorandum  to  be 

made  on  the  document  that  it  has  been  so  received. 

• 

69.  (1)  In  cases  in  which  by  the  present  practice  an  original  affidavit  rain*  office 
is  allowed  to  be  used,  it  shall  before  it  is  used  be  stamped  with  a  proper 

filing  stamp  and  filed. 

(2)  An  office  copy  of  an  affidavit  may  in  all  cases  be  used,  the  original 
affidavit  having  been  previously  filed  and  the  copy  duly  Authenticated 
with  the  seal  of  the  Court. 
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RR.  70-77. 

Swearing  of 
affidavit. 


Time  for  filing:. 


70.  (1)  No  affidavit  shall  be  sufficient  if  sworn  before  the  solicitor 

acting  for  the  party  on  whose  behalf  the  affidavit  is  to  be 
used,  or  before  any  clerk,  partner,  or  agent  of  such  solicitor, 
or  before  the  party  himself,     (p.  36,  ante), 

(2)  An  affidavit  may  be  sworn  to  either  in  print  or  manuscript 
or  type-written,  or  partly  in  one  and  partly  in  another. 

71.  (1)  Where   a   special   time   is   limited   for   filing   affidavits,  no 

affidavit  filed  after  that  time  shall  be  used  unless  by  leave 
of  the  Court. 


(2)  Except  by  leave  of  the  Court  no  order  made  fx  park  in 
Court  founded  on  any  affidavit  shall  be  of  any  force  unless 
the  affidavit  on  which  the  application  was  made  was  actually 
made  before  the  order  was  applied  for  and  produced  or  filed 
at  the  time  of  making  the  motion. 

Proof  of  affidavit.  ^*  ^ne  Court  shall  take  judicial  notice  of  the  seal  or  signature  of 
any  officer  or  person  authorized  by  or  under  the  Act  to  take  affidavits 
or  to  certify  to  such  authority,     (p.  35,  ante). 


Subpoena. 

Rr.  73  to  84— 
compare  rr.  61  to 
71,  Bankruptcy 
Bulesl&XS. 


Service  of 
subpaaa. 


Evidence  of 
service. 


Costs  of 
witnesses. 


Costs  of 
witnesses  not 
examined. 


Witnesses  and  Depositions. 

73.  A  subpoena  for  the  Attendance  of  a  witness  shall  be  issued  by  die 
Court  at  the  instance  of  the  Official  Accountant,  a  trustee,  a  creditor,  a 
debtor,  or  any  applicant  or  respondent  in  any  matter  with  or  without 
a  clause  requiring  the  production  of  books,  deeds,  papers,  documents, 
and  writings  in  his  possession  or  control,  and  in  such  subpoena  the  name 
of  three  witnesses  may  be  inserted  ;  a  subpoena  may  be  issued  in  blank, 
as  in  the  Supreme  Court,     (pp.  34,  195,  358,  ante). 

74.  A  sealed  copy  of  the  subpoena  shall  be  served  personally  on  the 
witness  by  the  person  at  whose  instance  the  same  is  issued,  or  by  bis 
solicitor  or  agent,  or  by  some  person  in  their  employ  within  a  reason- 
able time  before  the  time  of  the  return  thereof,     (p.  34,  ante). 

75.  Service  of  the  subpoena  may,  where  required,  be  proved  by  affi- 
davit,    (p.  84,  ante). 

76.  The  Court  may  in  any  matter  limit  the  number  of  witnesses  u» 
be  allowed  on  taxation  of  costs,  and  their  allowance  for  attendance  shall 
in  no  case  exceed  the  highest  rate  of  the  allowance  mentioned  in  the 
scale  of  costs,     (p.  61,  ante). 

77.  The  costs  of  witnesses,  whether  they  have  been  examined  or  not, 
may  in  the  discretion  of  the  Court  be  allowed,     (p.  61,  ante). 
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78.  The  Court  may  in  any  matter  where  it  shall  appear  necessary  for    rr.  78-83. 
the  purpose  of  justice  make  an  order  for  the  examination  upon  oath  Depositions  &c. 
before  the  Court,  or  any  officer  of  the  Court,  or  any  other  person,  and 

at  any  place,  of  any  witness  or  person,  and  may  empower  any  party  to 
any  such  matter  to  give  such  deposition  in  evidence  therein  on  such 
terms  (if  any)  as  the  Court  may  direct,     (p.  33,  ante). 

79.  If  the  Court  shall  in  any  case  and  at  any  stage  in  the  proceedings  nStS'&c!* 
be  of  opinion  that  it  would  be  desirable  that  a  person  other  than  the 
person  before  whom  the  examination  is  taken  should  be  appointed  to 

take  down  the  evidence  of  the  debtor,  or  of  any  witness  or  witnesses 
examined  in  any  matter  or  in  any  proceeding  heard  by  or  taken  before 
it  in  shorthand  or  otherwise,  it  shall  be  competent  for  the  Court  to 
make  such  appointment,  and  every  person  so  appointed  shall  be  paid 
the  fees  prescribed  by  the  Governor  in  Council  under  section  12  of  the 
Evidence  Act  1890  (No.  2),  to  be  payable  to  a  shorthand  writer  licensed 
under  the  provisions  of  the  said  Act,  and  such  fees  shall  be  paid,  in  the 
first  instance,  by  the  party  at  whose  instance  any  appointment  was 
made,  or  out  of  the  estate,  as  may  be  directed  by  the  Court.  Provided 
that  upon  the  making  of  any  order  such  fees  may  be  directed  to  be  paid 
by  any  party  to  the  proceedings,     (p.  3*60,  ante). 

80.  Where  the  assignee  or  trustee,  as  the  case  may  be,  applies  for  shorthand 
the  appointment  of  a  person  to  take  down  in  shorthand  the  evidence  of 

a  debtor  at  an  examination  sitting  held  under  section  134  of  the 
Principal  Act,  or  of  the  debtor  or  his  wife  or  any  other  person  examined 
under  section  135  of  the  said  Act,  he  shall  nominate  a  person  for  the 
purpose,  and  the  person  so  nominated  shall  be  appointed,  unless  the 
Court  or  Judge  shall  otherwise  order,     (p.  360,  ante). 

81.  An  order  for  a  commission  to  examine  witnesses  and  the  writ  of  Form  of 
commission  shall  follow  the  forms  for  the  time  being  in  use  in  the 
Supreme  Court,  with  such  variations  as  circumstances  may  require. 

(p.  33,  ante). 

82.  The  Court  may,  on  the  application  of  any  party  interested,  or  on  Production  of 

.  ..  iii      document. 

its  own  motion  in  any  matter  at  any  stage  of  the  proceedings,  order  the 
attendance  of  any  person  for  the  purpose  of  producing  any  writings  or 
other  documents  named  in  the  order  which  the  Court  may  think  fit  to 
be  produced. 

83.  Any  person  wilfully  disobeying  any  subpoena  or  order  requiring  Disobedience 

of  order. 

his  attendance  for  the  purpose  of  being  examined  or  producing  any 
document,  shall  be  deemed  guilty  of  contempt  of  court,  and  may  be 
dealt  with  accordingly,     (p.  34,  ante). 
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RR.  84-88.        M.  Any  witness  required  to  attend  for  the  purpose  of  being  examined 
Conduct  money.  or  °*  producing  any  document,  shall  be  entitled  to  the  like  conduct 
money  and  payment  for  expenses  and  loss  of  time  as  upon  attendance 
at  a  trial  in  the  Supreme  Court,    (p.  61,  ante). 


Discovery. 

Compare  r.  72, 
Bankruptcy 
Rules  1886. 


Discovery. 

85.  Any  party  to  any  proceeding  in  Court  may,  with  the  leave  of  the 
Court,  administer  interrogatories  to  or  obtain  discovery  of  documents 
from  any  other  party  to  such  proceeding.  Proceedings  under  this  rule 
shall  be  regulated  as  nearly  as  may  be  by  the  Rules  of  the  Supreme 
Court  for  the  time  being  in  force  in  relation  to  discovery  and  inspec- 
tion.    An  application  for  leave  under  this  rule  may  be  made  ex  parte 


1890. 


Notice  to  Admit  Documents  and  Facts. 

Admissions.  gg#    a^  party  to  any  proceeding  may  call  on  any  other  party  competent 

insolvency  Ruies  to  make  admissions  to  admit  any  facts  or  any  document,  including  proof 
of  debt  with  all  annexures  thereto  admitted  against  the  estate  of  any 
insolvent,  saving  aH  just  exceptions,  or  to  allow  proof  of  any  fact  by 
affidavit,  and  in  case  of  his  not  admitting  the  same  or  allowing  sacfa 
proof  by  affidavit  the  cost  of  proving  the  facts  or  documents  shall  be 
paid  by  the  party  so  neglecting  or  refusing  to  admit,  whatever  the 
result  of  the  proceeding  unless  the  Court  shall  otherwise  order,  and  no 
cost  of  proving  any  document  shall  be  allowed  unless  such  notice  has 
been  given.  An  affidavit  of  signature  to  any  admission  by  the  party  or 
his  solicitor  or  clerk  shall  be  sufficient  evidence  of  such  admission. 


Notice  to 
produce. 

Compare  r.  46, 
ibid. 


Notice  to  Produce. 

87.  Any  party  to  any  application  to  the  Court  may  serve  notice  on 
the  other  party  to  produce  documents  and  such  notice  may  be  proved 
orally  or  by  the  affidavit  of  the  person  who  served  the  same,  and  the 
costs  of  proving  the  same  shall  be  paid  by  the  party  refusing  to  admit 
the  service  of  such  notice  to  produce. 


Inquiry  into 
mortgage. 


Taking  Accounts  op  Property  Mortgaged  and  op  the  Sale 

Thereof. 

88.  Upon  application  by  motion  by  any  person  claiming  to  be  a 
Rules  88  to  92-  mortgagee  of  any  part  of  the  insolvent's  real  or  leasehold  estate  and 
^iwStrvpte^  whether  such  mortgage  shall  be  by  deed  or  otherwise  and  whether  the 
same  shall  be  of  a  legal  or  equitable  nature  the  Court  shall  proceed  to 
inquire  whether  such  person  is  such  mortgagee,  and  for  what  considera- 
tion and  under  what  circumstances,  and  if  it  shall  be  found  that  such 
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person  is  such  mortgagee,  and  if  no  sufficient  objection  shall  appear  to    rr.  88-92. 
the  title  of  such  person  to  the  sum  claimed  by  him  under  such  mort-  ~~ 

gage,  the  Court  shall  direct  such  accounts  and  inquiries  to  be  taken  by 
the  Chief  Clerk  as  may  be  necessary  for  ascertaining  the  principal 
money,  interest,  and  costs  due  upon  such  mortgage,  and  of  the  rents  and 
profits  or  dividends,  interest,  or  other  proceeds  received  by  such  person 
or  by  any  other  person  by  his  order  or  for  his  use  in  case  he  shall  have 
been  in  possession  of  the  property  over  which  the  mortgage  shall  extend 
or  any  part  thereof,  and  the  Court,  if  satisfied  that  there  ought  to  be  a 
sale,  shall  direct  notice  to  be  given  in  such  newspapers  as  the  Court 
shall  think  fit,  when,  where,  and  by  whom  and  in  what  way  the  said 
premises  or  property  or  the  interest  therein  so  mortgaged  are  to  be  sold, 
and  that  such  sale  be  made  accordingly,  and  that  the  assignee  or  trustee 
as  the  case  may  be  (unless  it  be  otherwise  ordered)  shall  have  the  con- 
duct of  such  sale,  but  it  shall  not  be  imperative  on  any  such  mortgagee 
to  make  such  application.  At  any  such  sale  the  mortgagee  may  bid 
and  purchase,     (p.  208,  ante). 

89.  All  proper  parties  shall  join  in  the  conveyance,  transfer,  or  assur-  Conveyance. 
ance  to  the  purchaser  as  the  Court  shall  direct,     (p.  208,  ante). 

90.  The  moneys  to  arise  from  such  sale  shall  be  applied  in  the  first  Proceeds  of  sole. 
place  in  payment  of  the  costs,  charges,  and  expenses  of  the  assignee  or 

trustee  (as  the  case  may  be)  of  and  occasioned  by  the  application  to  the 
Court,  and  of  such  sale  and  attendance  thereat,  and  in  the  next  place 
in  payment  and  satisfaction  so  far  as  the  same  shall  extend  of  what 
shall  be  found  due  to  such  mortgagee  for  principal  money,  interest,  and 
costs,  and  the  surplus  of  the  said  moneys  (if  any)  shall  then  be  paid  to 
the  assignee  or  trustee  (as  the  case  may  be).  But  in  case  the  moneys 
to  arise  from  such  sale  shall  be  insufficient  to  pay  and  satisfy  what  shall 
be  so  found  due  to  such  mortgagee,  then  he  shall  be  entitled  to  prove 
as  a  creditor  for  such  deficiency,  and  receive  dividends  thereon  rateably 
with  the  other  creditors,  but  so  as  not  to  disturb  any  dividend  then 
already  declared,     (pp.  208,  282,  ante). 

91.  For  the  better  taking  of  such  inquiries  and  accounts  and  making  Proceedings  on 

*  ^  inquiry. 

a  title  to  the  purchaser  all  parties  may  be  examined  by  the  Court  upon 
interrogatories  or  otherwise,  as  the  Court  shall  think  fit,  and  shall  pro- 
duce before  the  Court,  upon  oath,  all  deeds,  papers,  books,  and  writings 
in  their  respective  custody  or  power  relating  to  the  estate  or  effects  of 
the  insolvent,  as  the  Court  shall  direct,     (p.  208,  ante). 

92.  In  any  proceedings  between  a  mortgagor  and  mortgagee,  or  the  Accounts,  &c. 
assignee  or  trustee  of  either  of  them,  the  Court  may  order  all  such  in. 
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RR.  92-97.    quiries  and  accounts  to  be  taken  in  like  manner  as  in  the  Supreme 
~   Court,     (p.  208,  ante). 

Discovery  op  Debtor's  Property. 
Application  for        93.  Every  application  to  the  Court  under  section  135  of  the  Principal 

discovery. 

Compare  r.  78,    Act  shall  be  in  writing,  print,  or  type  written,  and  shall  state  shprtly 
iMetiseS!        the  grounds  upon  which  the  application  is  made.     (p.  358,  ante). 

Appropriation  op  Pay,  Half-Pay,  Salary,  Emolument,  or  Pknsiok. 

Solvent  of  ®^'   ^nerian  assignee  or  trustee  intends  to  apply  to  the  Court  for  an 

application.        appropriation  order  under  section  99  of  the  Principal  Act.  he  shall  give 

Rules  94  to  96—  .  .  ... 

compare rr.  79 to  to  the  insolvent  notice  of  his  intention  to  do  so.     Such  notice  shall 

82,  ibid. 

specify  the  time  and  place  fixed  for  hearing  the  application,  and  shall 
state  that  the  insolvent  is  at  liberty  to  show  cause  against  such  order 
being  made.  The  notice  shall  be  in  the  Form  No.  105  in  the  Appendix, 
with  such  variations  as  circumstances  may  require,     (p.  259,  ante). 

Copy  of  order  95.  Where  an  order  is  made  under  section  99  of  the  Principal  Act, 

department.       the  Chief  Clerk  shall  give  to  the  assignee  or  trustee,  as  the  case  may  be, 

a  sealed  copy  of  the  order,   who  shall  communicate  the  same  to  the 

chief  of  the  Department  or  other  person  under  whom  the  pay,  half-pay, 

salary,  emolument,  or  pension  is  enjoyed,     (p.  259,  ante). 

Review  of  order.  96.  Where  an  order  has  been  made  for  the  payment  by  an  insolvent| 
or  by  his  employer  for  the  time  being,  of  a  portion  of  his  income  or 
salary,  the  insolvent  may,  upon  his  ceasing  to  receive  a  salary  or  income 
of  the  amount  he  received  when  the  order  was  made,  or  upon  the  hap- 
pening of  any  event  affecting  his  financial  position,  apply  to  the  Court 
to  rescind  the  order  or  to  reduce  the  amount  ordered  to  be  paid  by  him 
to  the  assignee  or  trustee ;  and  the  assignee  or  trustee,  as  the  case  may 
be,  may  upon  the  insolvent  receiving  a  salary  or  income  of  an  amount 
greater  than  that  received  by  the  insolvent  when  the  order  was  made, 
or  upon  the  happening  of  any  event  affecting  the  financial  position  of 
the  insolvent,  apply  to  the  Court  to  increase  the  amount  ordered  to  be 
paid  by  the  insolvent  to  the  assignee  or  trustee,  as  the  case  may  be. 
(p.  259,  ante). 

Warrants,  Arrests,  and  Commitments. 
To  whom  97.  A  warrant  of  seizure  or  a  search  warrant,  or  any  other  warrant 

warnings 

addressed.  issued  under  the  provisions  of  the  Acts  shall  be  addressed  to  a  messenger 

compare  rr.  83  to  of  the  Court  or  to  such  officer  of  the  Court  or  to  such  other  person  aa 
the  Court  may  in  each  case  direct,     (pp.  27,  37,  165,  ante). 
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98.  Where  a  debtor  is  arrested  under  a  warrant  issued  under  section   rr,  98-103. 
1 29  of  the  Principal  Act,  he  shall  be  given  into  the  custody  of  the  Cu8todvan(l 
governor  or  keeper  of  the  prison  mentioned  in  the  warrant,  who  shall  Se^tS?1011  of 
produce  such  debtor  before  the  Court,  as  it  may  from  time  to  time  direct, 

and  shall  safely  keep  him  until  such  time  as  the  Court  shall  otherwise 
order,  and  any  books,  papers,  moneys,  goods,  and  chattels  in  the 
possession  of  the  debtor,  which  may  be  seized,  shall  forthwith  be  lodged 
with  the  assignee  or  trustee,  as  the  case  may  be.     (p.  349,  ante). 

99.  An  application  to  the  Court  to  commit  any  person  for  contempt  Application  to 

commit. 

of  Court  shall  be  supported  by  affidavit,  and  be  filed  in  the  Court  in 
which  the  proceedings  are  being  prosecuted,     (p.  26,  ante). 

100.  Subject  to  the  provisions  of  the  Acts  and  Rules  upon  the  filing  Notice  and 
of  an  application  to  commit,  the  Chief  Clerk  shall  fix  a  time  and  place  application. 
for  the  Court  to  hear  the  application,  notice  whereof  shall  be  personally 
served  on  the  person  sought  to  be  committed  not  less  than  three  days 
before  the  day  fixed  for  the  hearing  of  the  application.     Provided  that 

in  any  case  in  which  the  Court  may  think  fit,  the  Court  may  allow 
substituted  service  of  the  notice  by  advertisement,  or  otherwise,  or 
shorten  the  length  of  notice  to  be  given,     (p.  26,  ante). 

101.  Where  an  order  of  committal  is  made  against  a  debtor,  or  against  s^p«y*on  of 
an  assignee,  or  trustee,  for  disobeying  any  order  of  the  Court,  to  do  £5J}|,,Jlittttl 
some  particular  act  or  thing,  the  Court  may  direct  that  the  order  of 
committal  shall  not  be  issued,  provided  that  the  debtor,  assignee,  or 
trustee,  as  the  case  may  be,  complies  with  the  previous  order  within  a 
specified  time.     (p.  26,  ante). 

Execution. 

102.  Writs  of  execution  may  be  in  the  Forms  Nos.  124a  to  130  in  Writs  of 

execution. 

the  Appendix  or  as  near  thereto  as  the  circumstances  of  the  case  may  compare  r.  68, 

require,  and  such  writs,  when  sealed,  may  be  delivered  to  the  sheriff  or  R„ien^S. 

other  officer  to  whom  the  execution  of  the  like  writs  issuing  out  of  the 

Supreme  Court  belongs,  and  shall  be  executed  by  such  sheriff  or  other 

officer,  as  nearly  as  may  be,  in  the  same  manner  in  which  he  doth  or 

ought  to  execute  such  like  writs,  and  for  the  execution  of  such  writs, 

such  sheriff  or  other  officer  shall  be  allowed  such  fees  as  are  or  shall  be 

from  time  to  time  allowed  in  like  cases  in  the  Supreme  Court,     (p.  10, 

ante). 

103.  (1)  Writs  of  execution  shall  be  tested  in  the  name  of  the  Judge  How  tested,  &c. 
of  the  district  and  of  the  day  when  actually  issued,  and  be  made  return-  *■  "f  ***** 
able  immediately  after  the  execution  thereof,    (p.  10,  ante). 
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RR.  103-10,  (2)  At  the  time  of  issuing  any  writ  of  execution  the  solicitor  causing 
the  same  to  be  issued  shall  file  a  praecipe  ihereof  with  the  Chief  Clerk 
according  to  Form  No.  124  in  the  Appendix,     (p.  10,  ante). 


Prwcipe. 


Address  of 
solicitor  for 
servioe. 


Rules  104  to 
108— compare 
rr.  89,  90,  92 
and  98, 
Hank  nipt  cy 
Rules  1886. 

Hours  for 
service. 


How  served  by 
post. 


Enforcement 
of  order. 


Service  of  orders 
on  insolvent. 


Service  and  Execution  of  Process. 

10J.  Every  solicitor  suing  out  or  serving  any  petition,  notice,  sum- 
mons, order,  writ  of  execution,  or  other  document,  shall  indorse  thereon 
his  name  or  firm,  and  place  of  business,  which  shall  be  called  his  address 
for  service — all  notices,  orders,  documents,  and  other  written  com- 
munications, which  do  not  require  personal  service,  shall  be  deemed  to 
be  sufficiently  served  on  such  solicitor  if  left  for  him  at  his  address  for 
service,     (pp.  21,  41,  ante). 

105.  Service  of  notices,  summonses,  orders,  or  other  documents  and 
proceedings,  shall,  in  cases  other  than  that  of  personal  service,  be 
effected  before  the  hour  of  Five  of  the  clock  in  the  afternoon,  except  on 
Saturdays  when  it  shall  be  effected  before  the  hour  of  One  in  the  after- 
n,oon.     (p.  42,  ante). 

106.  Such  service  effected  after  Five  in  the  afternoon  on  anv  week 
day  except  Saturday  shall,  for  the  purpose  of  computing  any  period  of 
time  subsequent  to  such  service,  be  deemed  to  have  been  effected  on  the 
following  day.  Such  service  effected  after  One  in  the  afternoon  on 
Saturday  shall  for  the  like  purpose  be  deemed  to  have  been  effected  on 
the  following  Monday,     (p.  42,  ante). 

107.  Where  notice  or  other  document  or  proceeding  may  be  served  by 
post  it  shall  be  sent  by  registered  letter,     (p.  42,  ante). 

108.  Every  order  of  the  Court  may  be  enforced  as  if  it  were  a  judg- 
ment of  the  Court  to  the  same  effect,     (p.  3,  ante). 

109.  Every  insolvent  shall,  until  he  obtains  his  certificate,  keep  his 
assignee  or  trustee  informed  of  his  true  place  of  residence  and  business, 
and  any  order,  summons,  notice,  or  other  proceeding,  unless  by  the  Acts 
or  these  Rules  otherwise  provided,  posted  by  prepaid  registered  letter 
to  or  delivered  at  the  address  given  by  him  shall  be  deemed  served 
upon  the  insolvent,     (pp.  42,  340,  ante). 


Settlement  of 
issues  for  trial. 

Compare  r.  94, 
ibid. 


Trial  by  Jury. 

Settlement  of  Issues  for  Trial. 

110.  Where  upon  any  application  to  the  Court  for  its  decision  on  any 
question,  the  Court,  with  or  without  the  application  of  any  person,  shall 
have  directed  that  a  question  of  fact  be  tried  with  a  jury,  such  question 
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of  fact  shall  be  reduced  into  writing  and  submitted  to  the  Judge  for  his   rr,  n©_i8. 
approval,  and  shall,  when  approved,  be  signed  by  the  Judge  and  filed, 
and  shall  be  called  the  record  for  trial,  but  the  Court  shall  have  power 
to  allow  any  amendment  thereof  at  any  time  upon  such  terms  as  the 
court  may  think  fit.     (p.  19,  ante). 

111.  An  order  of  the  Court  for  the  trial  of  a  question  of  fact  before  Special  jury  of 

six  or  twelve 

a  jury  in  the  Supreme  Court  or  the  Court  shall  specify  the  place  of  trial  ",en  m  the 
and  whether  it  shall  be  before  a  special  jury  of  six  men  or  a  special  jury  SuPreme  Court. 
of  twelve  men,  but  the  order  may  be  amended  by  the  substitution  of  Bankruptcy 

Rult*  1886. 

one  jury  for  the  other  upon  such  terms  as  the  Court  may  think  fit. 
(p.  19,  ante). 

112.  An  order  of  the  Court  for  the  trial  of  a  question  of  fact  before  a  jury  of  four 

or  six  in  the 

a  jury  in  the  County  Court  shall  specify  the  place  of  trial  and  whether  County  Court. 
it  shall  be  before  four  or  six  jurors,     (p.  19,  ante). 

113.  The  issues  of  fact  approved  by  the  Court  shall  be  tried  in  a  Trial  of  issues 
County  Court  according  to  the  Rules  for  the  time  being  in  force  in  County  Courts. 
relation  to  jury  trials  in  County  Courts  and  in  the  Court  or  in  the  SS!1*1* r'  ^ 
Supreme  Court  in  the  same  manner  as  if  it  were  the  trial  by  a  jury  of 

an  issue  of  fact  in  an  action  in  the  Supreme  Court,     (p.  19,  ante). 

114.  Where  such  issues  are  ordered  to  be  tried  in  the  Supreme  Court,  indorsement 

x  on  record  for 

or  a  County  Court,  the  verdict  or  finding  of  the  jury  shall  be  indorsed  trial  of  verdict 
by  the  proper  officer  on  the  record  for  trial  and  returned  by  him  to  the  Compare  r.  97, 
Chief  Clerk,     (p.  19,  ante). 

113.  Where  such  issues  are  ordered  to  be  tried  in  the  Court,  the  Time  and  place 

of  trial. 

Chief  Clerk  shall,  within  three  days  after  the  filing  the  record,  fix  the 
time  and  place  at  which  the  trial  shall  be  had.     (p.  19,  ante). 

116.  Where  such  trial  is  to  take  place  in  the  Court,  the  Chief  Clerk  issue  of  precept, 
shall  issue  a  precept  according  to  the  Form  in  the  6th  Schedule  to 

the  Juries  Act  1890,  and  shall  deliver  it  to  the  Sheriff  ten  days  at  least 
before  it  is  returnable,     (p.  19,  ante). 

117.  Where  such  trial  is  to  take  place  in  the  Court  the  sum  to  be  Deposit  for 

expenses  of 

paid  as  fees  for  jurors  shall  be  £2  2s.  in  case  of  a  special  jury  of  six  Jur>' »  Ka:ie  of 
men,  and  £4  4s.  in  case  of  a  special  jury  of  twelve  men.     (p.  19,  ante). 

118.  The  mode  and  practice  of  proceeding  in  the  Court  to  nominate  Nomination  and 
and  reduce  a  jury  shall  be  the  same  in  all  respects  as  are  now  or  for  the  Jur>- 

time  being  shall  be  in  force  in  the  Supreme  Court,  when  a  special  jury 
is  ordered  to  be  struck,  or  as  near  thereto  as  the  practice  of  that  Court 
will  admit     (p.  19,  ante). 
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RR.  119-26.        119.  The  Chief  Clerk  shall  attend  on  a  trial  before  a  jury  in  the 
Swearin*  jury    Court,  ana<  the  jurors  shall  be  called  and  sworn  by  him.    The  witnesses 
shall  be  called  and  sworn  by  the  usher  of  the  Court,     (p.  1 9,  ante). 


and  witnesses. 


Addresses  to  the 
jury  or  Court. 


Retirement  of 
Jury. 


Indorsement 
on  record. 


120.  Upon  every  such  trial  in  the  Court,  the  addresses  to  the  jury  or 
to  the  Court,  as  the  case  may  be,  shall  be  regulated  as  follows  : — The 
party  who  begins,  or  his  counsel  or  solicitor,  shall  be  allowed  in  the 
event  of  his  opponent  not  announcing  at  the  close  of  the  case  of  the 
party  who  begins,  his  intention  to  adduce  evidence  to  address  the  jury 
a  second  time  at  the  close  of  such  case  for  the  purpose  of  summing  up 
the  evidence  ;  and  the  party  on  the  other  side,  or  his  counsel  or  solicitor, 
shall  be  allowed  to  open  the  case  and  also  to  sum  up  the  evidence  (if 
any),  and  the  right  to  reply  shall  be  the  same  as  at  present  in  force  in 
the  Supreme  Court  on  civil  trials,     (p.  19,  ante). 

121.  Where  the  jury  retire  from  the  Court  to  consider  their  verdict 
they  shall  be  taken  charge  of  by  an  officer  of  the  Court ;  but  previously 
thereto  the  Chief  Clerk  shall  swear  such  officer  according  to  the  Form 
No.  179  in  the  Appendix,     (p.  19,  ante). 

122.  Where  such  issues  are  tried  in  the  Court,  the  verdict  or  finding 
of  the  jury,  as  the  case  may  be,  shall  be  indorsed  by  the  Chief  Clerk  on 
the  records  for  trial,  and  with  the  jury  panel  and  the  names  of  the 
jurors  who  were  sworn  indorsed  thereon,     (p.  19,  ante). 


Chief  Clerk  to 
take  opinion 
of  Court. 

Compare  r.  31, 
Jwiolcency  Rule* 

1890. 

One  Chief  Clerk 
may  act  for 
another. 

Compare  r.  102 
Bankruptcy 
Jlule*  1880. 

Office  hours  of 
Chief  Clerk. 

Compare  r.  103, 
ibid. 


Register-hooks 
of  generally 
qualified 
trustees. 


Chief  Clkrk. 

123.  The  Chief  Clerk  shall  submit  any  matter  before  him  upon  which 
he  is  doubtful  or  which  the  parties,  or  either  of  them,  desire  should  be 
submitted  to  the  Judge  for  his  opinion  and  order,     (pp.  29,  154,  anU). 

124.  Any  Chief  Clerk  may  act  for  any  other  Chief  Clerk  in  any 
matter  in  relation  to  his  office,     (p.  29,  ante). 

125.  The  office  of  the  Chief  Clerk  shall  be  kept  open  daily  throughout 
the  year  from  ten  till  four  o'clock,  except  on  Sunday,  Christmas  Day, 
Good  Friday,  the  Saturday  after  Good  Friday,  Monday  and  Tuesday 
in  Easter  week,  or  any  day  appointed  for  a  public  fast  or  thanksgiving, 
and  except  also  on  Saturdays,  when  the  office  may  be  closed  at  twelve 
o'clock.  Provided  that  during  vacations  of  the  Court  the  office  may  1* 
closed  at  twelve. 

126.  The  Chief  Clerk  of  the  Court  of  each  district  shall  keep  a  book, 
in  which  he  shall  enter  the  name,  address,  and  description  of  every 
person  who,  under  section  17  of  the  Insolvency  Act  1897,  may  be  ordered 
by  the  Court  to  be  registered  as  qualified  to  be  appointed  to  the  office 
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of  trustee  under  the  Insolvency  Acts,  with  the  date  of  the  order  and    rr.  126-32. 
the  district  in  which  the  same  was  made,  and  the  date  of  such  entering. 
(p.  168,  ante). 

127.  The  Chief  Clerk  of  the  Court  of  each  district  shall  transmit  by  Chief  Clerk  to 

*   transmit  copy 

post  to  the  Official  Accountant,  and  to  the  Chief  Clerk  of  the  Court  of  °Ser  ^ » every 

*  *  other  Chief 

every  other  district,  an  office  copy  of  every  order  made  under  section  ^J^wm"^*01*1 
17  of  the  Insolvency  Act  1897,  by  the  Court  of  the  district  of  which  he  To  enter 

particulars  of 

is  Chief  Clerk,  and  every  Chief  Clerk  on  receiving  such  office  copy  order  in  register- 
order  shall  forthwith  enter  in  the  register-book  kept  by  him  the  name, 
address,  and  description  of  the  person  therein  named,  with  the  date  of 
the  order,  and  the  district  in  which  the  same  was  made,  and  the  date  of 
such  entering,     (p.  168,  ante). 

128.  The  Chief  Clerk  of  the  Court  of  each  district  shall,  on  any  order  Entry  to  be 

J  made  of  ^ 

being  made  under  section  17  of  the  Insolvency  Act  1897,  for  the  cancel-  '^^fl1*^11  of 
lation  of  the  registration  of  any  such  person,  forthwith  strike  out  the 
name  of  such  person  from  the  register-book  kept  by  him,  and  make 
entry  therein  of  the  date  of  the  order,  and  the  district  in  which  it  was 
made,  and  shall  transmit  by  post  to  the  Official  Accountant  and  the 
Chief  Clerk  of  the  Court  of  every  other  district  an  office  copy  of  such 
order  of  cancellation,  and  every  Chief  Clerk  shall  forthwith,  on  receiv- 
ing such  office  copy  order,  strike  out  the  name  of  such  person  from  the 
register-book  kept  by  him,  and  make  entry  therein  of  the  date  of  the 
order,  and  the  district  in  which  it  was  made,  and  the  date  of  such  entry.  • 
(p.  168,  ante). 

129.  Every  Chief  Clerk  shall  also  keep  a  book,  in  which  he  shall  enter  Register-book 

of  trustee 

the  name,  address,  and  description  of  every  person  who,  under  section  qualified  for 

particular 

18  of  the  Insolvency  Act  1897,  may  be  ordered  by  the  Court  of  his  dis-  estate. 
trict  to  be  registered  as  qualified  to  be  appointed  to  the  office  of  trustee 
under  the  Insolvency  Acts,  in  respect  of  any  particular  estate,  with  the 
.date  of  such  order  and  of  such  entry,     (p.  168,  ante). 

ISO.  Every  Chief  Clerk  shall,  on  any  order  being  made  by  the  Court  On  order  for 

/  '  J  °  J  cancellation 

of  his  district  for  the  cancellation  of  the  resist ration  of  any  person  name  to  be 

°  J    r  struck  out  of 

mentioned  in  the  last  preceding  rule,  strike  out  the  name  of  such  person  agister. 
from  the  register-book  kept  by  him,  and  make  entry  therein  of  the  date 
of  the  order,  and  of  such  entry,     (p.  168,  ante). 

131.  The  notice  required  by  sub-section  (3)  of  section   30  of  the  Fo"n  of  "?ti=eOA 

*■  J  v    '  under  section  30 

Insolvency  Act  1897  to  be  advertised  in  the  Government  Gazette  shall  be  °'  Act  lsy7- 
in  the  Form  No.  36a  in  the  Appendix,     (p.  174,  ante). 

132.  Any  person  shall  be  entitled  at  all  reasonable  times  to  search  c*pe^8{£r"book8 
the  register-books  kept  by  any  Chief  Clerk  on  payment  of  One  shilling  ""P*^011- 
or  such  other  fee  as  may  from  time  to  time  be  prescribed,     (p.  168,  ante). 
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RR.  133-40.  133.  The  Chief  Clerk  forthwith  upon  any  order  of  sequestration  being 
Chief  cierk  to  ma<^e  shall  telegraph  to  the  Chief  Clerk  of  the  Court  at  Melbourne  thai 
Metbourne^very  sucn  order  has  been  made.     (p.  72,  ante). 

order  of 

ComlrTrTi         1M*  The  Chief  Clerk  sha11'  UP0U  the  re<luest  of  the  assignee  or  any 


compare  r.  14,  »      *  *  o  * 

ingolvenct/  Rules  creditor,  and  upon  payment  of  the  sum  of  Five  shillings  telegraph  to 
the  Sheriff  notice  that  such  order  has  been  made.     (pp.  73,  184,  ante). 


1890 

Chief  Clerk  to 
telegraph  Sheriff 

of°^que8trat?on.      138.  The  Chief  Clerk,  upon  any  affidavit  being  left  with  him   to  lie 

Compare  r.  16, 
ibid. 


Indorsement 
and  filing1  of 
affidavits. 

Compare  r.  35, 
Bankruptcy 
Rule*  1886. 


Filing-  Gazette. 

Compare  r.  17 
(1),  ibid. 


Filing 
newspaper. 

Compare  r.  17 
(2), 


>mpar 

',  wid 


filed,  shall  indorse  the  same  with  the  day  of  the  month  and  year  when 
the  same  was  so  left,  and  forthwith  file  the  same  with  the  proceedings 
to  which  the  same  relates,  and  any  affidavit  left  with  the  Chief  Clerk 
to  be  filed,  shall  on  no  account  be  delivered  out  to  any  person,  except 
by  order  of  the  Court,     (pp.  30,  134,  ante). 

136.  Whenever  any  Gazette  containing  any  advertisement  relating  to 
any  application  matter  or  proceeding  shall  be  left  with  the  Chief  Clerk, 
he  shall  file  the  page  of  the  Gazette  in  which  the  advertisement  appears 
with  the  proceedings  in  the  application  matter  or  proceeding,  (p.  30, 
ante). 

187.  Whenever  any-local  or  other  paper  containing  any  advertisement 
relating  to  any  application  matter  or  proceedings  shall  be  left  with  the 
Chief  Clerk  he  shall  file  the  same  with  the  proceedings  in  the  applica- 
tion matter  or  proceedings,     (p.  30,  ante). 

138.  If  within  one  week  from  the  making  of  an  order  of  sequestra- 
tion, order  on  application  to  approve  a  composition,  order  annulling  a 
composition,  or  order  on  application  for  a  certificate  of  discharge,  such 
order  has  not  been  completed,  it  shall  be  the  duty  of  the  Chief  Clerk  to 
prepare  and  complete  such  order,  provided  that  if  in  any  case  the  Judge 
shall  be  of  opinion  that  the  provisions  of  this  Rule  ought  not  to  apply 
he  may  so  order,     (p.  30,  ante). 

List  of  estates  139.  The  Chief  Clerk  of  the  Court  in  each  district,  upon  the  expira- 
to  the  Treasurer  ti<>n  of  fourteen  days  from  the  first  days  of  the  months  of  January,  April, 
statements  of  July,  and  October  in  each  year,  shall  forward  a  list  to  the  Honorable 
disposal  of  estate  the  Treasurer  of  the  Colony  of  Victoria  of  all  estates  in  which  thestate- 
flied.  ments  mentioned  in  Rules  351  and  353  of  these  Rules  properly  verified 

im^MyRuu*  have  not  been  filed  unless  final  statements  have  been  filed  in  each  of  the 

1890 

said  estates,     (p.  339,  ante). 

Costs. 

Awarding  costs.      140-  (1)  The  Court,  in  awarding  costs,  may  direct  that  the  costs  of 
^rompare^rr147  anv  ma^,ter  or  application  shall  be  taxed  and  paid,  as  between  party  and 
Mnknlpfcy       Party>  or  as  between  solicitor  and  client,  or  the  Court  may  fix  a  sum  to 
t  e»  1880.         ke  pajj  jn  |-eu  o£  taxeo!  costs,     (p.  50,  ante). 


Preparation  of 
orders. 

Compare  r.  5, 
Bankruptcy 
Rides  1890. 


INSOLVENCY    RULES    1898.  609 

(2)  In  the  absence  of  any  expressed  direction  costs  of  an  opposed   rr.  1 40-46. 
motion  shall  follow  the  event,  and  shall  be  taxed  as  between  party  and 
party,     (p.  50,  ante). 

141.  Every  order  for  payment  of  money  and  costs,  or  either  of  them,  Orders  to  be 

sealed,  signed, 

shall  be  sealed,  and  be  signed  by  the  Chief  Clerk,  and  shall  be  forthwith  and  filed. 
filed  with  the  proceedings,     (p.  51,  ante). 

142.  The  costs  directed  by  any  order  to  be  paid  shall  be  taxed  on  pro-  Taxation  of 

costs. 

duction  of  an  office  copy  of  such  order,  and  the  allocatur,  being  duly 
stamped,  shall  be  signed  and  dated  by  the  Chief  Clerk  taxing  the  costs. 
(p.  51,  ante). 

143.  (1)  All  bills  of  costs,  charges,  fees,  and  disbursements  in  matters  chief  clerk  to 
under  the  Acts  shall  be  taxed  by  the  Chief  Clerk,  subject  to  the  revision 

of  the  Court,     (p.  51,  ante). 

(2)  The  scale  of  costs  set  forth  in  the  Appendix,  and  the  regulations  scale  of  costs 
contained  in  such  scale,  shall,  subject  to  these  Rules,  apply  to  the  taxation 
and  allowance  of  costs  and  charges  in  all  proceedings  under  the  Acts  and 
these  Rules,    (p.  50,  ante). 

144.  The  solicitor  in  the  matter  of  a  petition  presented  by  a  debtor  Solicitor's  cost* 

.  in  case  of 

under  Part  III.  of  the  Principal  Act  shall,  in  his  bill  of  costs,  give  petition  by 
credit  for  such  sum  or  security  (if  any)  as  he  may  have  received  from 
the  debtor  as  a  deposit  on  account  of  the  costs  and  expenses  to  be 
incurred  in  and  about  the  filing  and  prosecution  of  such  petition,  and 
the  amount  of  any  such  deposit  shall  be  noted  by  the  Chief  Clerk  upon 
the  allocatur  issued  for  such  costs. 

145.  (1)  Upon  the  taxation  of  any  bill  of  costs,  charges  or  expenses  Bill  of  costs 
being  completed,  the  Chief  Clerk  shall  forthwith  file  such  bill  with  the 
proceedings  in  the  matter,  and  shall  thereupon  issue  to  the  person  pre- 
senting such  bill  for  taxation  his  allocatur  or  certificate  of  taxation, 
which  shall  be  in  the  Form  No.  110  or  111  in  the  Appendix,     (p.  51, 

ante). 

(2)  When  a  bill  of  costs  is  taxed  under  any  special  order  of  the  Costs  paid 

x  otherwise  than 

Court,  and  it  appears  by  such  order  that  the  costs  are  to  be  paid  other-  «it  of  estate. 
wise  than  out  of  the  estate  of  the  insolvent  the  taxing  officer  shall 
specially  note  upon  the  allocatur  by  whom,  or  the  manner  in  which,  such 
costs  are  to  be  paid.     (p.  51,  ante). 

146.  Every  Chief  Clerk  shall  keep  a  register  of  all  bills  taxed  by  him  Register  of  bills 

taxed. 

according  to  Form  No.  112  in  the  Appendix,  and  shall,  within  fourteen 
days  of  the  31st  day  of  December  in  each  year,  make  a  return  to  the 

39 
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RR.  146-58.  Official  Accountant,  according  to  Form  No.  113  in  the  Appendix,  of  all 
bills  taxed  by  him  during  the  twelve  months  preceding  such  31st  diy 
of  December. 


Certificate  of  147.  Before  taxing  the  bill  or  charges  of  any  solicitor,  accountant, 

auctioneer,  broker,  or  other  person  employed  by  an  assignee  or  trustee, 
the  taxing  officer  shall  require  a  certificate,  in  writing,  signed  by  the 
assignee  or  trustee,  as  the  case  may  be,  to  be  produced  to  him,  setting 
forth  whether  any,  and  if  so,  what  special  terms  of  remuneration  have 
been  agreed  to.     (p.  51,  ante). 

Attendance  of         118.  The  trustee,  if  required  by  the  Chief  Clerk  or  other  taxing  officer, 

Trustee  at  . 

taxation  of  coetB.  shall,  either  personally  or  by  his  attorney,  attend  before  the  Chief  Clerk 
in^vency' Rules  or  other  taxing  officer  on  the  taxation  of  all  costs  relating  to  the  estates 
of  which  he  is  trustee,     (p.  52,  ante). 


1890. 


Nctice  of 
appointment. 


149.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall, 
Compare  r.  120,  in  all  cases,  give  not  less  than  three  days'  notice  of  the  appointment  to 

Bankruptcy  _  .  .  .  _, 

Rule*  1886.         tax  the  same  to  the  assignee  or  trustee,  as  the  case  may  be.     (p.  51, 
ante). 


Copy  of  bill. 

Compare  r.  122, 
ibid.. 


If  more  than 

one-sixth 

disallowed. 


180.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall, 
on  application  either  of  the  Official  Accountant  or  the  assignee  or 
trustee,  furnish  a  copy  of  his  bill  or  charges  so  to  be  taxed  on  payment 
of  6d.  per  folio,  which  payment  may  be  charged  to  the  estate,  (pp.  51, 
195,  ante). 

official  181.  The  Official  Accountant  shall  call  the  attention  of  the  Chief 

Accountant  to 

call  attention      Clerk  to  any  items  which  in  his  opinion  ought  to  be  disallowed  or 

to  i  tenia. 

reduced,     (pp.  52,  195,  ante). 

182.  If  the  bill  of  costs  of  any  solicitor  in  the  matter  of  a  petition 
presented  under  Parts  III.  or  IV.  of  the  Principal  Act,  or  of  any 
solicitor  employed  by  an  assignee  or  trustee,  when  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered,  then  such  solicitor,  or  the  executors, 
administrators,  or  assignee  of  such  solicitor,  or  the  trustee  of  his  estate, 
shall  pay  the  costs  of  taxation. 

Application  153,  "When  any  party  to  or  person  affected  by  any  proceeding  desires 

Compare  r.  123,   to  make  an  application  for  an  order  that  he  be  allowed  his  costs,  or  any 

part  of  them  incident  to  such  proceeding,  and  such  application  is  not 

made  at  the  time  of  the  proceeding — 

(1)  Such  party  or  person  shall  serve  notice  of  his  intended  applica- 
tion on  the  assignee  or  trustee. 
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(2)  The  assignee  or  trustee  may  appear  on  such  application  and    rr.  153-55. 

object  thereto. 

(3)  No  costs  of  or  incident  to  such  application  shall  be  allowed  to 

the  applicant  unless  the  Court  is  satisfied  that  the  applica- 
tion could  not  have  been  made  at  the  time  of  the  proceeding, 
(pp.  49,  50,  ante). 

154.  The  assets  in  every  matter  remaining  after  payment  of  the  actual  PlJMPlJj  of  C08ta 
expenses  incurred  in  realizing  any  of  the  assets  of  the  debtor  shall,  **A*gle  out  of 
subject  to  any  order  of  the  Court,  be  liable  to  the  following  payments,  Compare  r.  125, 
which  shall  be  made  in  the  following  order  of  priority,  namely  : —  little*  is«J. 

First. — The  taxed  costs  of  sequestration  under  Part  III.  or  IV.  of 
the  Principal  Act. 

Next. — The  actual  expenses  incurred  by  the  assignee  in  protecting 
the  property  or  assets  of  the  insolvent  or  any  part  thereof, 
and  any  expenses  or  outlay  incurred  by  him  or  by  his 
authority  in  carrying  on  the  business  of  the  insolvent  and 
allowed  by  the  Court. 

Next. — The  percentage  payable  under  section  118  of  the  Insolvency 
Act  1897. 

Next. — The  remuneration  of  the  assignee. 

Next. — The  taxed  charges  of  any  shorthand  writer  appointed  by 
the  Court. 

Next. — The  trustee's  necessary  disbursements  other  than  actual 
expenses  of  realization  heretofore  provided  for. 

Next. — The  costs  of  any  person  properly  employed  by  the  trustee. 

Next. — Any  allowance  made  to  the  debtor  by  the  trustee  under 
section  120  of  the  Principal  Act. 

Next. — The  remuneration  of  the  trustee. 

Next. — The  actual  out-of-pocket  expenses  necessarily  incurred  by 
.  "  the  committee  of  inspection,     (pp.  53,  54,  ante). 

155.  Where,  at  the  instance  of  the  assignee  or  trustee,  a  shorthand  Cost*  or 

.         .  shorthand  notes. 

writer  is  appointed  to  take  notes  of  the  examination  of  the  debtor,  or  of  comp?ire  r.  io, 
any  witness  or  witnesses,  the  cost  of  such  notes  shall  be  deemed  to  be  iSdetiSS! 
an  expense  incurred  by  the  assignee  or  trustee,  as  the  case  may  be,  and 
shall  be  payable  out  of  the  estate  of  the  insolvent  in  the  order  of  priority 
in  which  such  expenses  are  respectively  payable  under  the  provisions  of 
this  rule. 
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RR.  156?58.  156.  In  the  case  of  an  insolvency,  petition  by  or  against  a  firm  or 
partnership,  the  costs  payable  out  of  the  estates  incurred  up  to  and 
inclusive  of  the  close  of  the  meeting  for  the  election  of  trustee  shall  be 
apportioned  between  the  joint  and  separate  estates  in  such  proportions 
as  the  assignee  or  trustee,  as  the  case  may  be,  may  in  his  discretion 
determine,     (p.  329,  ante). 


Apportionment 
of  costs  in  case 
of  partnership. 

Compare  r.  127, 
Bankruptcy 
lhdes  1886. 


Costs  out  of 
joint  or  separate 
estates. 

Compare  r.  128, 
ibid. 


157.  (1)  Where  the  joint  estate  of  any  co-debtors  is  insufficient  t* 
defray  any  costs  or  charges  properly  incurred  prior  to  the  appointment 
of  the  trustee,  the  trustee  may  pay  such  costs  or  charges  out  of  the 
separate  estates  of  such  co-debtors,  or  one  or  more  of  them,  in  such 
proportions  as  in  his  discretion  the  trustee  may  think  fit.  The  trustee 
may  also  pay  any  costs  or  charges  properly  incurred  prior  to  his  appoint- 
ment for  any  separate  estate  out  of  the  joint  estate  or  out  of  any  other 
separate  estate,  and  any  part  of  the  costs  or  charges  of  the  joint  estate 
incurred  prior  to  the  appointment  of  the  trustee  which  affects  any 
separate  estate  out  of  that  separate  estate,     (pp.  328,  329,  ante). 

(2)  Where  the  joint  estate  of  any  co-debtors  is  insufficient  to  defray 
any  costs  or  charges  properly  incurred  after  the  appointment  of  the 
trustee,  the  trustee,  with  such  consent  as  is  hereinafter  mentioned,  may 
pay  such  costs  or  charges  out  of  the  separate  estates  of  such  co-debtors 
or  one  or  more  of  them.  The  trustee,  with  the  said  consent,  may  also 
pay  any  costs  or  charges  properly  incurred  for  any  separate  estate  after 
his  appointment  out  of  the  joint  estate,  and  any  part  of  the  costs  or 
charges  of  the  joint  estate  incurred  after  his  appointment  which  affects 
any  separate  estate  out  of  that  separate  estate.  No  payment  under  this 
rule  shall  be  made  out  of  a  separate  estate  or  joint  estate  by  a  trustee 
without  the  consent  of  the  Committee  of  Inspection  of  the  estate  out  of 
which  the  payment  is  intended  to  be  made  (if  any),  or  if  there  be  no 
committee,  or  if  such  committee  withhold  or  refuse  their  consent,  with- 
out an  order  of  the  Court,     (pp.  328,  329,  ante). 


On  appeal  to 
Supreme  Court 
production  of 
papers. 

Compare  r.  76, 
Insolvency 
Rules  1890. 


Appeals. 

458.  Upon  any  appeal  to  the  Supreme  Court  (if  the  papers  in  the 
estate  are  not  kept  in  the  office  of  the  Court  in  the  Melbourne  District) 
the  Chief  Clerk  of  the  Court  in  whose  custody  such  papers  are  shall 
forward  the  same  to  the  Chief  Clerk  at  Melbourne  by  registered  letter, 
upon  the  request  of  the  appellant  or  respondent,  upon  payment  of  the 
fee  of  «£1  ;  and  the  Chief  Clerk  of  the  Court  at  Melbourne  (if  the  papers 
are  in  his  custody  or  have  been  transmitted  to  him),  or  some  other  clerk 
deputed  by  him,  shall  attend  the  Supreme  Court  upon  any  appeal  with 
the  papers  in  the  estate.     After  any  appeal  shall  have  been  disposed  of 
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•by  the  Supreme  Court  the  Chief  Clerk  at  Melbourne  shall  return  the    rr.  158-61. 
papers,  by  registered  letter,  to  the  Chief  Clerk  of  the  district  from  ~~ 

whom  he  received  the  same.     (pp.  19,  21,  ante). 

159.  Whenever  an  order  of  a  Judge  is  appealed  against,  the  appellant  Judge's  notes  of 
or  the  solicitor  for  the  appellant  shall  forthwith  obtain,  make,  and  pre-  compare  r.  77, 
pare,  at  his  own  cost  and  charges,  a  fair  copy  of  the  Judge's  notes  of  rSu  law. 
the  evidence  taken  before  him  in  the  matter  of  such  order,  and  shall 
pay  to  the  officer  or  person  appointed  by  the  Judge  to  make  such  copy 
the  sum  of  Is.  per  folio  for  his  own  use  ;  and  shall  as  soon  as  may  be 
send  or  deliver  the  same,  together  with  a  copy  of  the  appeal  notice,  to 
the  Judge,  to  be  by  him  forwarded  to  the  Supreme  Court  together  with 
a  statement  of  his  reasons  for  making  such  order,     (pp.  19,  21,  ante). 

Special  Case  under  Section  9  op  the  "  Insolvency  Act  1897." 
180.  The  party  (hereinafter  called  the  applicant)  at  whose  instance  Preparation  of 

special  oase. 

or  in  consequence  of  whose  opposition  any  question  of  law  by  way  of  compare  r.  875, 

special  case  shall  be  transmitted  to  the  Supreme  Court  shall  prepare  the  Ride*  i89i. 

case,  and  he  shall  deliver  the  same  to  the  opposite  party  or  to  the 

solicitor  engaged  on  his  behalf ;  and  if  there  be  several  such  parties 

appealing  separately,  or  by  separate  solicitors,  then  a  copy  to  each  of 

such  parties  or  to  each  of  the  solicitors  so  engaged  within  fourteen  days 

after  request  made  for  transmission  of  such  question  to  the  Supreme 

Court ;  and  such  parties,  hereinafter  called  the  respondents,  shall  return 

the  case  to  the  applicant  indorsed  as  either  agreed  to  or  dissented  from 

within  fourteen  days  after  the  respondent  shall  have  received  the  same. 

(p.  16,  ante). 

161.  If  the  respondent  do  not   return  to   the  applicant   the   case  proceedings 
indorsed  as  agreed  to  within  the  time  fixed  by  the  last  preceding  rule,  disagree. 
or  if  he  return  it  with  amendments  to  which  the  applicant  cannot  agree,  #5™**" r"  376, 
the  applicant  shall  forthwith  file  with  the  Chief  Clerk  an  affidavit  show- 
ing that  he  has  complied  with  the  provisions  of  the  last  preceding  rule, 
and  that  the  respondent  has  not  agreed  to  the  case  or  has  returned  it 
with  amendments  to  which  the  applicant  cannot  agree,  and  the  applicant 
shall,  at  the  same  time,  deliver  to  the  Chief  Clerk  a  copy  of  the  case  as 
stated  by  himself  together  with  the  case  (if  any)  as  amended  by  the 
respondent ;  and  the  Chief  Clerk  shall  thereupon  transmit   the  same 
together  with  the  said  affidavit  to  the  Judge,  who  shall,  so  soon  as  he 
shall  have  settled  the  case,  sign  the  same  with  a  statement  thereon  that 
the  parties  have  not  agreed,  and  it  shall  then  be  sealed  by  the  Chief 
Clerk,     (p.  16,  ante). 
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RR.  162-66. 

Judge  may  alter 
case. 

Compare  r.  377, 
County  Court 
Rules  1891. 


Time  for 

transmitting 

cose. 

Compare  r.  378, 


Enlargement  of 
time. 

Compare  r.  370, 
ibid. 


162.  If  the  Judge  in  perusing  the  case,  and  the  respondent's  emenda- 
tion, thinks  fit,  he  may  strike  out  the  whole  or  any  parts  of  the  state- 
ments of  the  case  and  evidence  by  both  parties,  and  substitute  copies  of 
his  own  notes  of  the  evidence,  with  such  remarks  thereon  as  he  may 
think  fit.     (p.  16,  ante). 

163.  Except  as  provided  in  the  next  rule,  every  case  shall  be  trans- 
mitted to  the  proper  officer  of  the  Supreme  Court,  in  accordance  with 
section  9.  of  the  Insolvency  Act  1897,  within  two  months  from  the  date 
of  the  request  made  for  transmission  of  the  question  of  law  to  the 
Supreme  Court,     (p.  16,  ante). 

164.  If  the  case  should  not  be  returned  by  the  Judge,  settled  and 
signed,  within  fourteen  days  after  he  shall  have  received  the  same,  then 
he  shall  endorse  upon  the  case  an  enlargement  of  the  time  for  trans- 
mitting the  case  to  the  proper  officer  of  the  Supreme  Court  of  fourteen 
days  from  the  day  upon  which  he  shall  return  the  case  so  settled  and 
signed  to  the  applicant,     (p.  16,  ante). 


PART  II. 


Form  of 
declaration. 

Compare  r.  17. 
Insolvency 
Ride*  1890. 


Form  of  petition 
for  sequestration 
and  contents  of 
affidavit  in 
support. 

Compare  r.  7, 
ibid. 


Proceedings  from  Act  of  Insolvency  to  Discharge. 

Declaration  of  Inability  to  pay  Debts. 

166.  A  declaration  by  a  debtor  of  his  inability  to  pay  his  debts  shall 
be  dated,  signed,  and  witnessed,  and  shall  be  in  the  Form  No.  2  in  the 
Appendix,  with  such  variations  as  circumstances  may  require,  and  shall 
be  filed  with  the  Chief  Clerk  of  the  Court  in  the  district  in  which  such 
debtor  might  present  a  petition  for  sequestration.  The  witness  shall  h» 
a  solicitor,  or  justice  of  the  peace,  or  the  Chief  Clerk,  (pp.  79,  117, 
ante). 

Petition  for  Sequestration  by  Debtor. 

166.  Every  petition  for  sequestration  under  Part  III.  of  the  Principal 
Act  shall  be  in  the  Form  No.  3  in  the  Appendix,  with  such  variation^ 
as  circumstances  may  require,  and  shall  be  attested  by  a  solicitor  or 
the  Chief  Clerk,  and  shall  be  accompanied  by  an  affidavit  of  the  debtor 
containing  the  following  particulars  : — 

(i.)  Verifying  the  statements  in  the  petition. 

(n.)  Stating  when  the  petitioner  first  became  unable  to  pay  hi* 
debts  in  due  course  as  they  became  due,  and  the  cause  vi 
such  inability. 

(hi.)  "What  books  of  account  he  has  kept,  or,  if  he  has  kept  none. 
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what  documents  he  has  (if  any),  and  of  what  kind,  which  rr.  166-70&. 
will  show  the  state  of  his  affairs,     (p.  71,  ante). 

167.  Every  petition  shall  be  accompanied  by  a  schedule  containing  Schedule. 
the  particulars  specified  in  Forms  No.  4  of  the  Appendix,  which  shall  SSJKS/iX/rt 
be  verified  by  the  affidavit  of  the  insolvent  in  the  Form  No.  4  in  the 
Appendix  ;  and  if  such  schedule  has  been  prepared  wholly  or  in  part  by 

any  other  person  or  persons,  by  the  affidavit  of  such  other  person  or 
persons,     (p.  72,  ante). 

168.  The  debtor  shall  besides  inserting  in  the  petition  his  name  and  Description  and 

...  address  of 

description,  and  his  address  at  the  date  when  the  petition  is  presented,  debtor. 
further  describe  himself  as  lately  residing  or  carrying  on  business  at  the  m^SSdaupiey 
address  or  several  addresses,  as  the  case  may  be,  at  which  he  has  incurred 
debts  and  liabilities  which  at  the  date  of  the  petition  remain  unpaid  or 
unsatisfied,     (pp.  72,  74,  ante). 

169.  The  Judge  or  Chief  Clerk  may  dispense  with  the 'whole  or  such  Particulars  in 

°  .  Schedule  may 

portion  of  the  particulars  mentioned  in  the  said  schedule  as  he  may  be  dispensed 

with. 

think  fit,  but  he  shall  not  do  so  except  upon  affidavit  showing  sufficient  compare  r.  9. 
grounds.     In  cases  of  petitions  for  the  sequestration  of  trust  estates  or  i«So.t*,kiy 
partnership  estates  the  same  form  of  schedule  shall  be  used  as  nearly  as 
may  be  ;  and  as  to  partners,  the  schedule  shall  distinguish  joint  and 
separate  estates  and  liabilities,     (pp.  72,  74,  77,  ante). 

Creditor's  Petition. 

170.  (1)  The  rules  of  practice  made  by  the  Judges  of  the  Supreme  B^f8v,r?bactice 
Court  in  regard  to  the  granting  of  orders  nisi  for  sequestration  under  sSpreme'court 
Part  IV.  of  the  Principal  Act  shall  be  followed  by  the  Judges  of  the  JSHSSSbe 
Court  of  Insolvency,     (p.  133,  ante).  ,ollowed- 

J        xr  7  '  Comparer.  12, 

(2)  Office  copies  of  an  order  nisi  for  compulsory  sequestration  made  q^      ieg 
by  a  Judge  of  the  Court  shall  be  signed  or  certified  by  a  Chief  Clerk.  ordcr  nUfi- 

J  °  °  J  Compares.  32, 

(p.  135,  ante).  Actofisw. 

(3)  An  order  nisi  made  upon  a  creditor's  petition  under  section  42  service  of  order 

nisi  upon 

of  the  Principal  Act  and  section  113  of  the  Insolvency  Act  1897  shall  petition  under 

*  section  42  of  the 

unless  the  Judge  of  the  Court  making  the  order  otherwise  directs  be  Principal  Act 

°  °  and  section  113 

served  on  each  executor  who  has  proved  the  will,  or,  as  the  case  may  of  the  /2*?*  , 
be,  on  each  person  who  has  taken  out  letters  of  administration.     The  Compare  r  276, 

BanJeruvtcy 

said  Judge  may  also  if  he  thinks  fit  order  the  order  nisi  to  be  served  on  Rules  1888. 
any  other  person,     (p.  95,  ante). 

170a.  Where  the  estate  of  a  debtor  has  been  adjudged  to  be  seques-  8eJjJrity. h<ld  by 
trated  upon  the  petition  of  a  secured  creditor  who  fcas  been  admitted  as  w***0^ 
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RR.  170a- 77.  the  petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due  to 
ire  r  104    him  after  deducting  the  amount  estimated  by  the  creditor  as  the  value 


Com 


uompare  r.  104, o J    — 

*™*v°neyRule*  of  his  security  he  shall,  upon  the  application  of  the  trustee  at  any  time 
before  he  has  realized  the  security,  give  up  the  security  to  the  trustee 
upon  the  payment  to  him  of  the  value  so  estimated,     (p.  100,  ante). 


Film?  of 
schedule  after 
adjudication  of 
sequestration. 

Compare  r.  10, 
ibid. 


Order  under 
Part  III.  to  be  in 
print,  manu- 
script, or  type- 
written. 

Compare  r.  11, 
ibid. 

Office  copy  of 
order  of 

sequestration  to 
be  lodged  with 
Registrar- 
General. 

Compare  r.  15, 
ibid. 


Notice  of  order 
of  sequestration 
to  be  lodged 
with  sheriff. 

Compare  r.  16, 
ibid. 


171.  Within  one  week  after  adjudication  of  sequestration,  or  such 
further  time  as  the  Judge  or  Chief  Clerk  may  allow,  the  insolvent  shall 
file  in  the  office  of  the  Chief  Clerk  the  schedule  hereinbefore  referred 
to,  verified  in  manner  aforesaid,  and  the  Judge  or  Chief  Clerk  may  in 
like  manner  as  aforesaid  dispense  with  any  portions  of  the  said  schedule 
upon  such  terms  (if  any)  as  he  may  think  fit,  and  within  the  said  time 
the  insolvent  shall  file  an  affidavit  containing  the  particulars  mentioned 
in  sub-section  (2)  and  (3)  of  Rule  No.  166  of  these  Rules,  (pp.  72, 146, 
ante). 

172.  Every  order  of  sequestration  under  Part  III.  of  the  Principal 
Act  shall  be  either  in  print  or  manuscript  or  type  written,  or  partly  in 
one  and  partly  in  another,  on  parchment  or  paper,     (p.  72,  ante). 

173.  The  party  obtaining  any  order  of  sequestration  under  Part  IIL 
or  Part  IV.  of  the  Principal  Act  shall  forthwith  lodge  an  office  copy 
thereof  with  the  Registrar  General,  who  shall  enter  in  a  book  to  be 
kept  by  him  for  that  purpose  the  name  of  the  insolvent,  his  address  and 
description,  the  date  of  the  sequestration  or  adjudication  of  sequestra- 
tion, and  the  name  of  the  assignee  or  trustee  named  in  the  order,  and 
every  entry  shall  be  numbered  consecutively,  (pp.  73,  134,  146,  205, 
ante). 

174.  The  party  obtaining  any  order  of  sequestration  under  Part  IIL 
or  Part  IV.  of  the  Principal  Act  shall  also  forthwith  lodge  an  office 
copy  thereof  with  the  Sheriff,  who  shall  register  the  same  and  note 
thereon  the  day  and  hour  of  its  production,     (pp.  73,  134,  ante). 


Debtor's  Summons. 
Debtor's  175.  A  debtor's  summons  in  the  Form  No.  6  in  the  Appendix  may 

summons. 

Rules  175  to  190  be  granted  by  the  Court,     (p.  1 20,  anle). 

— compare  rr.  18 

176.  A  creditor  desirous  that  a  debtor's  summons  may  be  granted 
must  file  an  affidavit  of  the  truth  cf  his  debt,  and  lodge  the  summons, 
together  with  two  copies  thereof,  and  three  copies  of  his  particulars  of 
demand,     (p.  121,  ante). 

177.  The  particulars  of  demand  shall  be  expressed  with  reasonable 
and  convenient  certainty  as   to  dates  and  all  other  matters,  but  no 


to  30,  Insolvency 
Ruin  1890. 

Affidavit  to  be 
filed. 


Particulars  of 
demand. 


INSOLVENCY    RULES    1898.  617 

objeotion  shall   be  allowed  to  the  particulars  unless  the  Court  shall    rr.  177-84. 
consider  that  the  debtor  has  been  misled  by  them.     (p.  122,  ante).  " ' 

178.  The  Chief  Clerk  shall  seal  such  particulars,  and  such  particulars  Particulars  of 
shall  then  be  deemed  part  of  the  summons,  and  the  original  summons  sealed  and  filed. 
shall  be  filed  and  the  copies  be  sealed  and  issued  to  the  creditor,     (p. 

122,  ante). 

179.  Every  debtor's  summons  shall  be  indorsed  with  the  name  and  indorsement  of 

name  on 

place  of  business  of  the  solicitor  actually  suing  out  the  same ;  but  in  summons. 
case  no  solicitor  shall  be  employed  for  the  purpose  then  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out  by  the  creditor  in 
person,     (p.  122,  ante). 

180.  There  shall  be  indorsed  on  the  debtor's  summons  in  addition  to  indorsement  of 

,  notice  on 

an   intimation   of   the   consequences  of  neglect   to  comply   with  the  summons. 

requisitions  of  the  summons  a  notice  to  the  debtor  that  if  he  disputes 

the  debt  and  desires  to  obtain  the  dismissal  of  the  summons  he  must  file 

an  affidavit  with  the  Chief  Clerk  within  fourteen  days,  stating  that  he 

is  not  so  indebted  or  only  so  to  a  less  amount  than  £50.    (pp.  121,  123, 

ante). 

181.  Where  a  debtor  files  the  above-mentioned  affidavit  the  Chief  Application  t 

to  dismiss  j 

Clerk  shall  ^x  the  time  and  place  at  which  the  application  for  the  dis-  summons. 
missal  of  the  summons  will  be  heard  by  the  Court,  and  give  notice 
thereof  to  the  creditor  and  debtor  three  days  before  the  day  so  fixed, 
(p.  123,  ante). 

182.  Where  the  proceedings  on  a  debtor's  summons  have  been  stayed  Proceedings 

r  °  J        after  trial  of 

pending  the  trial  of  the  question  of  the  validity  of  the  creditor's  debt  validity  of  debt. 

the  creditor  or  debtor  may  after  the  proceedings  on  the  trial  of  such 

question  have  terminated  set  down  the  summons  for  further  order  of  , 

the  Court  on  a  day  to  be  fixed  by  the  Chief  Clerk,     (p.  125,  ante). 

i 

183.  Where  proceedings  on  a  debtor's  summons  have  been  stayed  for  Dismissal  of 

summons  after  j 

the  trial  of  the  question  of  the  validity  of  the  creditor's  debt,  and  such  trial  of  validity 
question  has  been  decided  against  the  validity  of  the  debt,  the  debtor 
on  production  of  an  office  copy  of  the  judgment  of  the  Court  shall  be 
entitled  to  have  the  debtor's  summons  dismissed,  and  if  the  Court  think 
fit  with  costs,  but  the  order  for  costs  shall  not  be  enforced  for  seven 
days,  or  where  the  creditor  has  lodged  a  notice  showing  that  he  has 
taken  the  necessary  steps  to  set  aside  the  judgment  until  after  the  final 
decision  thereon,     (p.  125,  ante). 

1M.  Where  the  proceedings  on  a  debtor's  summons  have  been  stayed  tri^ot^  id  im- 
pending the  trial  of  the  question  of  the  validity  of  the  creditor's  debt,  of  creditor aX°ur 
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RIt.  184-89.  and  such  question  has  been  decided  in  favour  of  the  validity  of  the  debt, 
the  creditor  shall  be  entitled  to  an  order  of  the  Court  refusing  the 
application  of  the  debtor  to  dismiss  the  summons,  and  if  the  Court 
thinks  fit  with  costs,     (p.  125,  ante). 

Continuance  of  185.  When  proceedings  on  a  debtor's  summons  are  stayed  upon 
procee  mgs.  security  being  given  the  creditor  shall  take  or  continue  proceedings  for 
the  payment  of  the  debt  within  21  days  from  the  date  on  which  the 
security  was  completed,  or  if  no  such  security  was  ordered  or  given  then 
within  21  days  from  the  date  of  the  order  staying  proceedings  on  the 
summons,  and  shall  prosecute  the  same  with  effect  without  delay,  and 
if  he  fail  to  do  so  the  debtor  shall  be  entitled  to  have  the  summons 
dismissed  with  costs,     (p.  125,  ante). 

Bond  upon  stay  ^®^'  ^nere  proceedings  on  a  debtor's  summons  are  stayed  upon 
of  proceeding.  security  being  given,  if  the  debtor  do  not  within  the  specified  time  enter 
into  the  bond  to  the  creditor  or  other  security  required  by  the  Court 
the  creditor  shall  be  entitled  to  an  order  of  the  Court  refusing  the 
application  of  the  debtor  to  dismiss  the  summons  with  costs,  (p.  124, 
ante). 

187.  A  debtor's  summons  shall  be  personally  served  within  21  days 
from  the  date  of  the  summons  by  delivering  to  the  debtor  a  sealed  copy 
of  the  summons,  but  if  personal  service  cannot  be  effected  the  Court 
may  grant  extension  of  the  time  for  service,  or  if  the  Court  is  satisfied 
by  affidavit  or  the  examination  of  witnesses  that  the  debtor  has  left 
Victoria,  or  is  keeping  out  of  the  way  to  avoid  such  service,  it  may 
order  service  to  be  made  by  delivery  of  a  sealed  copy  of  the  summons  to 
some  adult  inmate  at  his  usual  or  last  known  place  of  residence  or  busi- 
ness, or  if  such  inmate  will  not  receive  the  same,  or  if  there  be  no  such 
inmate,  by  affixing  such  copy  upon  some  conspicuous  place  upon  the 
premises,  or  it  may  order  that  a  notice  of  the  granting  of  the  summons 
according  to  Form  No.  8  in  the  Appendix  be  gazetted  and  advertised 
in  a  local  paper,  and  that  the  publication  of  such  notice  in  the  Gazette 
and  local  paper  shall  be  deemed  to  be  service  on  the  debtor  on  the 
seventh  day  after  the  last  of  such  publications,     (p.  122,  ante). 

Proof  of  service       188.  Service  of  the  summons  shall  be  proved  by  affidavit,  with  a 
sealed  copy  of  summons  attached  and  filed  in  Court,     (p.  123,  ante). 

Application  to         189.  An  application  for  an  extension  of  time  for  service  of  a  debtor's 

extend  time  fcr 

service.  summons  shall  be  either  in  print  or  manuscript  or  type  written,  or 

partly  in  one  and  partly  in  another,  and  need  not  be  supported  bv 
affidavit  unless  in  any  case  the  Court  shall  otherwise  require,  (p.  122, 
ante). 


Service  of 
summons. 
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190.  When,  upon  a  petition  under  Part  IV.  of  the  Principal  Act,  the   rr.  190-95. 
act  of  insolvency  relied  on  is  that  the  debtor  has  neglected  to  pay,  when  onier  not 
secure,  or  compound  with  the  petitioner  a  sum  mentioned  in  a  debtor's  ^  ** limde* 
summons,  no  order  shall  be  made  if  the  debtor  has  applied  for  the  dis- 
missal of  such  summons  until  after  the  hearing  of  the  application,  or 

where  the  summons  has  been  dismissed,  or  during  a  stay  of  the  proceed- 
ings thereon,     (p.  120,  ante). 

Examination  op  Insolvent. 

191.  The  trustee  may  at  any  time  before  the  granting  to  the  insol-  Trustee  may 

J  J  00  apply  to  Court 

vent  of  an  absolute  certificate  of  discharge,  and  shall,  on  the  request  in  ,?trfcexaml".at{1olJl 
writing  of  one-fourth  of  the  creditors  in  number  and  value  who  have  *°- 
proved,  or  when  thereunto  directed  by  the  Court,  apply  to  the  Court  to  Bankruptcy 
appoint  a  day  and  hour  for  holding  an  examination  sitting  of  the  Court 
under  section  134  of  the  Principal  Act,  and  upon  such  application  being 
made  the  Court  shall  by  an  order  appoint  the  day  and  hour  for  such 
examination,  and  shall  order  the  debtor  to  attend  the  Court  upon  such 
day  and  at  such  hour.     (p.  355,  ante). 

192.  If  the  debtor  fails  to  attend  the  examination  at  the  time  and  Failure  of  debtor 
place  appointed  by  any  order  for  holding  or  proceeding  with  the  same,  examination. 
and  no  good  cause  is  shown  by  him  for  such  failure,  it  shall  be  lawful  c°™Pape  r-  185» 
for  the  Court,  upon  its  being  proved  to  the  satisfaction  of  the  Court 

that  the  order  requiring  the  debtor  to  attend  the  examination  was  duly 
served,  and  without  any  further  notice,  to  commit  him  to  prison,  as 
provided  by  section  135  of  the  Principal  Act,  or  to  make  such  other 
order  as  the  Court  shall  think  fit.     (p.  357,  ante). 

193.  Where  any  order  is  made  appointing  the  time  and  place  for  service ; of  order 

J  t.  k  r>  t  appointing  time 

holding  an  examination  sitting  of  the  Court,  the  trustee  shall,  seven  for  examination 

0  °  '  '  meeting. 

days  before  the  day  appointed  for  the  examination,  serve  a  copy  thereof  compare  r.  1&6. 
on  the  insolvent,  and  shall  advertise  in  a  local  paper  and  send  to  the  111  (2)  Act  of 
creditors  notice  of  such  order  and  of  the  time  and  place  appointed 
thereby. 

194.  The  trustee  shall,  when  thereunto  directed  by  the  Court  or  on  Trustee  when 

required  shall 

the  request  in  writing  of  one  fourth  of  the  creditors  in  number  and  value  summon  persons 

^  °  under  section 

who  have  proved,  summon  before  the  Court  any  person  liable  to  be  prindDaJAet 
summoned  under  section  135  of  the  Principal  Act. 

195.  The  notes  taken  of  a  debtor's  examination  in  pursuance  of  sec-  ^^^^n  to 
tion  134  or  135  of  the  Principal  Act  shall  be  read  over  to  or  by  the  ^S^£^i'y 
debtor  and  be  then  signed  by  him  at  the  foot  of  each  page.     (pp.  356, 8i8rned  bv  hinu 
358,  359,  ante). 
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RR.  198-201.  Applications  under  Sections  131  and  132  of  the  Principal  Act. 


>Hcations 
under  sections 
1S1  and  132. 


Compare  r.  133, 
Insolvency  Rules 
1890. 


Opposition  to 
application. 

Compare   ibid. 


Form  of  order. 


Court  to  hear 
report  of 
trustee. 


Court  to  refuse 
order  if  offer 
not  reasonable 


Or  if  certificate 
would  be 
suspended  or 
granted 
conditionally. 


196.  (1)  An  insolvent  intending  to  apply  for  a  release  of  his  estate 
from  sequestration  under  section  131  or  132  of  the  Principal  Act  shall 
make  his  application  to  the  Court,  in  writing,  in  the  Form  No.  55  in 
the  Appendix,  with  such  variations  as  circumstances  may  require,  and 
thereupon  the  Court  shall  appoint  a  day  for  hearing  the  application  in 
open  Court,     (p.  405,  ante). 

(2)  Notice,  of  any  application  under  section  131  or  132  of  the  Principal 
Act  shall  be  in  the  form  No.  55a  in  the  Appendix,  and  shall  be  served 
upon  the  trustee  and  Official  Accountant  and  upon  every  creditor  <i£ 
the  insolvent,  whether  such  creditor  has  proved  or  not,  30  days  before 
the  day  appointed  for  healing  such  application.  If  any  creditor  be  dead, 
service  upon  his  personal  representative  shall  be  sufficient,  or  if  any 
creditor  be  absent  from  Victoria,  service  upon  his  agent  shall  be  suffi- 
cient ;  but  the  Court  may  dispense  with  service  if  there  be  no  represen- 
tative or  agent  in  Victoria  of  such  deceased  or  absent  person,  (p.  194, 
405,  ante). 

197.  Any  creditor  who  has  proved  his  claim  or  the  Official  Accountant 
or  trustee  may  without  notice  to  the  insolvent  be  heard  upon  any  such 
application  in  opposition  to  or  support  thereof  as  the  case  may  be.  (pp. 
194,  407,  ante). 

198.  An  order  of  the  Court  releasing  the  estate  of  any  insolvent  from 
sequestration  shall  be  in  the  Forms  Nos.  56  or  57  in  the  Appendix,  with 
such  variations  as  circumstances  may  require,     (p.  407,  ante). 

199.  (1)  On  any  motion  for  the  release  of  an  estate  from  sequestration, 
it  shall  be  the  duty  of  the  trustee  to  report  to  the  Court,  in  writing, 
that  he  has  investigated  the  matter,  and  to  state  whether  the  require- 
ments of  the  section  have  been  complied  with.     (p.  407,  ante). 

(2)  Such  report  shall  be  filed  not  less  than  four  days  before  the  time 
fixed  for  hearing  the  application. 

206.  No  order  for  the  release  of  an  estate  from  sequestration  shall  be 
made  unless  the  Court  is  duly  satisfied  that  provision  is  made  for  pay- 
ment of  all  proper  costs,  charges,  and  expenses  of,  and  incidental  to,  the 
insolvency,     (pp.  406,  407,  ante). 

201.  If  any  facts  are  proved,  on  proof  of  which  the  Court  would  be 
required  to  refuse  dispensation  under  section  139  of  the  Principal  Act, 
the  Court  shall  refuse  to  make  an  order  releasing  the  debtor's  estate 
from  sequestration  under  section  131  of  the  Principal  Act,  unless  the 
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offer  provides  reasonable  security  for  payment  of  not  less  than  7s.  in  the   rr.  201-10. 
£1  on  all  the  unsecured  debts  provable  against  the  insolvent's  estate,  (p. 
407,  ante). 

202.  In  any  other  case  the  Court  may  either  make  or  refuse  to  make  other  owes. 
an  order  releasing  the  insolvent's  estate  from  sequestration,     (p.  407, 

ante). 

203.  The  Court,  on  any  application  for  an  order  releasing  the  estate  Amount  payable 

to  a  creditor 

of  an  insolvent  from  sequestration,  may,  if  it  shall  think  fit,  direct  that  who  has  not 

*  J  received  same  to 

the  amount  payable  to  any  creditor  who  has  not  received  the  composition  lMJ  »«cured. 
shall  be  secured  in  such  manner  as  the  Court  shall  direct,     (p.  407, 
ante). 

Proof  of  Debt. 

204.  Every  creditor  shall  prove  his  debt  as  soon  as  may  be  after  the  Creditor  to 
making  of  the  order  of  sequestration,     (p.  271,  ante).  Compare  Second 

Schedule  (I), 
Bankruptcy  Act 

205.  A  debt  may  be  proved  at  any  duly  summoned  meeting  of  cred- 1883- 
itors,  or  at  any  time  before  the  meeting,  by  delivering  or  sending  through  proved. 

the  post  in  a  prepaid  letter,  before  the  appointment  of  a  trustee,  to  the  ComPare  *,rf  <-> 
assignee,  and,  after  the  appointment  of  a  trustee  to  such,  an  affidavit 
verifying  the  debt.     (p.  272,  avte). 

206.  The  affidavit  shall  be  in  the  Form  No.  75  in  the  Appendix,  with  Form  and 

*  ■*■  content*  of 

such   variations  as  circumstances  may   require,  and  shall  contain  an  »«d*vit. 
address  of  the  creditor  or  his  solicitor  at  which  notices  may  be  served, 
and  service  of  notices  at  such  address,  except  herein  otherwise  provided, 
shall  be  sufficient,     (p.  272,  ante). 

207.  The  affidavit  may  be  made  by  the  creditor  himself  or  by  some  By  whom 

affidavit  may  be 

person  authorized  by  or  on  behalf  of  the  creditor.     If  made  by  a  person  made. 

so  authorized,  it  shall  state  his  authority  and  means  of  knowledge,     (p.  ComPare,ft,rf(3)' 

273,  ante). 

208.  A  corporation  or  other  body  incorporated  or  authorized  to  sue  pr00f  0(  debt 
may  prove  their  debt  by  an  agent  duly  authorized  under  the  seal  of  the  corporation. 
corporation,     (p.  273,  ante.) 

209.  The  affidavit  shall  contain  or  refer  to  a  statement  of  accounts  statement  of 

account  to  be 

showing  the  particulars  of  the  debt,  and  shall  specify  the  vouchers  (if  contained  or 
any)  by  which  the  same  can  be  substantiated.     The  trustee  may  at  any  affidavit. 
time  call  for  the  production  of  the  vouchers,     (p.  273,  ante). 

.  .  .  Statement  that 

210.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  creditor  secumi 

or  unsecured. 

secured  creditor,     (p.  272,  ante).  compare ibid&. 
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RR.  21M7. 

Itefore  whom  to 
be  sworn. 


Costs  of  proof. 

Compare  Second 
Schedule  (6), 
Bankruptcy  Art 

1888. 

Inspection  of 
proofs. 

Compare  ibid  (7). 


Trade  discounts 
to  be  deducted. 

Compare  ibid  (8). 


Proof  by  *ecured 
creditor  realiz- 
ing his  security. 

Compare  ibid  (9). 


On  surrender  of 
security. 

Compare  ibid 


If  creditor 
neitherreali7.es 
or  surrenders 
his  security. 

Compare  ibid 


Trustee  may 
redeem  security. 

Compare  ibid 
(12). 


If  trustee 
dissatisfied  with 
assessment. 


Election  by 
trustee  to 
redeem. 


211.  The  affidavit  of  proof  may  be  sworn  before  any  Commissioner 
of  the  Supreme  Court  for  taking  Affidavits,  not  being  the  solicitor  <«r 
clerk  of  the  solicitor  of  the  deponent,     (p.  273,  ante). 

212.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the 
Court  otherwise  specially  orders,     (pp.  68,  276,  ante). 

213.  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see 
and  examine  the  proofs  of  other  creditors  before  the  first  general 
meeting  of  creditors  under  section  53  of  the  Principal  Act,  and   at  all 

reasonable  times,     (p.  276,  ante). 

214.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade 
discounts,  but  he  shall  not  be  compelled  to  deduct  any  discount  which 
he  may  have  agreed  to  allow  for  payment  in  cash.     (p.  273,  ante). 

215.  If  a  secured  creditor  realizes  his  security,  he  may  prove  for  the 
balance  due  to  him  after  deducting  the  net  amount  realized,  (p.  308, 
ante). 

216.  If  a  secured  creditor  surrenders  his  security  to  the  trustee  for 
the  general  benefit  of  the  creditors,  he  may  prove  for  his  whole  debt, 
(p.  308,  ante). 

217.  If  a  secured  creditor  does  not  either  realize  or  surrender  his> 
security  he  shall  before  ranking  for  dividend  state  in  his  proof  the  par- 
ticulars of  his  security,  the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  receive  a  dividend  only  in 
respect  of  the  balance  due  to  him  after  deducting  the  value  so  assessed, 
(pp.  292,  309,  ante). 

(a)  Where  a  security  is  so  valued,  the  trustee  or  assignee,  as  the 
case  may  lie,  may  at  any  time  redeem  it  on  payment  to  the 
creditor  of  the  assessed  value,     (pp.  310,  318,  ante). 

(b) -If  the  trustee  is  dissatisfied  with  the  value  at  which  a  security 
is  assessed  he  may  require  that  the  property  comprised  in  any 
security  so  valued  be  offered  for  sale  at  such  times  and  on  such 
terms  and  conditions  as  may  be  agreed  on  between  the  creditor 
and  the  trustee,  or  as  in  default  of  such  agreement  the  Court 
may  direct.  If  the  sale  be  by  public  auction  the  creditor  or 
the  trustee  on  •behalf  of  the  estate  may  bid  or  purchase,  (p. 
310,  ante). 

(c)  Provided  that  the  creditor  may  at  any  time  by  notice  in  writimj 
require  the  trustee  to  elect  whether  he  will  or  will  not  exer- 
cise his  power  of  redeeming  the  security  or  requiring  it  to  W 
realized,  and  if  the  trustee  does  not  within  six  months  after 
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receiving  the  notice  signify,  in  writing,  to  the   creditor  his    rr.  217.24. 

election  to  exercise  the  power  he  shall  not  be  entitled  to  exer- 

cise  it,  and  the  equity  of  redemption  or  any  other  interest  in 

the  property  comprised  in  the  security  which  is  vested  in  the 

trustee  shall  vest  in  the  creditor,  and  the  amount  of  his  debt 

shall  be  reduced  by  the  amount  at  which  the  security  has  been 

valued,     (p.  310,  ante). 

218.  Where  a  creditor  has  so  valued  his  security  but  has  not  voted  Amending 

.  i       1  '  1  .  .  assessment. 

or  received  a  dividend,  he  may  at  any  time  amend  the  valuation  and  compare  Second 
proof  on  showing  to  the  satisfaction  of  the  trustee  or  the  Court  that  the  /£«*  rV'£*  a\/ 

1883 

valuation  and  proof  were  made  bond  fide  on  a  mistaken  estimate  ;  but 
every  such  amendment  shall  be  made  at  the  cost  of  the  creditor,  and 
upon  such  terms  as  the  Court  shall  order,  unless  the  trustee  shall  allow 
the  amendment  without  application  to  the  Court,     (p.  310,  ante). 

219.  Any  secured  creditor  so  proving  shall  be  bound  to  pay  over  to  Security 

assessed  below 

the  assignee  or  trustee,  as  the  case  may  be,   the  amount  which  his  what  it  may 

produce. 

security  shall  produce  beyond  the  amount  of  such  assessed  value  or  compare  r.  84, 
amended  valuation,     (p.  310,  ante).  lsiw.  *'*" 

220.  The  proof  of  any  such  creditor  shall  not  be  increased  in  the  Security 

*  *  assessed  above 

event  of  the  security  realizing  a  less  sum  than  the  value  at  which  he  whafc  il  "»*»«*• 

t  11  /       n  1  f\  s  Compare  r.  85, 

has  so  assessed  the  same.     (p.  310,  ante).  ibid. 

221.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules,  N^n-compiiance 

r  J  ©        q  »  w,th  rules  by 

he  shall  be  excluded  from  all  share  in  any  dividend,     (p.  311,  ante).        secured  creditor. 

J  \r  1  1  Compare  Second 

Schedule  (16), 

222.  Subject  to  the  provisions  of  Rule  217  (a)  a  creditor  shall  in  no  gg™*""  Act 
case  receive  more  than  20s.  in  the  j£l,  and  interest  as  provided  by  the  a  creditor  not 

to  receive  more 

Acts.     (p.  318,  ante).  than  20s.  in 

tne  jbl. 
Compare  (17) 

223.  If  a  debtor  was  at  the  date  of  the  order  of  sequestration  liable  »*w. 

in  respect  of  distinct  contracts  as  a  member  of  two  or  more  distinct  of^stmct8**0* 
firms,  or  as  a  sole  contractor,  and  also  as  a  member  of  a  firm,  the  compare  s.  119, 
circumstance  that  the  firms  are  in  whole  or  in  part  composed  of  the  second  schedule 
same  individuals,  or  that  the  sole  contractor  is  also  one  of  the  joint  Acti£&.mpev 
contractors,  shall  not  prevent  proof  in  respect  of  the  contracts  against 
the  properties  respectively  liable  on  the  contracts,     (p.  300,  ante). 

224.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  Periodical 

payments. 

and  the  order  of  sequestration  is  made  at  any  time  other  than  one  of  compare  second 
those  periods,  the  person  entitled  to  the  rent  or  payment  may  prove  for  j^nkruptej^Aet 

1883 

a  proportionate  part  thereof,  up  to  the  date  of  the  order,  as  if  the  rent 
or  payment  grew  due  from  day  to  day. 
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RR.  225-80.  285.  In  any  case  in  which  it  shall  appear  from  the  debtor's  schedule 
Workmen's  or  statement  of  affairs  that  there  are  numerous  claims  for  wages  by 
*■***•  workmen  and  others  employed  by  the  debtor,  it  shall  be  sufficient  if  one 

Compare  r.  2*20,  r    j  j  » 

BankrujXcu  proof  for  all  such  claims  is  made  either  by  the  debtor  or  his  foreman,  or 
some  other  person  on  behalf  of  all  such  creditors.  Such  proof  shall  be 
in  the  Form  No.  76  in  the  Appendix,  and  shall  have  annexed  thereto, 
as  forming  part  thereof,  a  schedule  setting  forth  the  names  of  the  work- 
men and  others,  and  the  amounts  severally  due  to  them.  Any  proof 
made  in  compliance  with  this  rule  shall  have  the  same  effect  as  if 
separate  proofs  had  been  made  by  each  of  the  said  workmen  and  others- 
(p.  287,  ante). 

Production  of         226.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange, 

bills  of  exchange  .  .  . 

and  promissory  promissory  note,  or  other  negotiable  instrument  or  security  on  which 
Compare  r.  221,  the  debtor  is  liable,  such  bill  of  exchange,  note,  instrument,  or  security 
must,  subject  to  any  special  order  of  the  Court  made  to  the  contrary, 
be  produced  to  the  assignee,  chairman  of  a  meeting,  or  trustee,  as  the 
case  may  be,  before  the  proof  can  be  admitted  either  for  voting  or  for 
dividend,     (pp.  161,  294,  ante). 

Time  for  lodging  227.  A  proof  intended  to  be  used  at  the  general  meeting  of  creditors 
compare  r.  222,  *°  ^  ne^  under  section  53  of  the  Principal  Act  shall  be  lodged  with 
*bxd'  the  assignee  not  later  than  24  hours  before  the  time  fixed  for  holding 

such  meeting,     (p.  273,  ante). 

Lodging  proofs  228.  A  proof  intended  to  be  used  at  an  adjournment  of  the  first 
meeting™  meeting  (if  not  lodged  in  time  for  the  first  meeting)  must  be  lodged  not 

Compare  r  40     *ess  tnan  ^  nours  before  the  time  fixed  for  holding  the  adjourned 


Uompare  r.  4U, 

SZfiSX*'        ^ting.     (jp.  273,  ante). 


Transmission  of       229.  Where  a  trustee  is  appointed  in  any  matter  all  proofs  of  debts 
trusteed  ^nafc  bave  been  received  by  the  assignee  shall  be  handed  over  to  the 

Compare  r.  228,  trustee  ;  but  the  assignee  shall  first  make  a  list  of  such  proofs,  and  take 
Rides  1886.         a  receipt  thereon  from  the  trustee  for  such  proofs,     (p.  273,  ante). 

Tjme  for  280.  The  trustee  shall  examine  every  proof  and  the  grounds  of  the 

rejection  of        debt,  and,  subject  to  the  power  of  the  Court  to  extend  the  time,  shall 

Com    re  r  »->8    w^n^n  ^  days  a^er  receiving  a  proof,  in  writing,  either  admit  or  reject 

lbul-  it  wholly  or  in  part,  or  require  further  evidence  in  support  thereof. 

Provided  that  where  the  trustee  has  given  notice  of  his  intention  to 

declare  a  dividend,  he  shall,  within  seven  days  after  the  day  mentioned 

in  such  notice  as  the  latest  date  up  to  which  proofs  must  be  lodged 

examine  and,  in  writing,  admit  or  reject  every  proof  which  has  not  been 

already  admitted  or  rejected.     If  he  rejects  a  proof  he  shall  state,  in 

writing,  to  the  creditor  the  grounds  of  the  rejection,     (p.  274,  ante). 
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231.  Where  a  creditor's    proof  has  been   admitted,    the   notice   of    rr.  ssi-Su. 
lividend  shall  be  sufficient  notification  to  such  creditor  of  such  admis-  NolLce  „, 

.  lion.     (p.  275,  anli).  pr^h. on 

Comparer.  MS, 

232.  The  trustee  shall,  within  seven  days  after  allowing  or  disallow-  JU^^'J^ 
ing  a  proof,  file  such  proof  with  the  Chief  Clerk  with  a  memorandum  prooitoheflied. 
thereon  of  his  allowance  or  disallowance  thereof,     (p.  275,  ante).  (mEme* '/'!«>» 

1890. 

233-  If  the  trustee  thinks  that  a  proof  has  been  improperly  admitted  Trustee  may 
the  Court  may,  on  the  application  of  the  trustee  after  notice  to  the  Sip  or 
creditor  who  made  the  proof,  expunge  the  proof  or  reduce  its  amount,  proof. 

i        c-/-  .  \  Compare  Second 

(p.   2<6,  ante).  Schedule  <m 

Bmikrnptev 

234.  If  a  creditor  is  dissatisfied  with  the  decision  of  the  trustee  in  ict '™; 
respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor,  retort*.  *& 
reverse  oi  vary  the  decision,     (p.  275,  ante).  tnutee. 

238-  The  Court  may  also  expunge  or  reduce  a  proof  of  debt  upon  the 

J  r      "  r  r  Court  may  deal 

application  of  a  creditor  or  the  debtor  if  the  trustee  declines  to  interfere  *i'^tt™,n°"( 
in  the  matter,     (p.  276,  ante).  «g£* °r 

236-   For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  (25). 
trustee  may  administer  oaths  and  take  affidavits,     (p.  276,  ante).  iSSSSteroatta 

237.  Whenever  the  trustee  shall  reject  the  claim  or  proof  of  any  c^d*vlu'fi,w 
creditor  he  shall  be  entitled  to  exclude  from  dividend  any  such  claimant  <* 
or  creditor  whose  debt  he  so  rejects,  unless  such  creditor  shall  within  14  w 
days  from  the  time  at  which  the  trustee's  notice  rejecting  the  claim  or  made  within  u 

J  i  daya  creditor  to 

proof  should  have  been  delivered  him  in  the  ordinary  course  of  post,  or  j*  "!j!"d1edd 
within  such  further  time  as  the  Court  may  allow,  apply  to  the  Court  to  Compare  rr.  aa« 
admit  his  proof  and  proceed  with  such  application  with  due  diligence.  Sanimp/rj/ 
(p.  275,  ante). 

238.  Any  separate  creditor  of  any  insolvent  shall  be  at  liberty  to  Separate 
prove  his  debt  under  any  sequestration  made  against  such  insolvent  p™*e  jointly, 
jointly  with  any  other  person  or  persons,     (p.  300,  ante).  jmSveneyBuUi 

239.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  other-  lnierreton 
wise,  whereupon  interest  is  not  reserved  or  agreed  for,  and  which  is  compare  Second 
overdue  at  the  date  of  the  order  of  sequestration  and  provable  in  insol-  Banknote,  Art 
vency,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  Six 

]s  per  centum  per  annum  to  the  date  of  the  said  order  from  the 
when  the  debt  or  sum  was  payable,  if  the  debt  or  sum  is  payable 
rtue  of  a  written  instrument  at  a  certain  time,  or  if  payable  other. 
then  from  the  time  when  a  demand,  in  writing,  has  been  made 
;  the  debtor  notice  that  interest  will  be  claimed  from  the  date  of 
emand  until  the  time  of  payment,     (p.  274,  ante). 


It  appeal  ag*in»i 
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RR.  240-41.  240.  A  creditor  may  prove  for  a  debt  not  payable  at  the  date  of 

Debts  not  sequest ration  as  if  it  were  payable  presently,  and  may  receive  dividends 

sequestration  equally  with  the  other  creditors,  deducting  only  thereout  a  rebate  cf 

may      p*ov    "  interest  at  the  rate  of  Six  pounds  per  centum  per  annum  computed  froa 

Compare  Second  *  *  x 

Schedule  (2i),     the  declaration  of  a  dividend  to  the  time  when  the  debt  would  havt 

Bankruptcy 

Act  1883.  become  payable  according  to  the  terms  on  which  it  was  contracted,     (p. 

274,  ante). 

Dividends. 

Notice  of  241.  (1)  Not  more  than  two  months  before  declaring  a  dividend  the 

dividend.  trustee  shall  cause  notice  of  his  intention  to  do  so  to  be  advertised  in 

— wjmparen-248  tne  Government  Gazette  and  in  one  of  the  Melbourne  daily  newspapers 
^upicy^tie*1  "*"  and   also  in   some  local  newspaper  where  the  debtor  last  carried  oa 

1  QQA 

business  or  resided  previous  to  sequestration,  if  not  in  Melbourne,  and 
shall  also  send  reasonable  notice  thereof,  in  writing,  to  such  of  the 
creditors  mentioned  in  the  debtor's  schedule  or  statement  of  affairs  or 
otherwise  known  to  the  trustee  as  have  not  proved  their  debts.  Such 
notice  shall  specifiy  the  latest  date  up  to  which  proofs  must  be  lodged, 
which  shall  be  not  less  than  fourteen  days  from  the  date  of  such  notice, 
(p.  319,  ante). 

(2)  Where  any  creditor,  after  the  date  mentioned  in  the  notice  of 
intention  to  declare  a  dividend  as  the  latest  date  upon  which  proofs  may 
be  lodged,  appeals  against  the  decision  of  the  trustee  rejecting  a  proof, 
such  appeal  shall,  subject  to  the  power  of  the  Court  to  extend  the  time 
in  special  cases,  be  commenced,  and  notice  thereof  given  to  the  trustee 
within  fourteen  days  from  the  date  of  the  notice  of  the  decision  against 
which  the  appeal  is  made,  and  the  trustee  shall  in  such  case  make  pro- 
vision for  the  dividend  upon  such  proof,  and  the  probable  costs  of  such 
appeal  in  the  event  of  the  proof  being  admitted.  Where  no  appeal  has 
been  commenced  within  the  time  specified  in  this  Rule  the  trustee  shall 
exclude  all  proofs  which  have  been  rejected  from  participation  in  the 
dividend,     (pp.  275,  319,  ante). 

(3)  Immediately  after  the  expiration  of  the  time  fixed  by  this  Ruk 
for  appealing  against  the  decision  of  the  trustee,  he  shall  proceed  to 
declare  a  dividend,  and  shall  send  a  notice  of  dividend  to  each  creditor 
whose  proof  has  been  admitted,  accompanied  by  a  statement,  according 
to  Form  No.  93  in  the  Appendix,  showing  the  position  of  the  estate, 
(p.  319,  ante). 

f  >n»8  Nos.  91,        (4)  The  notices  shall  be  in  the  Forms  Nos.  91,   92,  and   96  in  the 

1)2,  and  96. 

Appendix,  with  such  variations  as  circumstances  may  require,     (p.  319, 
ante). 
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(5)  If  it  becomes  necessary,  in  the  opinion  of  the  trustee  and  com-    rr.  241.48. 
mittee  of  inspection  (if  any),  to  postpone  the  declaration  of  the  dividend  postponement 
beyond  the  prescribed  limits  of  two  months,  the  trustee  shall  cause  a  ° 
fresh  notice  of  his  intention  to  declare  a  dividend  to  be  advertised  in 
the  Government  Gazette,  and  in  one  of  the  Melbourne  daily  newspapers 
and  also  in  some  local  newspaper  where  the  debtor  last  carried  on  busi- 
ness or  resided  previous  to  sequestration,  if  not  in  Melbourne,  but  it  shall 
not  be  necessary  for  such  trustee  to  give  a  fresh  notice  to  such  of  the 
creditors  mentioned  in  the  debtor's  schedule  or  statement  of  affairs  as 
have  not  proved  their  debts.     In  all  other  respects  the  same  procedure 
shall  follow  the  fresh  notice  as  would  have  followed  the  original  notice, 
(pp.  198,  321,  ante). 

242.  Subject  to  the  provisions  of  section  71  of  the  Instruments  Act  Production  of 
1890,  and  subject  to  the  power  of  the  Court  in  any  other  case  on  special 
grounds  to  order  production  to  be  dispensed  with,  every  bill  of  exchange, 
promissory  note,  or  other  negotiable  instrument  or  security,  upon  which 

proof  has  been  made,  shall  be  exhibited  to  the  trustee  before  payment 
of  dividend  thereon,  and  the  amount  of  dividend  paid  shall  be  indorsed 
on  the  instrument,     (pp.  294,  321,  ante). 

243.  The  amount  of  the  dividend  may  at  the  request  and  risk  of  the  Dividend  may 

be  sent  by  poet. 

creditor  be  transmitted  to  him  by  post.     (p.  321,  ante). 

244.  Prior  to  the  declaration  of  a  dividend  the  trustee  shall  prepare  Dividends. 
&  list  of  all  proofs  admitted.     The  list  must  be  in  the  Form  No.  94  or 

95  in  the  Appendix,  and  must  be  transmitted  to  the  Chief  Clerk,  (p. 
320,  ante). 

245.  The  payment  of  dividends  will  in  every  instance,  except  where  Payment  of 
a  local  bank  has  been  selected  by  the  creditors,  be  made  by  cheques  on 

the  insolvency  estates  account.  The  creditors  in  the  list  are  to  be 
numbered  consecutively,  and  corresponding  numbers  affixed  to  the 
cheques,     (p.  320,  ante). 

246.  The  total  amount  of  the  dividend  payable  shall  be  charged  in 
the  estate  cash-book  in  one  sum.     (p.  320,  ante). 

247.  If  the  dividend  has  been  paid  by  cheques  on  the  insolvency 
estates  account,  the  trustee,  on  the  expiration  of  six  months  from  the 
date  of  issue,  or  on  application  for  his  release,  if  that  event  occurs  earlier, 
shall  forward  to  the  Official  Accountant  any  cheques  remaining  in  hand, 
(pp.  193,  320,  ante). 

248.  If  the  dividend  has  been  paid  through  a  local  bank,  the  trustee 
shall,  at  the  expiry  of  six  months  from  the  date  of  the  declaration  of  a 
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RR.  248-54.  dividend,  forward  to  the  Official  Accountant  for  audit  vouchers  for  the 
dividends  paid  and  a  list  of  those  remaining  unclaimed,  and  shall  within 
48  hours  thereafter  pay  into  the  insolvency  unclaimed  dividend  fond 
the  amount  of  the  dividends  unclaimed.  Under  no  circumstances  are 
unclaimed  dividends  to  be  credited  to  the  estate,     (pp.  192,  320,  ant*i 

Notice  of  Anal         249-  Notice  of  intention  to  declare  a  final  dividend  shall  be  in  the 

dividend. 

Form  No.  97  in  the  Appendix,     (p.  321,  ante). 

Proxies. 

Form  and  filing       260.  (1)  A  general  proxy  shall  be  in  the  Form  No.  78  ;  a  special 
Rules  250  to  253  Proxv  snaU  be  in  the  Form  No.  79  in  the  Appendix. 

—compare  rules 

Bankruptcy  (2)  A  proxy  shall  be  lodged  with  the  assignee,  or,  as  the  case  maybe, 

the  trustee  not  later  than  four  o'clock  on  the  day  before  the  meeting  or 
adjourned  meeting  at  which  it  is  to  be  used.     (p.  160,  ante). 

(3)  As  soon  as  a  proxy  has  been  used  it  shall  be  filed  with  the  proceed- 
ings in  the  matter,     (p.  160,  ante). 


signature  0f  251.  A  proxy  given  by  a  creditor  shall  be  deemed  to  be  sufficiently 

proxy. 

executed  if  it  is  signed  by  any  person  in  the  employ  of  the  creditor 
having  a  general  authority  to  sign  for  such  creditor,  or  by  the  authorized 
agent  of  such  creditor  if  resident  abroad  ;  such  authority  shall  be  in 
writing,     (p.  159,  ante). 

Filling  in  when       252.  The  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be 
&c  '     accepted  if  such  creditor  has  attached  his  signature  or  mark  thereto  in 

the  presence  of  a  witness,  who  shall  add  to  his  signature  his  description 
and  residence  ;  and  provided  that  all  insertions  in  the  proxy  are  in  the 
handwriting  of  the  -witness,  and  such  witness  shall  have  certified  at  the 
foot  of  the  proxy  that  all  such  insertions  have  been  made  by  him  at  the 
request  of  the  creditor  and  in  his  presence  before  he  attached  his  sign* 
fcure  or  mark.     (p.  160,  ante). 

Minors  not  to  be      253.  No  person  shall  be  appointed  a  general  or  special  proxy  who  is 

Pr0Xie8'  •  /  IRQ  4    \ 

a  minor,     (p.  loo,  ante). 

Meetings  of  Creditors. 

First  meeting  of  254.  The  general  meeting  of  creditors,  to  be  held  under  section  53  of 
section  53  of  the  the  Principal  Act,  shall  be  summoned  for  a  day  not  later  than  fourteen 
compare  First  days  after  the  date  of  the  order  for  sequestration,  unless  the  Court  for 
^avjiwpicy  Ad  anv  special  reason  deem  it  expedient  that  the  meeting  be  summoned  for 
a  later  day.     (p.  154,  ante). 
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258.  (1)  The  Chief  Clerk  shall  summon  the  meeting  by  giving  not    rr.  255*63. 
less  than  seven  days'  notice  of  the  time  and  place  thereof  in  the  Govern-  Chicf  Cierk 
fneitf  Gazette,  and  in  one  of  the  Melbourne  daily  newspapers,  and  also  to  summon- 

,  j  r-^v,     ,  Compare  First 

in  some  local  newspaper  if  the  proceedings  are  not  being  prosecuted  in  ¥h^?l,,e^rf 
Melbourne,     (p.  154,  ante).  1883- 

256.  The  assignee  shall  also,  as  soon  as  practicable,  send  to  the  Official  Assi^ee  to  send 

°  '  r  7  notice  thereof 

Accountant  and  each  creditor  mentioned  in  the  debtor's  schedule,  a  *J>  official 

'       Accountant  and 

notice  in  the  Form  No.  41  of  the  Appendix,  with  such  variations  as  creditor* 

.  Compare  ibid  (3). 

circumstances  may  require  of  the  time  and  place  of  the  meeting,  but 
the  proceedings  at  such  meeting  shall  not  be  invalidated  by  reason  of 
any  such  notice  not  having  been  sent  or  received  before  the  meeting. 
<pp.  154,  190,  ante). 

257.  The  Chief  Clerk  shall  fix  the  time  and  place  for  the  meeting,  and  Chief  cierk  to 

^  °  fix  day. 

»hall  be  the  chairman  thereat,     (p.  1 54,  ante).  Compare  rr.  90 

and  93, 

258.  The  Chief  Clerk  may  adjourn  the  meeting  from  time  to  time  l?*?lw'£* 
until  any  disputed  proof  is  finally  rejected  or  admitted,     (p.  154,  ante).  Adjournment  of 

meeting. 

259.  The  assignee,  or  if  he  cannot  conveniently,  some  other  person  Compare  r.  9i, 

ibid. 

authorized  by  writing  under  his  hand  shall  attend  the  meeting  and  ^j^neo  to 
produce  the  proofs  of  debt  delivered  to  or  sent  to  him.     (p.  154,  ante).  attend  nieelinK* 

r  r  •  \r  >  /    Compare  r.  98, 

ibid. 

260.  The  trustee  may  at  any  time  summon  a  general  meeting  of 

.  The  trustee  may 

creditors,  and  shall  do  so  whenever  so  directed  by  the  Court,  or  so  summon  meet- 

.  wjr  of  creditors. 

requested  by  a  resolution  of  creditors,  or  so  requested  in  writing  by  one-  compare  First 
sixth  of  the  creditors  in  number  and  value  who  have  proved,     (p.  155,  Bankruptcy  Act 

v  1SS3. 

ante). 

261.  Meetings  subsequent  to  the  meeting  under  section  53  of  the  Subsequent 

...  -r  meetings,  how 

Principal  Act,  shall  be  summoned  by  sending  notice  in  the  Form  No.  82  summoned. 

.I*  t  ..■*_  i  •    . .  .  ,  e  Compare  ibid  (fl\ 

in  the  Appendix,  with  such  variation  as  circumstances  may  require  of 
the  time  and  place  thereof  to  each  creditor  at  the  address  given  in  his 
proof,  and,  if  he  has  not  proved,  at  the  address  given  in  the  debtor's 
schedule  or  statement  of  affairs,  or  at  such  other  address  as  may  be 
known  to  the  person  summoning  the  meeting  ;  where  no  special  time  is 
prescribed  the  notices  shall  be  sent  off  not  less  than  three  days  before 
the  day  appointed  for  the  meeting,     (p.  155,  ante). 

262.  The  chairman  at  meetings  subsequent  to  the  meeting  under  Chairman, 
section  53  of  the  Principal  Act  shall  be  such  person  as  the  meeting  by  ComParc  tt"^7)* 
resolution  appoints,     (p.  156,  ante). 

263.  Where  a  meeting  of  creditors  is  called  by  notice  the  proceedings  Non-reception 
had  and  resolutions  passed  at  such  meeting  shall,  unless  the  Court  creditor, 
otherwise  orders,  be  valid,  notwithstanding  that  some  creditors  shall  jum^tptcy    ' 
not  have  received  the  notice  sent  to  them.     (p.  155,  ante). 
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Place  and  time 
of  adjourned 
meeting. 

Compare  r.  256, 
Bankruptcy 
Rule*  1886. 


Ordinary 
resolution. 

Compare  r.  98, 


jpai 

nvei 


RR.  264-71,        264.  An  affidavit  by  the  trustee  or  his  solicitor,  or  the  clerk  of  either 
of  such  persons,  that  the  notice  of  any  meeting  of  creditors  or  sitting  of 

Proof  of  notice. 

Compare  r.  253,  *ne  Court  has  been  duly  posted,  shall  be  sufficient  evidence  of  such 
fades  im?       notice  having  been  duly  sent  to  the  person  to  whom  the  same  was 

addressed.     The  affidavit  shall  be  in  the  Form  No.  83  in  the  Appendix. 

with  such  variations  as  circumstances  may  require. 

meetSnOT^1110™'      ^^'  ^ne  costs  °*  summoning  a  meeting  of  creditors,  at  the  instance 
Compare  of  any  person  other  than  the  assignee  or  trustee,  shall  be  paid  by  the 

repealed  r.  254, 

Bankrupted/       person  at  whose  instance  it  was  summoned,  to  be  repaid  to  him  out  of 

Bules  1886.  r  r 

the  estate,  if  the  creditors  or  the  Court  shall  so  direct,     (p.  155,  ante). 

meitin™ienfc  °f      266.  Meetings  of  creditors  may  be  adjourned  from  time  to  time,  as 
the  creditors  by  an  ordinary  resolution  may  direct,     (p.  156,  ante). 

267.  Where  a  meeting  of  creditors  is  adjourned,  the  adjourned  meet- 
ing shall  be  held  at  the  same  place  as  the  original  place  of  meeting, 
unless  in  the  resolution  for  adjournment  another  place  is  specified,  (p. 
156,  ante). 

268.  (1)  Directions  of  creditors  at  a  meeting  shall,  except  thereby 
the  acts  or  these  Rules  otherwise  required,  be  given  by  an  ordinary 
resolution,     (p.  156,  ante). 

(2)  The  trustee  shall  send  to  the  Chief  Clerk  a  copy  certified  by  him 
of  every  resolution  of  a  meeting  of  creditors,  except  the  meeting  under 
section  53  of  the  Principal  Act. 

269.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  the  meeting 
Compare  First  held  under  section  53  of  the  Principal  Act,  or  at  any  other  meeting  of 
Bankruptcy  Act  creditors,  unless  he  has  duly  proved  a  debt,  provable  in  insolvency,  to 

be  due  to  him  from  the  debtor,  and  the  proof  has  been  duly  lodged 
within  the  time  prescribed,     (p.  160,  ante). 

270.  For  the  purpose  of  voting  a  secured  creditor  shall,  unless  he 
surrenders  his  security,  state  in  his  proof  the  particulars  of  his  security, 
the  date  when  it  was  given,  and  the  value  at  which  he  assesses  it,  and 
shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him  after  deducting  the  value  of  his  security.  If  he  votes  in  respect  of 
his  whole  debt  he  shall  be  deemed  to  have  surrendered  his  security, 
unless  the  Court,  on  application,  is  satisfied  that  the  omission  to  value 
the  security  has  arisen  from  inadvertence,     (pp.  161,  308,  ante). 

271.  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured 
by  a  current  bill  of  exchange  or  promissory  note  held  by  him,  unless  he 
is  willing  to  treat  the  liability  to  him  thereon  of  every  person  who  is 
liable  thereon  antecedently  to  the  debtor,  and  against  whom  an  order 


Insolvency  JitUes 
1890. 


Copy  of  resolu- 
tion for  Chief 
Clerk. 

Compare  ibid. 


Meeting  of 
creditors. 


Voting  by 

secured 

creditor. 

Compare  ibid 
(10). 


Vote  on  debt 
secured  bv 
current  bill  or 
note. 

Compare  P>id 
(11). 
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for  sequestration  in  insolvency  has  not  been  made,  and  whose  affairs  are    RR.  271-79. 
not  being  liquidated  by  arrangement,  and  who  has  not  made  a  statutory 
composition  with  his  creditors  as  a  security  in  his  hands,  and  to  estimate 
the  value  thereof,  and  for  the  purposes  of  voting,  but  not  for  the  pur- 
poses of  dividend,  to  deduct  it  from  his  proof,     (p.  161,  ante). 

272.  If  an  order  of  sequestration  is  made  against  one  partner  of  a  Proof  of  partner- 

t*  ,  i  i        i     .    •      i  •  i_     i      ship  debt  against 

firm  any  creditor  to  whom  that  partner  is  indebted,  jointly  with  the  insolvent  of  a 

firm. 

other  partners  of  the  firm  or  any  of  them,  may  prove  his  debt  for  the  pur-  compare  First 
pose  of  voting  at  any  meeting  of  creditors,  and  shall  be  entitled  to  vote  Bankruptcy  Act 

1883 

thereat,     (p.  162,  ante). 

273.  The  chairman  of  a  meeting  shall  have  power  to  admit  or  reject  chairman  may 

admit  or  reject 

a  proof  for  the  purpose  of  voting,  but  his  decision  shall  be  subject  to  » proof  for 
appeal  to  the  Court.     If  he  is  in  doubt  whether  the  proof  of  a  creditor  ™ting. 
should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to,  (uy 
and  shall  allow  the  creditor  to  vote,  subject  to  the  vote  being  declared 
invalid  in  the  event  of  the  objection  being  sustained,     (p.  162,  ante). 

274.  A  creditor  may  vote  either  in  person  or  by  proxy,    (p.  158,  ante).  Voting. 

Compare  ibid  • 

275.  A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk,  or 

any  other  person  in  his  regular  employment.     In  such  case  the  instru-  compare  ibid 

(17). 

ment  of  proxy  shall  state  the  relation  in  which  the  person  to  act  there- 
under stands  to  the  creditor,     (p.  158,  ante). 

276.  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the-assignee  Deposit  of  proxy 

i-n«iiii        with  assignee. 

or  trustee,  as  the  case  may  be,  not  later  than  Four  o  clock  on  the  day  compare  ibid 
before  the  meeting  at  which  it  is  to  be  used.     (p.  160,  ante).  *19* 

277.  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  Solicitation  by 

.  trustee. 

solicitation  has  been  used  by  or  on  behalf  of  a  trustee  in  obtaining  compare  ibid 
proxies  or  in  procuring  the  trusteeship,  except  by  the  direction  of  a 
meeting  of  creditors,  the  Court  shall  have  power,  if  it  think  fit,  to  order 
that  no  remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose 
behalf  such  solicitation  may  have  been  exercised,  notwithstanding  any 
resolution  of  the  committee  of  inspection  or  of  the  creditors  to  the  con- 
trary,    (p.  24,  ante). 

278.  The  chairman  of  a  meeting  may,  with  the  consent  of  the  meeting,  chairman  may 
adjourn  the  meeting  from  time  to  time  and  from  place  to  place,     (p.  156,  meeting. 
ante).  (£mparc  ibid 

279.  A  meeting  of  creditors  shall  not  be  competent  to  act  for  any  what  meeting 
purpose  except  the  election  of  a  chairman,  the  proving  of  debts,  and  the  quorum, 
adjournment  of  the  meeting,  unless  there  are  present  or  represented  §»mpare  iWff 
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RR.  279-85.    thereat  at  least  three,  or  all  the  creditors  if  their  Dumber  does  not 


exceed  three,     (p.  156,  ante). 

Quorum.  280.  In  calculating  a  quorum  of  creditors  present  at  a  meeting,  those 

Ru^\^       persons  only  who  are  entitled  to  vote  at  the  meeting  shall  be  reckoned 
(p.  156,  ante). 

meetSIsr  HCno  °'      281.  If  within  half-an-hour  from  the  time  appointed  for  the  meeting 
quorum.  other  than  the  general  meeting  under  section  53  of  the  Principal  Act  a 

^nk™&cy^A<*  quorum  of  creditors  is  not  present  or  represented,  the  meeting  shall  be 
188S*  adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and 

place,  or  to  such  other  day  as  the  chairman  may  appoint,  not  being  less 
than  seven  or  more  than  21  days.     (p.  156,  ante). 

Minutes  of  282.  The  chairman  of  every  meeting  shall  cause  minutes  of  the  pro- 

ConiparettM      ceedings  at  the  meeting  to  be  drawn  up  and  fairly  entered  in  a  book 
(25)*  kept  for  that  purpose,  and  the  minutes  shall  be  signed  by  him  or  by  the 

chairman  of  the  next  ensuing  meeting,     (p.  156,  ante). 

Proxy  bavin*  283.  No  person  acting  either  under  a  general  or  special  proxy  shall 

an  interest  * 

incompetent  to    vote  in  favour  of  any  resolution  which  would  directly  or  indirectly  place 
Compare  ibid      himself,  his  partner,  or  employer  in  a  position  to  receive  any  remunera- 
tion out  of  the  estate  of  the  debtor,  otherwise  than  as  a  creditor  rateably 
with   the   other   creditors  of  the  debtor.     Provided  that  where  any 
person  holds  special  proxies  to  vote  for  the  appointment  of  himself  aa 

trustee  he  may  use  the  said  proxies  and  vote  accordingly,  (p.  1 59,  anle). 

• 

Proceedings  by  Company  or   Co-partnership. 
Public  officer  or       284.  A  petition  under  Part  TTT.  or  IV.  of  the  Principal  Act,  or  a 

agent  of  com- 


pany,  &c.  debtor's  summons  against  any  debtor  to  any  company  or  co-partnership 

Compare  r. 
Bankruptcy 
Rules  1886. 


Bemkruptl'y        duly  authorized  to  sue  and  be  sued  in  the  name  of  a  public  officer,  or 


agent  of  such  company  or  co-partnership,  may  be  presented  by  or  sued 
out  by  such  public  officer  or  agent  as  the  nominal  petitioner  for  and  on 
behalf  of  such  company  or  co-partnership,  on  such  public  officer  or  agent 
filing  an  affidavit  stating  that  he  is  such  public  officer  or  agent,  and 
that  he  is  authorized  to  present  or  sue  out  such  petition  or  debtor* 
summons.  Where  a  corporate  body  is  petitioner  or  plaintiff^  any 
affidavit  in  support  of  such  petition  or  debtor's  summons  may  be  made 
by  a  director  or  other  officer  on  its  behalf,     (pp.  85,  87,  104,  121,  anU.) 

Proceedings  by  or  against  Firm. 

Attestation  of         285.  Where   any   notice,  declaration,  petition,   or  other  docament 
compare  r.  259,  requiring  attestation  is  signed  by  a  firm  of  creditors  or  debtors  in  the 
firm  name,  the  partner  signing  for  the  firm  shall  add  also  to  his  own 


ibid. 
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signature,  e.g.,  "  Brown  and  Co.,  by  James  Green,  a  partner  in  the  said    rr.  285-90. 
firm."     (pp.  31,  74,  103,  ante). 

286.  Any  notice,  petition,  or  debtor's  summons  for  which  personal  service  on  firm. 
service  is  necessary  shall  be  deemed  to  be  duly  served  on  all  the  members  ^J^!^,260, 
of  a  firm  if  it  is  served  at  the  principal  place  of  business  of  the  firm  in  RtUe* 1886" 
Victoria  on  any  one  of  the  partners,  or  upon  any  person  having,  at  the 

time  of  service,  the  control  or  management  of  the  partnership  business 
there,     (pp.  42,  122,  ante). 

287.  Where  a  firm  of  debtors  file  a  declaration  of  inability  to  pay  Debtor's  petition 
their  debts,  or  petition  under  Part  III.  of  the  Principal  Act,  the  same  Compftre  r  26i, 
shall  contain  the  names  in  full  of  the  individual  partners,  and  if  such  lbld 
declaration  or  petition  is  signed  in  the  firm  name  the  declaration  or 

petition  shall  be  accompanied  by  an  affidavit,  made  by  the  partner  who 
signs  the  declaration  or  petition,  showing  that  all  the  partners  or  the 
greater  number  of  partners  within  Victoria  concur  in  the  filing  of  the 
the  same.     (pp.  74,  80,  118,  ante.) 

288.  An  order  of  sequestration  under  Parts  III.  or  IV.  of  the  Prin-  Adjudication 

against  flrni. 

cipal  Act,  made  against  a  firm,  shall  operate  as  if  it  were  an  order  made  compare  r.  262, 
Against  each  of  the  persons  who  at  the  date  of  the  order  is  a  partner  in  l 
that  firm.     (pp.  76,  93,  ante). 

Joint  and  Separate  Estates. 

289.  (1)  Where  the  estate  of  a  firm  is  sequestrated,  or  adjudged  to  Meeting  under 
be  sequestrated,  the  joint  and  separate  creditors  shall  collectively  be  principal  Act. 
convened  to  the  general  meeting  of  creditors  under  section  53  of  the  Sw^*1*  r' 285> 
Principal  Act.     (pp.  154,  157,  162,  ante). 

(2)  On  the  sequestration,  or  adjudication  of  sequestration,  of  a  part-  Adjudication, 
nership  the  person  appointed  trustee  under  section  53  (1),  or  section  64  esuteto°be°,nt 
(2),  of  the  Principal  Act  to  fill  the  office  of  trustee  of  the  joint  estate  separate0 estates. 
shall  be  the   trustee   of  the   separate  estates.     Each  set  of  separate  Compare  r.  268, 
creditors  may  appoint  its  own  committee  of  inspection  ;  but  if  any  set 
of  separate  creditors  do  not  appoint  a  separate  committee,  the  committee 
(if  any)  appointed  by  the  joint  creditors  shall  be  deemed  to  have  been 
appointed  also  by  such  separate  creditors,     (p.  202,  ante). 

290.  If  any  two  or  more  of  the  members  of  a  partnership  constitute  separate  firms. 
a  separate  and  independent  firm,  the  creditors  of  such  last-mentioned  9/2™**"* r-  260» 
firm  shall  be  deemed  to  be  a  separate  set  of  creditors,  and  to  be  on  the 

same  footing  as  the  separate  creditors  of  any  individual  member  of  the 
firm.  And  where  any  surplus  shall  arise  upon  the  administration  of 
the  assets  of  such  separate  or  independent  firm,  the  same  shall  be  carried 
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RR.  290-94.  over  to  the  separate  estates  of  the  partners  in  such  separate  and 
independent  firm  according  to  their  respective  rights  therein,  (p.  329, 
ante). 

Apportionment       291.  (1)  Where  joint  and  separate  estates  are  being  administered  the 

nmneration.re     remuneration  of  the  trustee  in  respect  of  the  administration  of  the 

^nlnV'  27°'  J°*nt  estate  may  be  fixed  by  the  creditors,  or  (if  duly  authorized)  by  the 

Rides  1880.         committee  of  inspection  of  such  joint  estate,  and  the  remuneration  of 

the  trustee  in  respect  of  the  administration  of  any  separate  estate  may 

be  fixed  by  the  creditors  or  (if  duly  authorized)  by  the  committee  (£ 

inspection  of  such  separate  estate,     (p.  63,  ante). 

Property  of  (2)  Where  the  estate  of  one   member  of  a  partnership   has  been 

msanie trustee,  sequestrated  or  adjudged  to  be  sequestrated,  and  subsequently  the 
Bankrupt%  !tc/  estate  of  another  member  of  the  same  partnership  is  sequestrated  or 
adjudged  to  be  sequestrated,  the  proceedings  in  such  last-mentioned 
sequestration  shall  be  prosecuted  in  or  transferred  to  the  Court  of  the 
district  in  which  proceedings  under  the  first-mentioned  sequestration 
are  in  course  of  prosecution,  and,  unless  the  Court  otherwise  direct* 
the  same  trustee  shall  be  appointed  as  may  have  been  appointed  in 
respect  of  the  property  of  the  first-mentioned  member  of  the  partner- 
ship, and  the  Court  may  give  such  directions  for  consolidating  the  pro- 
ceedings under  the  sequestrations  as  it  thinks  just.     (p.  203,  ante). 

Lunatics. 

Lunatics.  292.  Where  any  debtor,  or  creditor,  or  insolvent  is  a  lunatic,  not  so 

SonK^»<ci/273,  f°und  by  inquisition,  or  declared,  the  Court  may  appoint  such  person  as 
the  Court  shall  think  fit  to  do  any  act  required  by  the  Acts  or  Rules 
to  be  done  by  such  debtor,  creditor,  or  insolvent,     (p.  28,  ante). 

Certificate  op  Discharge. 
Application  for        293.  An  insolvent  intending  to  apply  for  a  certificate  of  discharge 


Rides  1880. 


certificate. 


▼       ri> 


Vide  b.  28  (i),      shall  make  his  application  to  the  Court,  in  writing,  in  the  Form  No.  ob 
1883.  in  the  Appendix,  with  such  variations  as  circumstances  may  require, 

and  thereupon  the  Court  shall  appoint  a  day  for  hearing  the  application 

in  open  Court,     (p.  373,  ante). 


Application. 


294.  Notice  of  the  appointment  by  the  Court  of  the  day  for  hearing 
Compare  the  application  for  a  certificate  in  the  Form  No.  61  in  the  Appendix 

fOttPfl.1  f*f  1   Plll£ 

236,  Bankruptcy  shall  20  days  before  the  day  so  appointed  be  sent  by  prepaid  post  letter 

Rule*  1 986.  ^  .       . 

to  each  creditor,  as  to  those  creditors  who  have  proved  in  the  msoivenoFi 
to  the  address  given  in  the  creditors,  proof,  and  as  to  those  creditors 
who  have  not  proved  to  the  address  appearing  in  the  insolvent's  schedule, 
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and  the  notice  to  be  published  by  the  insolvent  in  the  Government   rr,  294-98. 
Gazette  of  the  day  appointed  by  the  Court  for  hearing  the  application  Noticc  ^ 
shall  be  signed  by  the  insolvent,  and  shall  be  in  the  Form  No.  59  in  the  creditore- 
Appendix  with  such  variations  as  circumstances  may  require,     (p.  374, 
ante). 

295.  Notice  of  the  time  and  place  appointed  by  the  Court  for  hearing  Notice  to 
the  application  for  his  certificate  shall  be  given  by  the  insolvent  to  the  F      ^o  ^ 
trustee  not  later  than  20  days  before  the  time  so   appointed.     Such  Vide  s.  138,  Act 

J  l  of  1890. 

notice  may  be  given  by  a  registered  letter  sent  by  post  to  the  last-known 
address  of  the  trustee. 

296.  Not  less  than  three  days  before  the  day  appointed  by  the  Court  {j^ffi11  to  bo 
for    hearing  the    application  the  insolvent  shall  file  in  the  Court  an  in9°lvenf- 
affidavit  in  the  Form  No.  62  in  the  Appendix  (so  far  as  such  form  is 
applicable),  stating  therein  that  20  days  before  the  day  so  appointed 

the  notices  to  creditors  and  the  notice  to  the  trustee  required  by  the 
two  last  preceding  Rules  have  been  duly  sent  as  prescribed  by  the  said 
Rules.  The  insolvent  shall  also  at  the  same  time  leave  with  the  Chief 
Clerk  a  copy  of  the  Government  Gazette  containing  the  publication  of 
the  notice  prescribed  by  section  128  of  the  Principal  Act,  and  the  Chief 
Clerk  shall  thereupon  file  with  the  proceedings  the  page  of  the  Govern- 
ment Gazette  in  which  such  notice  is  published,     (p.  375,  ante). 

297.  (1)  In  ever}r  case  of  an  application  by  an  insolvent  for  a  certifi-  Report  of 

trustee. 

cate,  the  report  by  the  trustee  to  the  Court  shall  be  signed  by  him  and  compare  r.  46, 
filed  in  the  Court  seven  days  before  the  day  appointed  for  hearing  the  mae»  18$». 
application. 

(2)  Such  report  shall  afford  the  fullest  possible  information  with 
regard  to  the  insolvent's  conduct  and  affairs,  and  the  cause  of  his  insol- 
vency, and  shall  state  either  that  the  insolvent  did  keep  proper  books 
in  the  business  or. occupation  carried  on  by  him,  and  the  name  and 
character  of  such  books  ;  or  if  he  did  not  keep  proper  books  shall  specify 
the  books  which,  in  his  opinion,  should  have  been  kept  by  the  insolvent, 
and  shall  state  clearly  the  names  and  characters  of  those  which  the 
insolvent  has  omitted  to  keep.  It  shall  be  the  duty  of  the  trustee 
whether  the  report  is  favorable  or  otherwise  to  bring  under  the  notice  of 
the  Court  all  facts  which  the  Court  ought  to  have  in  mind  in  con- 
sidering whether  a  certificate  should  or  should  not  be  granted.  It  shall 
not  be  sufficient  for  the  trustee  to  say  that  he  knows  of  no  reason  why 
a  certificate  should  not  be  granted. 

298.  Where  an  insolvent  intends  to  dispute  any  statement  with  regard  Evidence  in 

,.  ,  i/*».  ■       i  •        i  ii  answer  to 

to  his  conduct  and  affairs  contained  in  the  trustee  s  report,  he  shall  not  report, 
less  than  two  days  before  the  hearing  of  the  application  for  a  certificate  Sfc?**1*'"4'' 


636  INSOLVENCY    RULES    1898. 

RR.  298-304.  give  notice,  in  writing,  to  the  trustee  specifying  the  statements  in  the 
report,  if  any,  which  he  proposes  at  the  hearing  to  dispute.  Any  creditor 
who  intends  to  oppose  the  certificate  of  an  insolvent  on  grounds  other 
than  those  mentioned  in  the  trustee's  report  shall  give  notice  of  the 
intended  opposition,  stating  the  grounds  thereof  to  the  trustee  not  le* 
than  two  days  before  the  hearing  of  the  application,     (p.  376,  ante). 

Procedure  where      299.  On  the  hearing  of  an  application  by  an  insolvent  for  a  certificate 

application  not 

opposed.  of  discharge,  if  the  same  be  not  opposed,  the  Court  may  take  into  cmj- 

^luJv^cy' HuUm  sideration  the  depositions  (if  any)  of  the  insolvent,  and  any  written 
report  made  to  the  Court  by  the  trustee  or  Official  Accountant  as  to 
the  conduct  and  affairs  of  the  debtor  and  any  evidence  the  insolvent 
may  bring  forward,  and  if  the  insolvent  desire  it  and  the  Court  shall 
think  fit,  shall  direct  the  Chief  Clerk  to  furnish  the  insolvent  with 
notice,  in  writing,  of  matters  requiring  explanation,  and  after  such 
explanation  (if  any)  the  Court  shall  decide  upon  the  application  in 
accordance  with  the  Acts.     (pp.  194,  375,  ante). 

Trustee  or  any        300.    The  trustee  or  Official  Accountant  or   any  creditor  who  has 

creditor  may  J 

oppose.  proved  his  claim  may  without  notice  to  the  insolvent  oppose  the  insol- 

Bankniptcy  Act  vent's  application  for  a  certificate,     (pp.  194,  376,  379,  ante). 

1890. 

Consolation  of  301.  Oppositions  to  an  application  for  a  certificate  of  discharge  may 
be  consolidated  by  order  of  the  Court,     (p.  380,  ante). 

Procedure  where      302.  If  an  application  for  a  certificate  be  opposed  the  person  opposing 

application 

opposed.  shall  open  his  case  and  give  such  evidence,  in  addition  to  depositions  of 

Insohvncy  '  the  insolvent  already  taken,  if  he  relies  upon  any  such  depositions,  as 
he  may  think  fit,  and  after  he  has  closed  his  case  the  insolvent  shall 
open  his  case  and  give  such  evidence  as  he  may  think  fit,  and  sum  up 
the  same,  and  the  person  opposing  may  reply.  If  the  insolvent  intends 
to  give  no  evidence  he  shall  state  his  intention,  and  the  person  opposing 
shall  sum  up  his  evidence,  and  the  insolvent  may  reply,     (p.  381.  ariU). 

Evidence,  how         303.  Upon  application  for  a  certificate  evidence  in  addition  to  depos- 

compare  r.  123,    tions  of  the  insolvent  already  taken  and  the  trustee's  report  and  Official 

Accountant's  report  (if  any)  shall  be  given  vivd  voce  in  open  Court,  but 

the  Court  may  allow  affidavits  to  be  used,  or  the  whole  or  part  of  the 

evidence  to  be  taken  on  commission,     (p.  375,  ante). 

Attendance  by         304.  The  insolvent  shall  attend  the  Court  on  the  day  appointed  for 

insolvent.  '       rr 

Compare  r.  125,  hearing. the  application  for  his  certificate,  and  on  any  day  or  days  of 
adjournment  unless  the  Court  otherwise  orders,  and  if  he  fail  to  attend 
without  reasonable  excuse  he  shall  be  deemed  guilty  of  contempt  of 
Court,  and  may  be  punished  accordingly,     (pp.  343,  375,  ante). 
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305.  Every  insolvent  before  applying  to  the   Chief   Clerk   for  an     rr.  305»9. 
appointment  for  an  application  for  a  certificate  shall  file  an  affidavit  Affldavit  bv 
stating  that  three  months  have  elapsed  since  the  date  of  the  order  of  J^iSS'oSf101* 
sequestration,  and  that  his  estate  has  paid  or  will  pay  7s.  in  the  £1   to  Compare  r.  120, 

*■*■•'  Insolvency 

all  his  creditors,     (p.  373,  ante).  *'<<«  i**>- 

306.  If  an  insolvent  cannot  truly  state  that  his  estate  has  paid  or  Affidavit  by 

•ii  i        ni  ii  i  •  t  i         i     ii     •  t     *    /.i.  i      insolvent  where 

will  pay  ts.  m  the  i>l  to  all  his  creditors,  he  shall,  instead  of  filing  the  seven  shillings 

affidavit  required  by  the  last  preceding  Rule,  tile  an  affidavit  setting  comparer.  12: , 

out  the  true  circumstances  of  his  case,  and  that  his  estate  has  not  and 

will  not  be  able  to  pay  7s.  in  the  £1,  and  he  must  serve  notice  upon  the 

trustee  and  the  Official  Accountant  and  each  creditor  not  less  than  21 

days  before  the  day  appointed  for  the  hearing  of  the  application  for  a 

certificate  that  he  intends  to  apply  to  the  Court  upon  the  day  appointed 

for  such  hearing  to  dispense  with  the  condition  mentioned  in  section 

1 39  of  the  Principal  Act,  and  the  trustee  and  the  Official  Accountant 

and  any  creditor  who  has  proved  his  claim  may  be  heard  in  opposition 

to  such  application  to  dispense  with  such  condition,    (pp.  194,  373,  376, 

ante). 

307.  Such  application  shall  be  heard  upon  affidavit;  all  depositions  proceedings  on 
of  the  insolvent  already  taken  in  the  estate,  and  the  trustee's  report  dispensation. 
and  the  Official  Accountant's  report  (if  any)  may  be  read  ;  the  Court  S#ipare  r" 128, 
may  postpone  its  decision  upon  such  application  until  it  shall  have 

heard  the  application  for  a  certificate ;  the  Court  may  adjourn  the 
hearing  of  any  application  for  a  certificate  to  give  an  opportunity  of 
compliance  with  the  condition  of  paying  7s.  in  the  £1.     (p.  377,  ante). 


308.  If  an  insolvent  does  not  apply  within  six  months  after  seques-  Trustee 


or 


tration  for  his  certificate,  a  Judge,  on  the  application  of  the  trustee  or  force  application 
a  creditor,  may  order  him  to  attend  on  a  day  named  in  the  order,  and  c 
if  he  attend,  or,  if  not  attending,  he  is  brought  before  the  Court  on  ibtd- 
warrant,  the  Court  shall  proceed  to  hear  the  witnesses  (if  any)  produced 
by  the  trustee  or  opposing  creditor,  and  the  Court  shall  then  hear  the 
insolvent's  witnesses  (if  any)  and  argument  as  on  an  ordinary  applica- 
tion, and  make  such  order  as  it  may  think  fit.     (pp.  383,  384,  ante). 

309.  If,  at  the  hearing  of  any  application  for  a  certificate  of  dis-  Court  may 

adjourn 

charge,  it  shall  appear  to  the  Court  that  all  costs,  charges,  and  expenses  application  for 
of  the  assignee  and  trustee  allowed  by  the  Court  or  by  these  Rules  have  a«n*rnee  and 

0  .  trustee  to  be 

not  been  paid,  the  Judge  may  adjourn  the  hearing  of  the  application  P*id- 
until  such  costs,  charges,  and  expenses  have  been  paid.     (pp.  59,  379, 
ante). 
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RR.  310-13.        310.  The  order  of  the  Court  made  on  an  application  for  a  certificate 
order!  °^  discharge  shall  not  be  delivered  out  until  after  the  expiration  of  the 

compare  rr.  mi  time  allowed  for  appeal,  or  if  an  appeal  be  entered,  until  after  the 

and  139  under  rr        '  rr 

Bankruptcy  Act  decision  of  the  Supreme  Court  thereon.     The  order  shall  be  dated  the 

1U69.  r 

Compare  r.  50,    day  on  which  it  is  made,  but  it  shall  not  take  effect  until  it  has  beeo 

Bankruptcy 

RtUen  1800.  delivered  out.  As  soon  as  the  order  has  been  delivered  out  the  order 
shall  take  effect  as  from  the  day  of  its  date.  The  order  shall  be  in  one 
of  the  Forms  Nos.  66  to  70  in  the  Appendix,  as  the  case  may  require. 
The  certi6cate  shall  be  in  the  Form  No.  7 1  in  the  Appendix,  with  such 
variations  as  circumstances  may  require,     (p.  378,  ante). 


Costs  of 
application. 

Compare  r.  48, 
ibid. 


Accounts  of 

after-acquired 

property. 

Compare  r.  f»3, 
ibul. 


Verification  of 
Mtatements  of 
after-acquired 
property. 

Compare  r.  54, 
ibid. 


311.  An  insolvent  shall  not  be  entitled  to  have  any  of  the  costs  of 
or  incidental  to  his  application  for  a  certificate  of  discharge  allowed  to 
him  out  of  his  estate.  The  Court  may  make  such  order  as  to  the  costs 
incurred  by  the  trustee  or  the  Official  Accountant  or  any  creditor  of 
and  incidental  to  the  insolvent's  application  for  his  certificate  of  dis- 
charge as  the  Court  may  think  fit.     (pp.  59,  194,  379,  ante). 

312.  Where  an  insolvent  has  not  obtained  a  certificate  of  discharge, 
or  where  he  has  obtained  a  certificate  of  discharge  subject  to  any  con- 
ditions as  to  his  future  earnings  or  after-acquired  property,  or  subject 
to  the  suspension  of  such  certificate  either  for  a  specified  time  or  until 
such  dividend  as  the  Court  may  fix  has  been  paid  to  the  creditors,  it 
shall  be  his  duty  until  he  obtains  a  certificate  of  discharge  or  until  such 
condition  is  satisfied,  or  until  the  period  of  extension  has  expired,  or 
until  such  dividend  is  paid  (as  the  case  may  be),  from  time  to  time  to 
give  the  trustee  and  Official  Accountant  or  the  Court  such  information 
as  the  trustee,  Official  Accountant,  or  the  Court  may  require  with 
respect  to  his  earnings  and  after-acquired  property  and  income,  or  rights 
to  property  or  income,  and  not  less  than  once  a  year  to  file  in  the  Court 
a  statement  showing  the  particulars  of  any  property  or  income  he  may 
have  acquired  or  become  entitled  to  subsequent  to  his  discharge. 
(pp.  195,  342,  ante). 

313.  Any  statement  of  after-acquired  property  or  income  filed  by  an 
insolvent  who  has  not  obtained  a  certificate  of  discharge  or  whose 
certificate  of  discharge  has  been  granted  subject  to  conditions  shall  be 
verified  by  affidavit,  and  the  Official  Accountant  or  trustee  may  require 
the  insolvent  to  attend  before  the  Court  to  be  examined  on  oath  with 
reference  to  the  statements  contained  in  such  affidavit,  or  as  to  his 
earnings,  income,  after-acquired  property,  or  dealings.  Where  an 
insolvent  neglects  to  file  such  affidavit  or  to  attend  the  Court  for 
examination  when  required  so  to  do,  or  properly  to  answer  all  such 


Compare  r.  132* 

InBoivencif 

HuletlSM. 
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questions  as  the  Court  may  put  or  allow  to  be  put  to  him,  the  Court    rr.  313-16. 
may,  on  the  application  of  the  Official  Accountant  or  trustee,  rescind 
the  order  of  discharge.     The  affidavit  shall  be  in  the  Form  No.  72  in 
the  Appendix,  with  such  variations  as  circumstances  may  require,     (p. 
342,  ante). 

314.  Where  the  insolvent  applies  to  the  Court  to  modify  the  terms  Application  for 

modification  of 

of  the  order  for  a  certificate  of  discharge  on  the  ground  that  there  is  no  order, 
reasonable  probability  of  his  being  in  the  position  to  comply  with  the  B°(uJcruptcy  ' 
terms  of  such  order,  he  shall  give  fourteen  days'  notice  of  the  day  fixed 
for  hearing  the  application  to  the  Official  Accountant  and  the  trustee, 
and  to  all  his  creditors,     (p.  386,  ante). 

315.  Any  person  intending  to  make  application  to  the  Court  under  Application  for 

J   r  °  rr  certificate  under 

section  152  of  the  Principal  Act  shall  cause  notice,  in  writing,  to  be  old  laws. 

served  on  the  official  assignee,  and  the  creditor  (if  any)  who  opposed  hisohennt 

the  grant  of  the  certificate  before  the  commissioner  or  Supreme  Court 

as  the  case  may  be,  twenty  days  at  least  before  the  time  fixed  for  the 

hearing  of  such  application.     If  the  creditor  who  opposed  is  dead  or 

has  left  Victoria,  it  shall  be  sufficient  to  serve  the  official  assignee.  The 

Court  may  on  cause  shown  on  special  application  direct  advertisements 

to  be  inserted  in  lieu  of  service  of  notice.     Every  person  applying 

under  section  152  of  the  Principal  Act  shall  file  with  the  Chief  Clerk 

at  Melbourne  an  affidavit  setting  out  the  date  of  the  sequestration,  and 

that  two  years  have  elapsed  since  the  refusal  of  the  certificate  by  the 

Supreme  Court  or  commissioner,  as  the  case  may  be,  and  what  dividend 

(if  any)  has  been  paid  in  his  estate  and  the  grounds  of  the  refusal  of 

his  certificate,  and  how  he  has  been  employed  in  the  meantime,  and 

what  have  been  his  means  (if  any)  of  paying  his  creditors.     The  Chief 

Clerk  of  the  Geelong  or  Beechworth  districts  respectively  shall,  upon 

any  application  being  made  to  the  Court  at  Melbourne  under  section  152 

of  the  Principal  Act  regarding  an  estate  situate  in  those  districts,  upon 

receiving  a  request  in  writing  so  to  do,  together  with  the  fee  of  One 

pound,  forward  to  the  Chief  Clerk  at  Melbourne  the  papers  in  such 

estate,  and  after  the  application  has  been  disposed  of  the  Chief  Clerk  at 

Melbourne   shall    return   such   papers.     Any    creditor  or   the   official 

or  elected  assignee  may  appear  and  be  heard  on  any  application  under 

section  152  of  the  Principal  Act.     (p.  403,  ante). 

PART  III.— TRUSTEES -COMMITTEE  OF  INSPECTION— OFFICIAL 
ACCOUNTANT— ACCOUNTS  AND  AUDIT. 

Accounts  and  Audit. 

316.  The  trustee  shall  keep  a  book  to  be  called  the  "  Record  Book,"  Comparer.  285 
in  which  he  shall  record  all  minutes,  all  proceedings  had,  and  resolu-  %  \kT\$s$! 
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RR.  816-21.  tions  passed  at  any  meeting  of  creditors,  except  the  general  meeting, 
under  section  53  of  the  Principal  Act,  or  of  the  committee  of  inspection, 
and  all  such  matters  as  may  be  necessary  to  give  a  correct  view  of  his 
administration  of  the  estate  ;  but  he  shall  not  be  bound  to  insert  in  tfe 
record  any  document  of  a  confidental  nature  (such  as  the  opinion  U 
counsel  on  any  matter  affecting  the  interest  of  the  creditors),  nor  need 
he  exhibit  such  document  to  any  person  other  than  a  member  of  the 
committee  of  inspection,     (p.  332,  ante). 

Cash  Book.  317.  The  trustee  shall  keep  a  book  to  be  called  the  "'Cash  Book," 

SS^S288,  which  sha11  be  in  the  Form  No.  37  in  the  Appendix,  in  which  he  shall 
enter  from  day  to  day  each  receipt  and  payment  made  by  him  in  such 
detail  as  will  fully  explain  its  nature.  Payments  for  rents,  salaries, 
wages,  <fcc.,  due  at  the  date  of  sequestration  or  liquidation  by  arrange- 
ment shall  be  entered  under  the  head  of  preferential  payments,  and 
carefully  distinguished  from  similar  payments  which  may  arise  or 
become  necessary  while  carrying  on  trade.  All  bank  transactions, 
whether  with  local  banks  or  insolvency  estates  account,  shall  be  duh 
entered  in  bank  columns,  save  only  when  local  banks  are  used  for  pur- 
poses of  transmission  to  the  insolvency  estates  account,  in  which  case 
the  payments  to  the  latter  account  alone  should  appear  in  the  bank 
columns,     (p.  332,  ante). 

318.  The  cash  book  must  record  the  actual  dates  on  which  all  moneys 
are  received  on  account  of  an  estate,  and  the  payments  out  must  be 
entered  under  the  date  when  cheques  are  issued,  except  in  the  case  of 
dividends,  which  must  be  entered  as  of  the  date  when  the  cheques  are 
received,     (p.  332,  ante). 

Books  to  be  31 9.  The  trustee  shall  submit  the  record  book  and  cash  book,  together 

committee  of      with  any  other  requisite  books  and  vouchers,  to  the  committee  of  inspec- 

inspection.  . 

Compare  r.  287  ^on  (^  any)  wnen  required,  and  not  less  than  once  every  three  months, 
and  to  the  Judge  or  Official  Accountant  when  required,  (pp.  191,  I9tf, 
333,  ante). 

Audit  of  cash  320.  The  committee  of  inspection  (if  any)  shall  not  less  than  once 

Com  re  288  ever7  *nree  months  audit  the  cash  book  and  certify  therein  under  their 
im-  hands  the  day  on  which  the  said  book  was  audited.     The  certificate 

shall  be  in  the  Form  No.  100  in  the  Appendix,  with  such  variations  as 

circumstances  may  require,     (pp.  1 98,  333,  ante). 

official  321.  (1)  Every  trustee  shall,  at  the  expiration  of  six  months  from  the 

audltof  trustee's  date  of  his  appointment,  and  at  the  expiration  of  every  succeeding  six 

OQA    months  thereafter,  transmit  to  the  Official  Accountant  the  record  book, 

Compare  r.  288,  ' 

*"*•  together  with  any  original  resolutions  of  the  creditors  or  committee  oi 
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inspection  not  entered  in  the  record  book,  and  a  duplicate  copy  of  the  rr.  321-20. 
cash  book  for  such  period,  verified  by  affidavit,  together  with  the 
vouchers  for  all  payments  and  allocations  for  taxable  charges  and  copies 
of  the  certificates  of  audit  by  the  committee  of  inspection  (if  any).  He 
shall  also  forward  with  the  first  accounts  one  office  copy  of  lists  A,  D, 
E,  and  F  of  the  insolvent's  schedule,  or  of  sheets  B,  C,  F,  G,  and  H  of 
the  debtor's  statement  of  affairs,  showing  thereon  respectively  in  red 
ink  the  amounts  realized,  and  explaining  the  cause  of  the  non-realiza- 
tion, of  such  assets  as  may  be  unrealized,     (pp.  192,  333,  ante). 

(2)  The  trustee  shall  at  each  audit  forward  to  the  Official  Accountant  Report  with 

x    '  audit. 

a  report  on  the  position  of  the  estate,     (pp.  192,  334,  ante).  Compare  r.  2S9f 

Bankruptcy 

(3)  When  the  estate  has  been  fully  realized  and  distributed,  the  Ac^o*un^f 
trustee  shall  forthwith  send  in  his  accounts  to  the  Official  Accountant  JSl»tionf«od 
although  the  six  months  may  not  have  expired,   (pp.  1U2,  334,  ante).       estate."  !°n° 

(4)  The  accounts  sent  in  by  the  trustee  shall  be  certified  and  verified  teS!pRre  r' 
by  him  according  to  the  Form  No.  99  in  the  Appendix,  (pp.  192, 334,  ante). 

322.  When   the   trustee's   account   has   been   audited,    the    Official  Truat;ec.g 
Accountant  shall  certify  that  the  account  has  been  duly  passed,  and  SerSSed  wide 
thereupon  the  duplicate  copy,  bearing  a  like  certificate,  shall  be  trans-  cSmmle  r.  290 
mitted  to  the  Chief  Clerk,  who  shall  file  the  same  with  the  proceedings 

in  the  sequestration,     (pp.  192,  334,  ante). 

323.  Where  a  trustee  has  not  since  the  date  of  his  appointment,  or  copy  of  accounts 


since  the  last  audit  of  his  accounts,  as  the  case  may  be,  received  or  paid  *° 

J        '  *^      Affidavit  of  no 

any  sum  of  money  on  account  of  the  debtor's  estate,  he  shall  at  the  w»eipt«. 
period  when  he  is  required  to  transmit  his  estate  account  to  the  Official  ibid. 
Accountant,  forward   to   the   Official   Accountant  an   affidavit  of  no 
receipts  or  payments,     (pp.  192,  334,  ante). 

324.  Where  at  the  first  audit  an  affidavit  of  no  receipts  or  payments  where  affidavit 

o 

Si . 
ret  audit 


is  furnished,  the  trustee  shall  forward  therewith  a  copy  of  the  assignee's  payment^ Tt 


account  of  receipts  and  payments  as  shown  by  the  estate  cash  book  on 
transfer  to  the  trustee,     (p.  334,  ante). 

325.  Upon  a  trustee  resigning  or  being  released  or  removed  from  his  Proceeding*  on 

resignation,  &c. 

office,  he  shall  deliver  over  to  the  Official  Accountant,  or  as  the  case  of  trustee. 
may  be,  to  the  new  trustee,  all  books  kept  by  him,  and  all  other  books,  iw?!pare  r' "  * 
documents,  papers,  and  accounts  in  his  possession  relating  to  the  office 
of  trustee,     (pp.  175,  193,  ante). 

326.  Where  an  order  of  sequestration  has  been  made  against  debtors  joint  and 

in  partnership,  distinct  accounts  shall  be  kept  of  the  joint  estate  and  of  accounts.68  "* 
the  separate  estate  or  estates,  and  no  transfer  of  a  surplus  from  a  sep-  SSJ1*"16  r* 293, 

41 
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RR.  326-33.  arate  estate  to  the  joint  estate  on  the  ground  that  there  are  no  creditors 
under  such  separate  estate  shall  be  made  until  notice  of  the  intention  to 
make  such  transfer  has  been  published  in  the  Government  Gazette  and 
in  one  of  the  Melbourne  daily  newspapers  and  in  some  local  newspaper 
when  the  proceedings  are  not  being  prosecuted  in  Melbourne,  (pp.  327. 
328,  ante). 

SirSrapre  **27.  The  Court  may,  on  the  application  of  the  trustee,  direct  in  wha: 

J^Jg*nd         manner  the  debtor's  books  of  account  and  other  documents  given  up  by 
Compare  r.  294,   him  or  any  of  them  may  be  disposed  of.     (p.  318,  ante). 

Bankruptcy 
Rules  1886. 

Expenses  of  328.  Where  property  forming  part  of  a  debtor's  estate  is  sold  by  the 

c  295    ^rus*iee  through  an  auctioneer  or  other  agent  the  gross  proceeds  of  the 

***•  sale  shall  be  paid  over  by  such  auctioneer  or  agent,  and  the  charges  and 

expenses  connected  with  the  sale  shall  afterwards  be  paid  to  such 
auctioneer  or  agent  on  the  production  of  the  necessary  allocatur  of  the 
Chief  Clerk.  Every  trustee  by  whom  such  auctioneer  or  agent  i> 
employed  shall  be  accountable  for  the  proceeds  of  every  such  sale,  (p 
184,  ante). 

Sales  by  private       329.  In  the  case  of  any  sale  by  private  contract  the  trustees  account 

contract. 

shall  show  the  name,  address,  and  occupation  of  the  purchaser,  and  the 
mode  in  which  the  amount  of  the  purchase  money  has  been  arrived  at. 
(p.  184,  ante). 

debto*"08 10  *^®'  *n  any  case  m  which»  under  the  provisions  of  section  120  of  the 

compare  r.  296,   Principal  Act,  a  trustee  makes  an  allowance  to  an  insolvent  out  of  his 

ibid. 

property,  such  allowance,  unless  the  creditors  by  special  resolution 
determine  otherwise,  shall  be  in  money,  and  the  amount  allowed  shall 
be  duly  entered  in  the  trustees  accounts,     (p.  181,  ante). 

Solicitor's  bill         331,  A  trustee  shall  not  be  allowed  in  his  accounts  any  sum  paid  bv 

of  costs  to  be  J  * 

taxed.  him  to  his  solicitor  for  his  bill  of  costs  unless  the  same  shall  have  been 

duly  taxed  as  between  solicitor  and  client,     (p.  50,  ante). 

Trustees. 

^CourtTor0        **32.  Every  application  to  the  Court  under  section  17,  sub-section  (1) 
registration.       Qf  the  imoivency  Act  1897,  shall  be  made  by  motion. 

Application  to        333.  No  order  under  said  section  17  sub-section  (1)  that  any  person 
&c.  '     shall  be  registered  as  qualified  to  be  appointed  to  the  office  of  trustee 

under  the  Acts  shall  be  made  except  after  the  expiration  of  fourteen 
days  from  the  publication  of  an  advertisement  by  the  applicant  or  some 
solicitor  on  his  behalf  in  the  Government  Gazette  and  in  one  of  the 
Melbourne  daily  newspapers,  and  also  in  some  local  newspaper  when? 
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the  applicant  resides,  if  not  in  the  Melbourne  district,  and  from  the    rr.  333.42, 
giving  of  notice  in  writing  by  him  or  some  solicitor  on  his  behalf  to  the 
Official   Accountant  of  his   intention   to   apply   to  be  so  registered. 
(p.  190,  ante). 

334.  Every  such  application  shall  be  made  to  the  Court  of  the  district  where  to  be 
in  which  the  applicant  resides.* 

335.  Every  such  application  shall  be  supported  by  an  affidavit  setting  ^JJJjjJ in 
forth  the  giving  of  notice  to  the  Official  Accountant,  and  by  an  affidavit 
according  to  Form  No.  180  in  the  Appendix. 

336.  The  Official  Accountant  or  any  person  may,  without  notice  to  opposition. 
the  applicant,  oppose  such  application,     (pp.  168,  190,  ante). 

337.  Application  to  cancel  any  such  registration  or  any  registration  Application 
of  a  trustee  under  section  18  of  the  Insolvency  Act  1897  may  be  made  registration. 
to  the  Court  at  any  time  by  the  Official  Accountant  or  any  creditor  or 
person,     (pp.  168,  191,  ante). 

338.  The  security  to  be  given  by  a  trustee  under  the  Acts  shall  be  in  Security  by 

trustee. 

the  form  of  a  bond  to  be  executed  to  the  Official  Accountant  to  enure  compare  b.  15, 
for  the  benefit  of  the  Official  Accountant  for  the  time  being  his  succes-  t^Pr^SleAei 
sors  and  assigns  with  two  sufficient  sureties  to  be  approved  of  by  the  thereunder.  ** 
Chief  Clerk,  conditioned  for  the  faithful  and  sufficient  performance  and 
execution  from  time  to  time  of  all  and  singular  the  duties  required  of 
him  as  trustee  by  the  Insolvency  Acts,  or  any  rule  of  Court  made  or 
hereafter  to  be  made.     Such  bond  shall  be  in  the  Form  No.  32  in  the 
Appendix,     (p.  191,  ante). 

339.  Such  bond,  if  general,  shall  be  taken  in  a  penal  sum  of  £2,000,  Amount  of  bond. 
and  in  all  other  cases  the  bond  shall  be  in  a  penalty  of  £1,000,  which 

may  from  time  to  time,  if  the  Court  shall  think  fit,  be  increased  to  any 
sum  not  exceeding  £2,000,  or  diminish  to  any  sum  not  less  than  £100. 

340.  The  sureties  shall  make  an  affidavit  of  their  sufficiency  (which  Justification  by 

sureties. 

shall  be  in  the  Form  No#  33  in  the  Appendix),  and  such  sureties  shall 
attend  the  Chief  Clerk  to  be  examined  if  required. 

341.  The  bond  shall  be  executed  in  the  presence  of  and  attested  by  Execution  and 

attestation  of 

the  Chief  Clerk,  or  before  a  Commissioner  of  the  Supreme  Court  of  bond- 
Victoria  for  taking  affidavits  in  Victoria,  not  being  the  solicitor  or  clerk 
of  the  solicitor  of  the  trustee. 

342.  A  trustee  may,  in  lieu  of  giving  security  deposit,  in  Court  a  sum  Deposits  in 

Court  in  lieu 

equal  to  the  sum  in  respect  of  which  he  is  required  to  give  security,  of  bond. 

Compare  r.  06, 

This  rule  has  been  relaxed  in  practice  by  allowing  the  applications  of  persons  in  the  country  to  imq  **" Iiu*e* 
be  made  in  Melbourne.  '         * 
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RR.  342-49.  together  with  a  memorandum  to  be  approved  by  the  Judge  of  the  Court, 
and  to  be  signed  by  such  trustee,  setting  forth  the  conditions  on  which 
the  money  is  deposited. 

P°ndby  ted  *^'  Security  °f  anv  incorporated  company  or  guarantee  society,. 

°£arant«e0r  approved  of  by  the  Governor  in  Council  under  the  Administration  mod 
society.  Probate  Acts,  may  be  given  in  place  of  such  bond  with  sureties  or 

Administration   Horwuit 
atxd  Probate  Act  aeP°811'- 
1890,  s.  16. 

Compare  r.  li,  344.  When  the  bond  of  an  incorporated  company  or  guarantee  society 
Rfftoiirs™*1    is  g*ven>  sucn  bond  and  the  condition  thereof  shall  be  in  the  Form  No. 

32  of  the  Appendix,  substituting  the  name  of  such  company  or  society 

for  those  of  the  individuals. 

Deposit  of  bond       345.  In  all  cases  where  the  security  is  by  bond  the  bond  shall  be 

with  Chief  Clerk.  ,11^^. 

deposited  with  the  Chief  Clerk. 

Premium  not  to  346.  The  cost  of  the  premium  on  a  trustee's  guarantee  bond  shall  not, 
against  estate,  nor  shall  the  price  a  trustee  may  pay  for  procuring  the  security  either 
Compare  r.  12,     0f  individuals  or  of  a  company  or  society,  be  allowed  against  any  estate. 

Assignment  of        347.  The  Court  may,  on  application  made  on  motion  in  a  summary 

bond. 

Compare  wav>  and  on  being  satisfied  that  the  condition  of  any  such  bond  has 

anTprobaleAet  been  broken,  order  the  Official  Accountant  to  assign  the  same  to  some 

1890  s.  17. 

person  to  be  named  in  such  order,  and  such  person,  his  executors  or 
administrators,  shall  thereupon  be  entitled  to  sue  upon  the  said  bond  in 
his  or  their  own  name  or  names  as  if  the  same  had  been  originally  given 
to  him,  and  shall  be  entitled  to  recover  thereon  as  trustee  for  all  persons 
interested  the  full  amount  recoverable  in  respect  of  any  breach  of  the 
condition  of  the  said  bond.     (pp.  168,  191,  ante). 

Notice  of  348.  When  an  order  of  the  Court  is  made  confirming  the  appoint- 

appointment. 

Compare  r.  298,  nient  oi  a  trustee,  the  trustee  shall   forthwith  insert  notice   of   his 
Ruies'iSto*        appointment  in  the  Government  Gazette  and  a  local  newspaper  in  the 
Form  No.  36  in  the  Appendix.     The  expense  of  such  gazetting  and 
notice  may  be  charged  by  the  trustee  to  the  estate,     (p.  171,  ante). 

Refusal  to  349.  It  shall  be  a  sufficient  reason  for  refusing  to  confirm  the  appoint- 

confirm,  &t\, 

trustee.  ment  of  or  to  order  the  registration  of  a  person  as  trustee  that  he  has 

^ompare  r.  301,   not  com^\[e([  wftn  the  requirements  of  section  127  of  the  Principal  Act 

or  sections  60  or  85  of  the  Insolvency  Act  1897  or  that  in  any  other 
proceeding  under  the  Acts  such  person  has  either  been  removed  under 
section  57  of  the  Principal  Act,  or  section  30,  sub-section  (2)  of  the 
Insolvency  Act  1897  from  the  office  of  trustee,  or  has  failed  or  neglected 
without  good  cause  shown  by  him,  to  render  his  accounts  for  audit  for 
one  month  after  the  date  by  which  the  same  should  have  been  rendered 
(p.  172,  ante). 


i 
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380.  (1)  Where  a  trustee  has  given  security  in  the  manner  herein-    rr.  350-54. 
before  prescribed,  but  fails  to  keep  up  such  security,  the  Oourt  may,  if  Removal  for 
it  think  fit,  remove  him  from  his  office",     (p.  174,  ante).  up  Mourity?6P 

Compare  r.  302, 

(2)  If  a  person  ordered  to  be  re/ristered  under  section  17  of  the  Bankruptcy 

x    '  r  °  ...  Rules  1888. 

Insolvency  Act  1897  do  not  give  the  prescribed  security  within  twenty-  a  person 

rr-iriftf turret   tin/lav 

one  days  after  the  date  of  the  order  for  his  registration,  the  Court  may,  section  n  of  Act 
if  it  think  fit,  order  such  registration  to  be  cancelled,     (p.  168,  ante).      security. 

(3)  If  a  person  ordered  to  be  registered  under  section  18  of  theAperBOI1 
Insolvency  Act  1897  in  respect  of  a  particular  estate  do  not  give  the  J^tion'is  ofAct 
prescribed  security  within  seven  days  after  the  date  of  the  order  for  his  security. gmng 
registration,  the  Court  may,  if  it  think  fit,  order  such  registration  to  be 
cancelled  and  remove  such  person  from  his  office,     (p.  168,  ante). 

381.  The  trustee  or  trustees  or,  in  estates  in  which  there  is  no  trustee,  statement  of 

application  and 

the  assignee  shall  file  the  statements  mentioned  in  section  124  of  the  disposal  of 

#  estate. 

Principal  Act  on  the  first  days  of  the  months  of  'January,  April,  July  comoarer.  in, 
and  October  in  each  year.     (p.  338,  ante).  isoo.***^ 

382.  Such  statements  shall  be  in  the  Form  No.  38  in  the  Appendix,  F<>nn  No.  38. 
and  shall  be  verified  by  the  affidavit  of  such  trustee  or  trustees  or   ompare 
assignee,  and  shall  state  upon  its  face  whether  it  be  an  interim  or  final 
statement  of  the  estate,     (p.  339,  ante). 

383.  In  addition  to  the  statement  mentioned  in  section  124  of  the  statement  of 

assets. 

Principal  Act  the  trustee  or  trustees  or,  in  estates  in  which  there  is  no  Compare  r.  112. 
trustee,  the  assignee  shall,  on  the  first  day  of  the  months  of  January, 
April,  July,  and  October  in  each  year,  file  a  statement  of  all  and  sin- 
gular the  assets  of  the  estate  which  have  come  to  his  hands,  possession, 
or  knowledge  as  such  trustee  or  assignee,  or  into  the  hands  of  any  person 
on  his  behalf,  and  stating  opposite  each  item  whether  the  same  has  or 
has  not  been  realized,  and  if  realized  the  amount  received  for  the  same, 
and  further  showing  all  moneys  received  in  the  estate,  and  the  balance 
in  hand  which  has  not  been  paid  away  or  distributed.  Such  statement 
shall  be  in  the  Form  No.  39  in  the  Appendix,  and  shall  be  verified  by 
the  affidavit  of  such  trustee  or  trustees  or  assignee,  and  shall  state  upon 
its  face  whether  it  be  an  interim  or  final  statement  of  the  receipts  and 
assets  of  the  estate,     (p.  339,  ante). 

384.  Each  trustee  shall  also  within  fourteen  days  after  the  31st  of  Annual  returns 

"  by  trustees  to 

December  in  each  year  transmit  to  the  Official  Accountant  a  state-  official 

*  Accountant. 

ment  according  to  the  Form  No.    178  in  the  Appendix,  verified  by  compare  r.  260, 
affidavit  of  every  insolvency  or  liquidation  in  which  he  is  a  trustee,  and  Bantruptct  Act 
the  Official  Accountant  shall  preserve  such  returns  in  his  office,  and 
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RR.  354-60.  which  returns  may  be  searched  by  the  public.  And  any  trustee  wbo 
shall  fail  to  make  such  return  may  be  removed  from  his  office  by  the 
Court  at  the  instance  of  any  one  creditor  or  of  the  Official  Accountant 
or  be  subject  to  such  order  and  to  such  costs  as  the  Court  may  think 
proper  to  make.     (pp.  174,  193,  339,  ante). 

Application  by        353.  Every  application  to  the  Court  by  a  trustee  for  leave  to  resign 

trustee  for  leave  j      rr  j  -o 

madeioy  motion  ^s  °®ce  s^a^  ^e  made  by  motion,     (p.   17,r>,  ante). 

Notice  of  366.  A  trustee  intending  to  resign  his  office  shall  give  not  less  than 

resignation.  i        »        , .  »   1  .      .  •  1  1       ^  *        1 

Compare  r  304    seven  days  notice  of  his  intention  to  apply  to  the  Court  for  leave  to 
JtofctTssft'        every  creditor  who  lias  proved  his  claim  and  to  the  Official  Accountant 
(p.  175,  ante). 

opposition  to  367.  The  Official  Accountant,  or  any  creditor  who  has  proved  his 

application. 

claim,  may,  without  notice  to  the  trustee,  oppose  the  trustee's  applica- 
tion for  leave  to  resign,     (pp.  175,  193,  ante). 

R*t*  of  368.  The  creditors,  or  as  the  case  may  be,  the  Committee  of  Inspee- 

remuneratiqn.  T  J  r 

Compare  r.  303,   tion,  in  voting  the  remuneration  of  the  trustee,  shall  distinguish  between 

ibid. 

the  commission  of  percentage  payable  on  the  amount  realized  and  the 
commission  of  percentage  payable  on  the  amount  distributed  in  dividend. 
In  calculating  the  percentage  payable  on  the  amount  realized,  sums  paid 
to  secured  creditors  (in  respect  of  their  securities)  and  moneys  expended 
in  carrying  on  the  trade  or  business  must  be  deducted  from  the  total 
receipts.  The  percentage  payable  on  dividend  shall  not  be  charged 
until  the  dividend  is  in  course  of  payment,     (p.  63,  ante). 

Limit  of  389.  (1)  Except  as  provided  by  the  Acts  or  Rules,  no  trustee  shall 

remuneration. 

Compare  r.  306,  be  entitled  to  receive  out  of  the  estate  any  remuneration  for  services 
rendered  to  the  estate,  except  the  remuneration  to  which  under  the  Acts 
and  Rules  he  is  entitled  as  trustee,     (p.  63,  ante). 

(2)  A.  trustee  shall  not  be  entitled  to  make  a  profit  charge  in  respect 
of  keeping  possession  of  the  debtor's  estate,  but  only  to  charge  the 
amount  actually  paid.  A  trustee  shall  terminate  the  possession  at  the 
earliest  possible  date.     (p.  63,  ante). 

Trustee  carrying      360.  (1)  Where  the  trustee  carries  on  the  business  of  the  debtor,  he 

on  business. 

Compare  r.  308  shall  keep  a  distinct  account  of  the  trading,  and  shall  incorporate  in  the 
cash  book  the  total  weekly  amount  of  the  receipts  and  payments  on 
such  trading  account,     (pp.  180,  333,  ante). 

(2)  The  trading  account  shall  from  time  to  time,  and  not  less  than 
once  in  every  month,  be  verified  by  a  statutory  declaration  of  the  trustee, 
and  the  trustee  shall  thereupon  submit  such  account  to  the  Committee 
of  Inspection  (if  any),  or  such  member  thereof  as  may  be  appointed  by 
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the  committee  for  that  purpose,  who  shall  examine  and  certify  the  same,    rr,  360-67. 
(pp.  180,  198,  ante). 

361.  When  one-sixth  of  the  creditors  in  number  or  value  who  have  Meeting  to  con- 
proved  desire  that  a  general  meeting  of  the  creditors  may  be  summoned  trustee. 

to  consider  the  propriety  of  removing  the  trustee,  such  meeting  may  be  ^JKJi811, 
summoned  by  a  member  of  the  Committee  of  Inspection  or  by  the  Chief  Rtdet  1886- 
Clerk  on  the  deposit  of  a  sum  which  he  considers  sufficient  to  defray 
the  expenses  of  summoning  such  meeting,  and  such  sum  shall  be  repaid 
to  them  out  of  the  estate  if  the  creditors  or  the  Court  so  direct,     (p. 
173,  ante). 

362.  Where  a  trustee  desires  to  apply  to  the  Court  for  directions  in  Application  for 
any  matter,  he  may  file  an  application  in  the  Form  No.   86  in  the  o^-^  r>  81Sf 
Appendix.     The  Court  shall  then  hear  the  application  or  fix  a  day  for  *w" 
hearing  it,  and  direct  the  trustee  to  apply  by  motion,     (p.  178,  ante). 

363.  Where,  in  pursuance  of  section  39  of  the  Insolvency  Act  1897,  statements  of 

accounts  to  be 

the   trustee  is  required  to  transmit  to  creditors  a   statement  of  the  furnished  to 

1  m  creditors. 

accounts,  such  statement  shall  be  in  the  Form  No.  104  in  the  Appendix,  compare  r.  66, 
with  such  variations  as  circumstances  may  require,  and  the  cost  of  ihdesim. 
furnishing  and  transmitting  such  statement  shall  be  calculated  at  the 
rate  of  Threepence  per  folio  for  each  statement  where  the  creditors  do 
not  exceed  ten,  and  where  the  creditors  exceed  ten,  One  shilling  per 
folio  for  the  preparation  of  the  statement  and  the  actual  cost  of  print- 
ing,    (pp.  178,  338,  ante). 

364.  Where  the  trustee  is  an  auctioneer,  he  shall  not  by  himself  or  Sales  when 

trustee  an 

any  partner  act  as  such  in  the  sale  of  any  of  the  property  vested  in  him,  auctioneer, 
except  by  leave  of  the  Court  upon  such  terms  as  it  may  think  fit.     (p.  intoUenci  'ruUs 

__.  v  1890. 

184,  ante). 

365.  In  any  case  in  which  the  sanction  of  the  Court  is  obtained  Cost  of  obtain- 

ing sanction 

under  section  51  or  52  of  the  Insolvency  Act  1897,  the  cost  of  obtain-  under  sections 

9  '  51  or  52  of  the 

ing  such  sanction  shall  be  borne  by  the  person  in  whose  interest  such  {^Slvency  Aet 
sanction  is  obtained,  and  shall  not  be  payable  out  of  the  debtor's  estate.  Compare  r.  67 
(p.  60,  ante). 

Assignee. 

366.  Where  a  debtor's  estate  is  sequestrated  or  adjudged  to  be  seques-  Estate  to  be 
trated,  the  assignee  upon  the  appointment  of  a  trustee  shall  forthwith  assignee  to 
put  the  trustee  into  possession  of  all  property  of  the  insolvent  of  which  c^-^  r  Slg 
the  assignee  may  be  possessed,     (p.  166,  ante).  juusi&S! 

867.  (1)  It  shall  be  the  duty  of  the  assignee,  if  so  requested  by  the  compare  r.  sis 
trustee,  to  communicate  to  the  trustee  all  such  information  respecting 
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RR.  367-72.   the  4nsol  vent  and  his  estate  and  affairs  as  may  be  necessary  or  coo- 
~~  ducive  to  the  due  discharge  of  the  duties  of  the  trustee,     (p.  166,  ante). 

(2)  The  assignee  shall  give  a  receipt  for  all  books  lodged  with  his 
by  the  insolvent  specifying  the  same.  Such  receipt  shall  be  in  dupli- 
cate, and  such  duplicate  shall  be  signed  by  the  insolvent  as  correct, 
and  then  retained  by  the  assignee,     (p.  166,  ante). 


Compare  r.  336 
(2)  bankruptcy 
Auto  1886. 


Quorum  of  com- 
mittee of  inspec- 
tion. 

Compare  r.  103, 
Insolvency  Rule* 
1890. 


Accounting  by  Assignees  and  Trustees. 

368.  Where  a  debtors  estate  is  sequestrated  or  adjudged  to  he 
sequestrated,  and  a  trustee  is  appointed,  the  assignee  shall  account  to 
the  trustee  in  the  insolvency,     (p.  166,  ante). 

369.  Where  an  insolvent's  estate  is  ordered  to  be  released  from 
sequestration,  the  assignee  or  trustee,  as  the  case  may  be,  shall  account 
to  the  insolvent,     (pp.  166,  345,  ante). 

Committee    of   Inspection. 

370.  Where  the  creditors  neglect  by  resolution  to  fix  the  quorum 
required  to  be  present  at  a  meeting  of  the  Committee  of  Inspection, 
the  quorum  shall  be  three,  or  if  the  number  of  the  committee  be  less 
than  three,  the  quorum  shall  be  the  whole  number.  A  resolution  of 
the  Committee  of  Inspection  shall  be  passed  unanimously  or  by  » 
majority  in  number  of  the  members  present  at  the  meeting,  (p.  196, 
ante). 

371.  Where  the  sanction  of  the  Court  under  section  65  of  the  Infal- 
vency  Act  1897  to  a  payment  to  a  member  of  a  Committee  of  Inspection 
for  services  rendered  by  him  in-  connexion  with  administration  of  the 
estate  is  obtained,  the  order  of  the  Court  shall  specify  the  nature  of  the 
services,  and  shall  only  be  given  where  the  service  performed  is  of  a 
special  nature.  No  payment  shall  under  any  circumstances  be  allowed 
to  a  member  of  a  committee  for  services  rendered  by  him  in  the  dis- 
charge of  the  duties  attaching  to  his  office  as  a  member  of  such  com- 
mittee,    (pp.  196,  199,  ante). 

Official  Accountant. 

Meetings  of  372.   Where  the  Official  Accountant  is  of  opinion  that  any  act  done 

considerconduct  by  a  trustee,  or  any  resolution  passed  by  a  Committee  of  Inspection, 

Compare  r  319    snou^  d®  brought  to  the  notice  of  the  creditors  for  the  purpose  of 

ttSaiSS!        being  reviewed  or  otherwise,  the  Official  Accountant  may  summon  » 

meeting  of  creditors  accordingly  to  consider  the  same,  and  the  expense 

of  summoning  such  meeting  shall  be  paid  by  the  trustee  out  of  any 

available  assets  under  his  control,     (pp.  194,  196,  ante). 


Sanction  of 
payments  to 
members  of 
committee  of 
inspection. 

Compare  r.  08, 
Bankruptcy 
Rules  1890. 
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878.  In  any  case  of  sudden  emergency  where  there  is  no  trustee  or   rr.  373-79. 
.assignee  capable  of  acting,  any  act  or  thing  required  or  authorized  to  be  0(Hcia] 
done  by  a  trustee  or  assignee  may  be  done  by  the  Official  Accountant.  J£%£ sudden 
<p.  194,  ante).  T^™*' 

^*^  *  '  Compare  r.  330, 

Bankruptcy 

874  Where  there  is  no  Committee  of  Inspection,  any  functions  of  Rubs  1886. 
the  Committee  of  Inspection  may  be  exercised  by  the  Official  Accoun-  committee  of 

.  ,_..___  .  inspection, 

tant.     (pp.  194,  19/,  ante).  official 

Accountant  to 
exercise  its 

878.  The  costs  and  expenses  which  the  Official  Accountant  may  have  'unctions. 
to  pay,  or  to  which  he  may  be  put  in  doing  any  act  or  thing  under  ibid. 
■either  of  the  two  last  preceding  rules,  shall  be  paid  out  of  the  estate  of  Sq^JSo! 

the  debtor.      (p.  194,  ante).  Accountant. 

Compare  r.  880, 
ibid. 

Payments  into  and  out  op  a  Bank. 

376.  Where  the  creditors  by  resolution  direct  that  the  trustee  of  any  Local  bank, 
estate  shall  keep  an  account  in  a  bank  to  be  named  in  such  resolution,  ifcS!pare  *      ' 

* 

or  where  the  trustee  is  authorized  by  the  Court  to  have  an  account  with 
a  bank,  such  account  shall  be  opened  and  kept  by  the  trustee  in  the 
name  of  the  insolvent's  or  debtor's  estate,  and  he  shall  pay  all  moneys 
received  by  him  into  such  bank  to  the  credit  of  the  estate.  All  pay- 
ments out  of  such  bank  shall  be  made  by  cheque  payable  to  order,  and 
every  cheque  shall  have  marked  or  written  on  the  face  of  it  the  name 
of  the  estate,  and  shall  be  signed  by  the  trustee,  and  shall  be  counter- 
signed by  at  least  one  member  of  the  Committee  of  Inspection,  and  by 
such  other  person  (if  any)  as  the  creditors  or  the  Committee  of  Inspec- 
tion or  the  Court  may  appoint,     (pp.  158,  198,  335,  ante). 

377.  The  trustee  shall  bank  all  collections  daily,  and  a  book  initialed  Trustees  to 
by  the  bank  teller  showing  the  nature  of  the  deposits  shall  be  kept  for 
reference.     Post-office  orders  shall  not  be  cashed,  but  shall  be  shown  in 

the  bank  deposits,     (p.  335,  ante). 

a 

378.  All  moneys  received  by  a  trustee,  whether  a  special  banking  Trustee  to  enter 

°  all  money. 

account  has  been  authorized  or  not,  shall  be  entered  in  the  trustee's 
general  cash  book  and  appear  in  his  general  account,     (p.  332,  ante). 

PART  IV. 
Proceedings    for   Liquidation    by    Arrangement   or   Composition  commencement 

of  proceedings 

with  Creditors  (Sections  153  and  154).     (pp.  411  to  439,  ante).      *<>r  arrangement 

'  'or  composition. 

379.  Proceedings  under  these  sections  shall  be  instituted  by   the  ?^J2mS 
debtor  by  petition  and  affidavit  thereto  annexed,  according  to  the  Forms  ) ^Jtvency  RuU§ 
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RR.  379-83.    Nos.  147  and  148  in  the  Appendix,  and  such  petition  and  affidavit  shall 

im andniies    be  forthwith  tiled,     (p,  412,  ante). 

252  to  815  made 

ruptey  Act  i860.  380.  (1)  The  first  general  meeting  shall  be  summoned  to  he  held  at 
oflaflwtnmeet?Qff.  fc^e  pl&ce  mentioned  in  the  affidavit  filed  with  the  petition  (subject  to 
such  place  being  changed  by  order  of  the  Court,  as  hereinafter  provided^ 
and  the  time  of  meeting  shall  be  at  a  stated  hour  between  half-past  ten 
and  four  p.m.  on  a  day  within  six  weeks  from  the  filing  of  the  petition, 
unless  the  Court  in  any  particular  case  shall  otherwise  order,  (p.  413, 
ante). 

Notice  and  (2)  The  first  general  meeting  of  creditors  shall  be  summoned  by  the 

summoning:  ° 

first  meeting,  debtor  by  sending  by  prepaid  post  letter  to  each  of  his  creditors,  or,  if 
dead,  their  personal  representatives,  or  if  out  of  the  colony,  their  agents, 
a  notice  in  the  Form  No.  149  in  the  Appendix-     (p.  413,  ante). 

meeting  to  be         (3)  The  debtor  shall  also  cause  notice  of  the  meeting,  in  the  Form 

gazetted.  an      No.  151  in  the  Appendix,  to  be  advertised  in  the  Government  Gazette 

and  in  one  of  the  Melbourne  daily  newspapers,  and  also  in  some  local 

newspaper  if  the  proceedings  are  not  being  prosecuted  in  the  Melbourne 

district,  seven  days  before  the  meeting  is  to  be  held.    (p.  413,  ante). 

Time  of  posting  381.  Notices  summoning  any  first  general  meeting  shall  be  posted  at 
least  five  days  before  the  day  on  which  the  meeting  is  to  be  held.  A 
notice  posted  to  a  firm  at  its  place  of  business  shall  be  sufficient  notice 
to  the  partners  thereof.  Notice  may  be  posted  to  the  manager, 
inspector,  or  secretary,  or  other  head  officer  of  any  corporation,  (p.  413, 
ante). 

Affidavit  of  882.  The  person  posting  the  said  notices  shall  forthwith  make  and 

servioe  of  i 

notices.  file  an  affidavit  exhibiting  a  form  of  notice  and  a  list  of  creditors,  and 

stating  that  he  had  posted  similar  notices  to  the  persons  mentioned  in 
the  said  list,  and  stating  also  the  date,  time,  and  place  of  posting, 
(p.  413,  ante). 

Change  of  place       383.  Upon  sufficient  cause,  proved  to  the  satisfaction  of  the  Court  by 

of  meeting.  *  x 

the  debtor,  or  by  any  creditor,  either  ex  parte  or  otherwise,  the  Court 
may  order  and  direct  the  place  of  any  general  meeting  to  be  changed, 
provided  application  be  made  in  such  time  as  will  allow  notice  of  the 
change  to  be  given  to  the  creditors.  Any  order  so  made  by  the  Court 
shall  be  according  to  the  Form  No.  155  in  the  Appendix  ;  and  notice 
thereof  shall  be  posted  by  the  debtor  or  creditor  on  whose  application 
the  order  is  granted  to  the  creditors,  on  or  before  the  third  day  prior 
to  the  meeting,     (p.  413,  ante). 
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384.  Every  debtor  shall  state  in  his  petition  the  estimated  amount  of   rr.  384-89. 
the  debts  owing  by  him  to  his  creditors,  and  a  majority  in  value  of  such  ^>pointmentof 
creditors  may  at  any  time  prior  to  the  passing  of  the  special  or  extra-  ^editors.* 
ordinary  resolution  (as  the  case  may  be)  nominate  and  appoint  a  receiver 
or  manager  of  the  trade  effects  or  business  of  the  debtor,  or  any  part 
thereof,  according  to  the  Form  No.  152  in  the  Appendix.     Where  any 
such  receiver  or  manager  has  been  so  appointed,  he  shall  investigate  the 
state  of  the  debtor's  affairs,  and  report  thereon  to  the  general  meeting 
of  creditors.     The  nomination  and  appointment  of  any  such  receiver  or 
manager  shall  be  confirmed  by  the  Court  upon  summary  application  in 
any  case  in  which  the  debtor  refuses  to  give  possession  or  control  to  the 
receiver  or  manager  so  appointed.    Any  such  nomination-paper  shall  be 
in  duplicate,  and  may  be  signed  by  the  creditors  in  their  individual  or 
partnership  names,  or  by  some  person  who  shall  state  in  his  signature 
that  he  does  so  by  procuration  on  the  creditor's  behr  'f.     The  signatures 
or  debts  need  not  be  verified  further  than  by  the  affidavit  of  one  of  the 
three  principal  creditors  signing  the  nomination-paper  (or  a  partner  in 
the  firm  of  one  of  them)  and  such  affidavit  shall  be  filed  in  Court  with 
one  of  the  nomination-papers,     (pp.  413,  414,  ante). 

385.  Where  a  receiver  or  manager  has  been  appointed,  the  Court  may  Cancelling 

appointment  of 

at  any  time  cancel  his  appointment  by  consent  of  the  debtor  and  of  the  receiver  or 

manager. 

creditor  or  creditors  upon  whose  application  the  appointment  was  made, 
or  if  the  Court  shall  see  fit.     (p.  414,  ante). 

386.  When  a  receiver  or  manager  has  been  appointed,  he  shall  be  Pl*J*ody  9? 
entitled  to  the  custody  of  the  books  and  effects  of  the  debtor,  and  the  effects. 
debtor  or  any  person  having  the  previous  custody  thereof  on  his  behalf 

shall  forthwith  deliver  the  same  to  the  receiver  or  manager,     (p.  414, 
ante). 

387.  The  receiver  or  manager  shall  at  all  times  permit  the  debtor  or  ^nsjpection  of 
any  of  his  creditors  or  their  agents  to  have  access  to  and  inspect  the 
debtor's  books  of  account,     (p.  414,  ante). 

388.  If  a  receiver  or  manager  has  been  appointed,  his  duties  shall  ^^"dJties. 
terminate  upon  the  appointment  of  a  trustee,  in  cases  of  liquidation  by 
arrangement,  and  upon  the  approval  of  a  composition  in  cases  of  com- 
position, unless  the  resolution  for  composition  shall  otherwise  provide. 

(p.  414,  ante). 

389.  Where  a  receiver  or  manager  has  been  appointed,  and  his  duties  Receiver  to 
are  concluded,  he  shall  render  his  accounts,  and  pay  or  deliver  over  any 

money  or  property  in  his  hands  to  the  trustee  (in  cases  of  liquidation  by 
arrangement)  or  to  the  debtor  or  his  nominee  (in  cases  of  composition). 
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Chairman. 


RR.  390-96.  390.  The  Court  shall  have  the  same  power  and  discretion  as  to  the 
Remuneration  remuneration  and  removal  of  the  receiver  or  manager  and  in  the  settle* 
acomnti  o?d  nient  of  his  accounts,  and  in  directing  the  appropriation  of  moneys  or 
rece  ver.  property  in  his  hands,  as  it  can  exercise  in  the  case  of  a  trustee  in  insol- 

vency,    (p.  414,  ante). 

391.  The  chairman  of  the  first  general  meeting  shall  be  elected  byi 
majority  of  the  persons  present  thereat  claiming  to  be  or  to  represent 
creditors.  The  chairman  of  any  subsequent  general  meeting  shall  be 
elected  by  a  majority  in  value  of  the  creditors  present  or  represented 
thereat  who  have  proved  their  debts,    (p.  414,  ante). 

392.  Creditors  may  prove  their  debts  by  affidavit  or  declaration,  and 
appoint  proxies,  as  in  insolvency,     (p.  415,  ante). 


Proofs  and 
proxies. 


Debts  which 


nrnybTproved.  393.  All  debts  which  would  have  been  provable  in  insolvency  had  the 
estate  of  the  debtor  been  sequestrated,  or  adjudged  to  be  sequestrated 
at  the  date  of  the  institution  of  the  proceedings,  shall  be  provable  under 
any  such  proceedings,     (p.  415,  ante). 


Proofs  and 
proxies  to  be 
handed  to 
chairman. 


394.  All  proofs  and  proxies  intended  to  be  used  at  any  general  meet- 
ing shall  be  handed  in  to  the  chairman  of  the  meeting,  any  objection 
thereto  shall  be  marked  thereon  by  the  chairman,  and  shall  in  the  case 
of  composition  be  dealt  with  by  the  Court  on  its  considering  the  com- 
position, and,  in  the  case  of  a  liquidation  by  arrangement  by  the  Chief 
Clerk,  upon  the  extraordinary  resolution  therefor  being  presented  to 
him  for  registration,     (p.  415,  ante). 

Proof  by  secured  396.  A  secured  creditor,  unless  he  shall  have  realized  his  security, 
shall,  previously  to  being  allowed  to  prove  or  vote,  state  in  his  proof 
the  particulars  of  his  security  and  the  value  at  which  he  assesses  the 
same,  and  he  shall  be  deemed  to  be  a  creditor  only  in  respect  of  the 
balance  due  to  him  after  deducting  such  assessed  value  of  the  security. 
In  cases  of  liquidation  by  arrangement,  any  secured  creditor  so  proving 
shall  be  bound  to  pay  over  to  the  trustee  the  amount  which  his  security 
shall  produce  beyond  the  amount  of  such  assessed  value,  and  the  trustee 
shall  be  entitled,  at  any  time  before  realization  of  such  security  by  the 
creditor,  to  redeem  the  same  upon  payment  of  such  assessed  value.  The 
proof  of  any  secured  creditor  shall  not  be  increased  in  the  event  of  the 
security  realizing  a  less  sum  than  the  value  at  which  he  has  so  assessed 
the  same.     (p.  415,  ante). 


Retiring  from  a 
meeting. 


396.  Where  any  creditor  shall  desire  to  retire  from  any  meeting,  and 
not  to  be  considered  as  present,  he  may  withdraw  his  proof  withoot 
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prejudice  to  his  again  proving  his  debt  on  any  subsequent  occasion,   (p.  rr.  396-400. 
415,  ante). 

397.  The  debtor  shall  produce  to  the  first  general  meeting,  and  also,  Debtor  to 
in  case  there  be  any,  to  the  second  general  meeting,  a  statement  show-  Statement  at 
ing  the  whole  of  his  debts  and  assets,  and  the  names  and  addresses  of 
the  creditors  to  whom  such  debts  respectively  are  due.  The  name  of 
each  creditor  in  such  list  shall  be  numbered  consecutively,  and  the  list 
of  creditors  whose  debts  do  not  exceed  £2o  shall  be  separated  from  and 
follow  after  the  list  of  those  creditors  whose  debts  exceed  that  amount. 
The  debtor's  statement  of  affairs  shall  be  in  the  Form  No.  153  in  the 
Appendix,  with  such  variations  or  additions  as  circumstances  may 
require,     (p.  415,  ante). 

398.  The  resolution  passed  at  the  first  general  meeting  (or  first  and  Resolutions  as  to 

*■  °         ■  °  x  arrangement 

second  general  meetings^  as  the  case  may  be)  shall  determine  whether  °JJ  ^JJ^011 
the  affairs  of  the  debtor  are  to  be  liquidated  by  arrangement  and  not  ftnd  registered. 
in  insolvency,  or  whether  any  and  what  composition  shall  be  accepted 
in  satisfaction  of  the  debts  due  to  the  creditors  from  the  debtor,  or  it 
may  reject  either  of  such  modes  of  arrangement.  The  resolution  may 
declare  to  whom  the  registration  of  the  resolution  and  the  debtor's 
statement  of  affairs  shall  be  intrusted,  and  the  original  resolution  and 
the  statement  shall  forthwith  be  delivered  accordingly  to  the  person  so 
appointed ;  and,  in  the  event  of  no  such  declaration  being  made  in  the 
resolution,  the  same  shall  be  registered  by  the  debtor.  Only  such 
resolutions  as  are  reduced  into  writing  and  are  signed  by  or  on  behalf 
of  the  statutory  majority  of  the  creditors  assembled  at  a  meeting  shall 
be  taken  cognisance  of  by  the  Court,  but  the  signatures  of  such  creditors 
may  be  subscribed  subsequently  to  the  meeting  but  prior  to  the  filing 
or  registration  of  the  resolution,     (p.  417,  ante). 

399.  The  chairman  shall  be  bound  forthwith  to  deliver  to  the  person  chairman  to 
(if  any)  so  appointed,  or,  in  default  of  such  appointment,  to  the  debtor,  proxies,  and  ' 

statement  to 

every  declaration  or  affidavit  for  proof  of  debt,  and  proxy  paper,  of  the  person 
what  nature  or  kind  soever,  and  whether  in  due  form   or  otherwise  creditors  or  to 

debtor. 

which  shall  have  been  received  at  the  general  meeting  or  meetings,  and 
also  the  debtor's  statement  of  affairs,  and,  in  default  thereof,  may  be 
summoned  before  the  Court,  and  the  Court  may  make  such  order  in  the 
matter  as  it  shall  think  fit.     (p.  419,  ante). 

400.  The  person  to  whom  the  registration  of  the  extraordinary  reso-  YWma 
lution  may  have  been  intrusted  or  the  debtor,  or  his  solicitor,  as  the  statement** 
case  may  be,  shall  file  the  same  in  Court  together  with  the  debtor's  proxies™ 
statement  of  affairs,  and  all  proofs  and  proxies,  within  three  days  after 
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Rtt.  400-3.  he  shall  have  received  the  same,  or  in  default  thereof  shall  be  summoned 
before  the  Court,  and  some  person  able  to  depose  thereto  shall  verify 
and  identify  the  resolutions,  statement,  proofs,  and  proxies  so  filed  &s 
being  the  whole  of  the  resolutions,  statement,  proofs,  and  proxies  come 
to  and  produced  at  the  meeting  or  meetings  when  such  extraordinary 
resolution  was  passed,     (p.  419,  ante). 

Class  meeting        401.  In  cases  of  proceedings  for  liquidation  by  arrangement  or  com- 

where  debtors  r  ©  i  j  -© 

in  partnership    position  instituted  by  partners,  separate  meetings  of  the  different  classes 
joint  and  0f  creditors  shall  be  held,  thus  :  If  the  partnership  consists  of  A,  B, 

separate  parties,  '  r  tr  -» 

?™Vius°n  a* to    and  C,  a  meeting  of  the  joint  creditors  of  A,  B,  and  C  shall  be  first 
held,  and  separate  meetings  of  the  separate  creditors  of  A,  B,  and  C  shall 
]ye  held  at  a  date  or  time  subsequent  to  the  meeting  of  the  partnership 
creditors.     The  joint  creditors  may  come  to  such  resolution  as  they  may 
think  fit  with  regard  to  the  joint  estate.     The  separate  creditors  may 
also  come  to  such  resolution  as  they  may  think  fit  as  regards  the  liqui- 
dation of  the  estate  of  their  individual  debtor  ;  but  in  the  event  of  their 
determining  upon  his  sequestrating  his  estate  or  the  liquidation  of  his 
estate  by  arrangement,  they  shall  choose  the  same  trustee  (if  any)  as 
has  been  or  shall  be  appointed  by  the  joint  or  partnership  creditors  bat 
they  may  appoint  a  committee  of  inspection  from  their  own  body,  it 
they  think  fit,  or  they  may  adopt  the  committee  (if  any)  appointed  by 
the  joint  or  partnership  creditors.     In  the  event  of  the  separate  creditors 
of  any  such  debtor  agreeing  to  accept  a  composition  in  cases  where  the 
joint  creditors  have  resolved  on  a  liquidation  by  arrangement  the  assets 
of  such  separate  debtor  shall  be  made  available  by  the  trustee  for  or 
towards  the  payment  thereof  in  such  manner  as  the  Court  shall  direct 
and  approve,  and  any  surplus  of  such  separate  estate  remaining  in  the 
hands  of  the  trustee  after  payment  of  or  provision  for  such  composition 
and  all  proper  costs  incurred  in  connexion  therewith  shall  be  deemed 
.   partnership  assets.     If  in  any  such  case  the  separate  debtor  shall  be  a 
member  of  more  than  one  firm,  the  surplus  of  his  separate  estate  shall 
be  applied  in  such  manner  as  the  Court  may  direct,     (p.  419,  ante). 

separate  ^^'  -^  **ne  Petition,  be  by  partners,  and  any  two  or  more  of  such 

case1"}  minor      partners  constitute  a  separate  and  independent  firm,  the  creditors  of 

provision  as  to    such  firm  may  likewise  come  to  a  separate  resolution  as  regards  the 

eurpus.  liquidation  of  such  minor  partnership  estate,  and  where  any  surplus 

shall  arise  upon  the  liquidation  thereof,  the  same  shall  be  carried  over 

to  the  separate  estates  of  the  partners  in  such  minor  firm  according  to 

their  respective  rights  therein,     (p.  419,  ante). 

Persons  deemed      403.  In  cases  of  proceedings  for  or  towards  liquidation  bv  arrange- 
on*]  itors,  r  a  l  .  o 

different  nient  or  composition  by  an  individual  debtor,  his  creditors  and  debts 


INSOLVENCY    RULES    1898.  655 

shall  be  deemed  to  be  and  include  not  only  those  creditors  to  whom  or    rr.  403-9. 
those  debts  in  respect  of  which  he  is  individually  responsible,  but  also  resolutions  may 
those  creditors  and  debts  to  whom  or  in  respect  of  which  he  is  also  to  ]3nTand 
responsible  jointly  with  any  other  person  or  persons  ;  and  the  statutory  creditors. 
majority  required  for  the  purpose  of  any  resolution  shall  be  a  collective 
majority  of  the  whole  of  such  joint  and  separate  creditors  at  any  meet- 
ing. In  any  such  last-mentioned  proceedings  the  terms  of  the  resolution 
as  regards  joint  and  separate  creditors  need  not  be  identical,  and  if  so 
desired  the  resolution  may  provide  for  the  payment  of  a  composition  to 
the  separate  creditors,  and  that  the  rights  of  the  joint  creditors  shall 
not  be  prejudiced  or  affected  thereby,     (pp.  419,  420,  ante). 

404.  Resolutions  duly  come  to  at  any  meeting  shall  have  full  force  and  "i8^^18  not 
effect,  notwithstanding  that  it  may  be  also  resolved  that  for  other  pur-  adjournment. 
poses  the  meeting  shall  stand  adjourned,     (p.  420,  ante). 

405.  In  the  event  of  a  liquidation  by  arrangement  or  composition,  Mistakes  how 

o  ^rrected 

any  mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his 
debts  may  be  corrected  with  the  assent  of  a  majority  in  value  of  his 
creditors  assembled  at  a  general  meeting  similarly  summoned  by  the 
debtor,     (p.  417,  ante). 

406.  The  extraordinary  resolution  for  liquidation  by  arrangement,  or  Resolution 

J  ^  J  n  '        and  statement 

composition  and  statement  of  the  debtor's  affairs,  and  all  other  proceed-  ma>  be  . 

r  —>  r  inspected. 

ings  when  filed  or  registered  shall  at  all  times  be  open  for  inspection  by 
the  Official  Accountant  and  any  creditor  whose  name  appears  on  the 
statement,  or  by  any  person  duly  authorized  on  his  behalf,  (pp.  195, 
420,  ante). 

407.  Where  insolvency  occurs  pending  proceedings  for  or  towards  Co9t8  of 
liquidation  by  arrangement  or  composition  with  creditors,  the  proper  imposition  °r 
costs  incurred  in  relation   to  such  proceedings  shall  be  paid  by  the  insolvency, 
trustee  under  the  insolvency  out  of  the  debtor's  estate,  unless  the  Court 

shall  otherwise  order,     (p.  60,  ante). 

408.  Proof  of  debt  by  any  creditor  under  any  liquidation  by  arrange-  Proof  of  debt 

.  •••  iiiij  j  i      •  •  i  it    a.        !.•         *  admits  notice  of 

ment  or  composition,  shall  be  deemed  conclusive  evidence  that  notice  of  general  meeting 
all  general  meetings  prior  to  and  inclusive  of  that  at  which  such  proof 
is  produced  has  been  duly  given  to  him.     (p.  4*J1,  ante). 

409.  General  meetings  subsequent  to  the  appointment  of  a  trustee  General 
shall  be  summoned  by  him  by  giving  four  days'  notice  by  post  to  each  appointment 

or  trustee. 

of  the  creditors  who  have  proved  their  debts,  stating  the  object  of  the 
meeting,  and  the  business  proposed  to  be  transacted  thereat.  A  general 
meeting  may,  however,  at  any  time  be  similarly  summoned  by  any 


656 


INSOLVENCY    RULES    1898. 


Second  meeting1 
in  case  of 
arrangement. 


RR.  409-15.   creditor  with  the  concurrence,  including  himself,  of  one-sixth  in  number 
and  value  of  the  creditors  who  have  proved  their  debts,     (p.  421,  a*te\ 

410.  In  the  event  of  a  liquidation  by  arrangement  being  resolved 
upon,  and  no  trustee  being  appointed  at  the  meeting  at  which  such 
resolution  was  passed,  or  if  appointed  declines  to  act  or  becomes  incapabk 
of  acting,  or  is  removed  and  no  other  trustee  is  appointed,  on  sndi 
refusal  to  act,  incapacity,  or  removal,  then  and  in  any  of  such  cases  tne 
Court  shall  have  the  same  power  of  appointing  a  trustee  as  in  the  case 
of  a  vacancy  occurring  in  the  office  of  a  trustee  in  insolvency,  (p.  421t 
ante). 


Removal  or 
death  of  a 
trustee. 


Certificate  of 
appointment  of 
new  trustee. 


Remuneration 
of  trustee. 


Transfer  of 
proceedings  to 
another  Court. 


Sequestration 
oocurringduring 
liquidation  by 
arrangement. 


411.  In  the  case  of  a  liquidation  a  trustee  may  be  remove^  by  a 
special  resolution  of  the  creditors  assembled  at  a  general  meeting  sum- 
moned for  the  purpose,  and  another  trustee  may  be  appointed  in  his 
place  by  a  majority  in  value  of  the  creditors  then  present  or  represented 
Where  a  trustee  shall  die  or  where  for  any  reason  there  shall  be  no 
trustee  acting  in  liquidation,  a  general  meeting  may  be  summoned  in 
manner  hereinbefore  directed,  and  another  trustee  may  be  appointed  by 
the  majority  in  yalue  of  the  creditors  present  or  represented  thereat, 
(p.  422,  ante). 

412.  The  resolution  appointing  any  such  new  trustee  shall  be  regis- 
tered with  the  Chief  Clerk,  and  the  certificate  of  the  Chief  Clerk  in 
resp«ct  of  the  appointment  of  any  such  new  trustee  shall  be  conclusive 
evidence  of  his  appointment,     (p.  422,  ante). 

413.  In  cases  of  liquidation  by  arrangement,  the  general  meeting 
called  by  the  debtor  may  by  special  resolution  declare  what  remunera- 
tion (if  any)  the  trustee  shall  receive,  or  they  may  resolve  to  leave  hb 
remuneration  to  a  subsequent  general  meeting,     (pp.  66,  421,  ante). 

414.  In  the  event  of  a  liquidation  by  arrangement  being  resolved 
upon  the  creditors  assembled  at  any  general  meeting  may  include  in 
such  resolution  a  request  that  the  proceedings  shall  be  conducted  in  some 
other  district,  and  thereupon  the  Judge  shall  direct  accordingly,  (p- 
424,  ante). 

415.  Where  sequestration  occurs  during  the  continuance  of  a  liquida- 
tion by  arrangement  the  trustee  under  such  liquidation  shall  pay  over 
and  account  for  to  the  trustee  to  be  appointed  under  the  sequestration 
any  moneys  or  property  of  the  debtor  which  have  come  to  his  hands, 
and  in  the  event  of  a  dividend  having  been  paid  to  some  of  the  creditors 
the  Court  shall  make  such  order  for  the  appropriation  thereof  as  will 
equalize  the  distribution  of  the  moneys  or  property  amongst  the  creditors 
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bo  would  or  should  have  been  entitled  thereto  under  the  liquidation    rr.  415-20. 
proceedings,     (p.  427,  ante). 

416.  Upon  presentation  for  registration  of  an  extraordinary  resolu-  ^SSuSonf"  °' 
tion  declaring  that  the  affairs  of  the  debtor  are  to  be  liquidated  by  Certificate  of 
arrangement  and  not  in  insolvency,  the  Chief  Clerk  shall  examine  the  appointment. 
same,  and  may  hear  any  creditor  who  shall  have  given  him  notice  of  his 

clesire  to  be  heard  thereon.  The  Chief  Clerk,  being  satisfied  that  the 
requirements  of  the  Acts  and  of  these  Rules  have  been  complied  with, 
shall  register  the  same,  making  a  memorandum  thereon,  and  on  the 
debtor's  statement  of  affairs  as  follows  : — "  Registered  the  day 

of  ,189  ,"  and  shall  seal  the  same  with  the  seal  of  the  Court. 

The  Chief  Clerk  shall  thereupon  deliver  to  the  trustee  a  certificate  in 
the  Form  No.  159  in  the  Appendix.  The  Chief  Clerk  shall,  when  he 
refuses  to  register  such  resolution,  certify  the  grounds  of  such  refusal 
by  memorandum  under  his  hand,  and  file  it  with  the  proceedings,  (pp. 
422,  424,  ante). 

417.  Neither  the  extraordinary  resolution  for  liquidation  by  arrange-  informality  not 

a  ground  for 

merit,  nor  the  proofs  or  proxies  of  creditors  assembled  at  any  meeting,  refusal  of 

resolution. 

shall  be  objected  to  or  refused  by  the  Chief  Clerk  by  reason  of  any  Reference  to 
informality  therein,  unless  he  shall  be  of  opinion  that  such  informality 
is  matter  of  moment,  in  which  event  he  shall  refer  the  matter  to  the 
Judge,     (p.  424,  ante). 

418.  The  passing  of  an  extraordinary  resolution  (in  the  case  of  liquida-  Accuracy  of 

debtor's 

tion  by  arrangement)  shall  be  deemed  and  taken  as  conclusive  evidence  statement. 
that  the  debtor  has  complied  with  the  provisions  of  the   Acts  with 
regard  to  the  statement  of  his  affairs  required  to  be  submitted  to  the  ^  wx    A 

^*  *  Debtor  to  assist 

general  meetings  of  his  creditors.     The  debtor  shall,  however,  at  all trustee- 
times   render   to   the   trustee   every  information  in   his   power   with 
reference  to  his  debts  and  assets,  and  shall  in  default  be  liable  to  be 
summoned  and  examined  before  the  Court  thereon,     (p.  425,  ante). 

419.  Any  creditor  or  the  debtor,  if  dissatisfied  with  the  registration  Registration, 

°  application  to 

or  non-registration  of  such  extraordinary  resolution  for  liquidation  by  cancel- 
arrangement  (as  the  case  may  be),  may  apply  to  the  Court  for  a  rule 
calling  upon  such  parties  as  the  Court  may  think  fit  to  show  cause  why 
the  registration  should  not  be  made  or  be  cancelled,  as  the  case  may  be. 
(p.  424,  ante). 

420.  If  it  shall  appear  to  the  Court  upon  the  petition,  in  the  Form  Petition  to  stay 

liquidation  or 

No.  162  in  the  Appendix,  of  any  creditor  that  he  had  no  notice  of  the  composition, 
meeting  at  which  the  liquidation  by  arrangement  was  agreed  upon,  and 

42 
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Proof  of  debt. 


Costs  of 
arrangement. 


RR.  420-26.  that  he  dissents  from  the  liquidation,  and  that  the  vote  of  such  creditor 
would  have  altered  the  result  arrived  at  by  such  meeting,  the  Court 
may  order  that  the  liquidation  be  not  proceeded  with,  and  if  the 
petitioning  creditor's  debt  be  £50  or  upwards,  may  make  an  order 
sequestrating  the  estate.  Every  such  petition  shall  be  heard  upon 
affidavit*,  and  must  be  presented  within  30  days  from  the  date  of  the 
meeting  at  which  the  liquidation  by  arrangement  was  agreed  upon, 
(pp.  82,  427,  ante). 

421.  In  the  event  of  a  liquidation  by  arrangement  creditors  maj, 
after  the  registration  of  the  said  resolution  therefor,  prove  their  debts 
and  appoint  proxies  as  under  a  sequestration,     (p.  425.  ante), 

422.  In  case  of  liquidation  by  arrangement,  all  proper  costs  of  and 
incidental  to  the  proceedings  prior  to  the  passing  of  the  resolution  shall 
be  paid  by  the  trustee  out  of  the  estate  of  the  debtor,  in  like  manner 
and  in  the  like  priority  as  the  costs  of  a  petitioning  creditor  under  a 
petition  in  insolvency,     (pp.  60,  427,  ante). 

423.  Seven  days  at  least  before  declaring  any  dividend  under  a 
liquidation  by  arrangement  a  notice  shall  be  gazetted  by  the  trustee  in 
the  Form  No.  1 60  in  the  Appendix,  requiring  the  creditors  to  send  to 
him  their  names  and  addresses  and  the  particulars  of  their  debts  or 
claims,  and  on  declaring  a  -dividend  a  sufficient  reserve  shall  be  made  by 
the  trustee  for  such  dividend  upon  all  debts  or  claims  notified  to  him  in 
pursuance  of  such  notice.  The  trustee  shall  also  be  deemed  to  have 
notice  of  the  debts  of  all  creditors  whose  names  are  inserted  in  the 
debtor's  statement  of  affairs,  and  (except  where  any  such  debt  has  been 
adjudicated  upon  prior  to  the  declaration  of  the  dividend)  a  similar 
reserve  shall  be  made  in  respect  thereof,     (p.  425,  ante). 


Notices  before 
dividend. 


Proof  before  424.  All  debts  must  be  proved  under  a  liquidation  by  arrangement 

prior  to  the  payment  of  dividend  thereon  by  the  trustee,  (p.  425,  ante)- 


Rejection  of 
claim  to  prove. 


What  creditors 
are  entitled  to 
dividend. 


425.  Wherever  the  trustee  under  a  liquidation  by  arrangement  shall 
reject  the  claim  or  proof  of  any  creditor  he  shall  give  notice  to  such 
creditor  by  post  in  the  Form  No.  161  in  the  Appendix,  and  shall  be 
entitled  to  exclude  from  dividend  any  such  claimant  or  creditor  whose 
debt  he  so  rejects,  unless  such  creditor  shall,  within  21  days  from  the 
time  at  which  the  trustee's  notice  should  have  been  delivered  to  him  in 
the  ordinary  course  of  post,  apply  to  the  Court  to  admit  his  proof,  ana 
proceed  with  such  application  with  due  diligence,     (p.  425,  ante). 

426.  Except  as  before  mentioned  the  trustee  shall  declare  dividend* 
amongst  such  creditors  only  as  have  proved  their  debts  up  to  the  tioie 
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of  such  declaration  of  dividend,  and  no  creditor  who  has  omitted  to  rr.  426-30. 
prove  his  debt,  or  to  send  to  the  trustee  the  particulars  of  his  claim,  or 
whose  name  does  not  appear  in  the  debtor's  statement,  shall  be  entitled 
to  disturb  any  such  dividend  or  to  make  any  claim  in  respect  thereof 
against  the  trustee,  but  upon  proof  of  his  debt  any  such  creditor  shall 
be  entitled  to  receive  the  same  prior  to  the  payment  of  any  further 
dividend  to  the  other  creditors,     (p.  425,  ante). 

427.  The  discharge  to  the  debtor  shall  be  in  the  Form  No.  163  in  the  Discharge  of 

°  m  debtor. 

Appendix,  and  shall  be  signed  by  the  requisite  proportion  of  creditors 

in  number  and  value,  or  by  their  agents  lawfully  authorized.     In  the 

case  of  a  corporation,  an  affidavit  shall  be  filed  with  the  Chief  Clerk  by 

the  agent  signing  that  he  is  authorized  to  sign.     In  the  case  of  a  firm, 

any  partner  may  sign  in  the  name  of  the  firm  on  behalf  of  the  firm. 

Such  discharge  shall  not  be  presented  for  signature  by  the  debtor  or  by  signature  of 

any  one  on  his  behalf  to  any  creditor,  and  shall  not  be  signed  by  any 

creditor  until  two  months  have  elapsed  from  the  commencement  of  the 

liquidation,     (p.  425,  ante). 

428.  The  discharge,  duly  signed,  shall  be  presented  to  the  trustee,  Discharge  how 
together  with  an  affidavit  by  a  solicitor,  stating  that  the  persons  signing  dealt  with, 
such  discharge  represent  three- fourths  in  number  and   value   of   the 
creditors  who  have  proved  debts,  and  an  affidavit  of  the  debtor  that 

such  discharge  has  not  been  obtained  by  fraud  or  by  giving  any  prefer- 
ence to  one  creditor  over  another,     (p.  425,  ante). 

429.  The  trustee  shall  report  to  the  Chief  Clerk  the  discharge  of  the  Trustee  to  file 

°  andrepoit 

debtor  and  file  the  same  together  with  the  affidavits   with  the  Chief  discharge. 
Clerk,  who  shall  issue  a  certificate  to  the  debtor  in  the  Form  No.  165 
in  the  Appendix,     (p.  425,  ante). 

430.  (1)  A  trustee  shall  submit  to  the  general  meeting  at  which  the  Trustee  to 
grant  of  his  release  shall  be  considered  a  summary  of  his  receipts  and  to  general 
payments  in  the  Form  No.  93  in  the  Appendix,  verified  by  his  affidavit, 

and  no  release  shall  be  granted  to  a  trustee,  or,  if  granted,  shall  take 
effect  unless  such  summary  so  verified  shall  have  been  submitted  to  such 
meeting ;  and  such  summary  and  affidavit  shall  be  filed  with  the  Chief 
Clerk,     (p.  426,  ante). 

(2)  The  release  of  a  trustee  shall  not  take  effect  unless  and  until  he 
has  filed  the  summary  and  affidavit  mentioned  in  the  last  preceding 
rule,  and  complied  with  section  59  of  the  Insolvency  Act  1897.  (p.  426, 
ante). 
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Recovery  of 
balance  of  debt. 


RR.  431-Stt,  431.  Where  under  section  153  of  the  Principal  Act  an  application  » 
made  to  the  Court  for  its  sanction  to  the  enforcement  by  a  creditor  d 
the  payment  of  the  balance  remaining  unpaid  of  a  debt  proved  under 
the  liquidation,  the  creditor  shall  file  a  statement,  verified  by  aifidark, 
showing  the  dividend  already  paid,  the  balance  remaining  unpaid,  and 
the  property  against  which  he  seeks  to  enforce  payment ;  and  that  such 
property  is  the  property  of  the  debtor,  and  the  Chief  Clerk  shall  there- 
upon appoint  a  time  and  place  for  the  hearing  of  the  application,  and 
notice  of  the  time  and  place  appointed  for  the  hearing  shall  be  served 
personally  on  the  debtor,  or  at  his  usual  or  last-known  place  of  residence 
or  business,     (p.  427,  ante). 


Proceedings  at 
hearing-  of 
application. 


432.  At  the  hearing  of  the  application  service  of  the  notice  on  the 
debtor  shall  be  proved,  unless  he  appears,  and  the  Court  may  hear  all 
persons  claiming  to  be  creditors  of  the  debtor  before  or  since  the  com- 
mencement of  the  liquidation,  and  make  such  order  in  the  matter  as  it 
thinks  fit,  or  adjourn  the  hearing  for  further  evidence,     (p.  427,  ante). 

Rules  for  433.  AH  the  Rules  relating  to  proceedings  of  every  kind  under 

sequestration 

to  apply  to         sequestration  so  far  as  the  same  are  applicable,  and  do  not  conflict  with 

proceedings 

un£erPartix.    these,  and  can  be  applied,  shall  be  deemed  to  apply  to  proceedings 
Act-  under  Part  IX.  of  the  Principal  Act.     (p.  423,  ante). 


Resolution  as  to 
composition. 


Security  for 
composition. 


Deed  of 
composition  or 
inspectorship. 


434.  Where  the  creditors  at  the  first  general  meeting  duly  pass  a 
resolution  that  a  composition  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor,  they  shall  specify  in  their  resolution 
the  amount  of  the  composition,  and  the  instalments  and  dates  at  which 
the  same  shall  be  payable,  and  they  may  name  some  person  as  trustee 
for  receipt  and  distribution  of  the  composition  and  any  negotiable 
securities  which  may  be  given  for  the  same.     (pp.  428,  430,  ante). 

435.  Instead  of  specifying  by  their  resolution  the  security  to  be 
given,  the  creditors  may  resolve  that  the  composition  or  some  part  or 
instalment  thereof  shall  be  secured  in  such  manner  as  may  be  approved 
by  a  creditor  or  creditors  to  be  named  by  the  resolution,     (p.  428,  anU). 

436.  The  extraordinary  resolution  may-provide  that  the  terms  of  the 
composition  be  embodied  in  a  deed  between  such  parties,  and  contain- 
ing such  covenants  for  payment  of  the  composition  and  for  protecting 
and  releasing  the  debtor,  and  such  other  covenants  and  such  provisions 
for  securing  the  composition  either  by  assignment  of  property,  or  by 
inspection  of  the  debtor's  business  or  otherwise,  as  the  nature  oi  the 
case  may  require,  and  as  the  resolution  may  specify  in  particular  or 
general  terms,     (p.  429,  ante). 
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437.  (1)  Where  at  the  first  general  meeting  a  resolution  has  been    RR.  437-40. 
passed  resolving  that  a  composition  shall  be  accepted  in  satisfaction  of  Resolution  oo- 
the  debts  due  to  the  creditors  from  the  debtor,  such  resolution  shall  be  SaolTfolSemed. 
filed  with  the  statement  of  the  debtor's  affairs,  proofs  and  proxies 
within  three  days,  and  another  general  meeting  shall  be  appointed  to 
be  held  at  an  interval  of  not  less  than  seven  days  nor  more  than  four- 
teen days  from  the  date  of  the  meeting  at  which  the  resolution  was  first 
passed.     The  second  general  meeting  shall  be  held  at  the  same  place  as 
the  first  general  meeting  unless  the  resolution  at  such  first  general 
meeting  shall  have  otherwise  directed.     Notice  thereof  according  to 
Form  No.  167  in  the  Appendix  shall  be  given  by  the  debtor  to  every 
creditor  in  manner  provided  with  respect  to  first  general  meetings,  with 
this  addition,  that  the  notice  to  every  creditor  who  was  not  present  or 
represented  at  the  first  general  meeting  shall  be  sent  by  registered  post 
letter.     Such  notices  shall  be  sent  on  or  before  the  third  day  prior  to 
the  day  on  which  the  second  meeting  is  appointed  to  be  held.     (p.  429, 
ante). 

(2)  The  debtor  shall  also  cause  notice  of  the  meeting  in  the  Form  Notice  of 

x    '  °  meeting  to  be 

No.  151  in  the  Appendix  to  be  advertised  in  the  Government  Gazette  advetlJe|fd  and 
and  in  one  of  the  Melbourne  daily  newspapers  and  also  in  some  local 
newspaper  if  the  proceedings  are  not  being  prosecuted  in  the  Melbourne 
district  seven  days  before  the  meeting  is  to  be  held.     (p.  429,  ante). 

438.  At  the  second  general  meeting  of  creditors,  the  creditors  Resolution  at 
assembled  may  confirm  the  resolution  passed  at  the  first  general  meet-  nteeSn^6116™ 
ing,  or  they  may  pass  an  extraordinary  resolution  that  the  affairs  of  the 

debtor  are  to  be  liquidated  by  arrangement  and  not  in  insolvency,  or  a 
majority  of  them  may  pass  a  resolution  requesting  the  debtor  to  sur- 
render his  estate  under  Part  III.  of  the  Principal  Act.     (p.  429,  ante). 

439.  In  every  case  of  a  composition  in  which  a  trustee  is  not  appointed,  cases  in  which 
or  if  appointed  declines  to  act,  or  becomes  incapable  of  acting  or  is  ant  is  to  be°Un 

trustee  fl 

removed,  the  Court  shall  have  the  same  power  of  appointing  a  trustee 
for  the  purpose  of  receiving  and  distributing  the  composition,  or  for  the  ^^KJLL31' 
purpose  of  carrying  out  the  terms  of  the  composition,  as  the  case  may  R%Ue* 1890, 
be,  as  in  the  case  of  a  vacancy  occurring  in  the  office  of  a  trustee  in 
insolvency,     (p.  430,  ante). 

440.  Where  under  a  composition  a  trustee  is  appointed  he  shall,  after  security  by 
the  composition  has  been  approved  by  the  Court,  give  security  in  like  oomp^tton?' 
manner  as  if  he  were  a  trustee  in  insolvency.    If  the  trustee  fail  to  give  $*? pare  *'  ^ 
such  security  within  seven  days  after  his  appointment  he   may  be 
removed  by  the  Court,     (p.  430,  ante). 
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RR.  441-46.  Ml.  Notice  of  the  appointment  by  the  Court  of  the  day  for  con- 
Notice  to  credi-  sidering  the  composition  shall  be  published  in  the  Government  Gazette 
tSement.1"1™'  an(^  ^n  one  °*  *ne  Melbourne  daily  newspapers,  and  also  in  some  local 
official  Account-  newspaper  where  the  debtor  last  carried  on  business  or  resided  previous 

ant  may  be  r    *■  * 

heard  on  appii-    to  the  institution  of  the  proceedings,  if  not  in  Melbourne,  not  less  thai 
Creditor  may  be  fourteen  days  before  the  day  so  appointed,  and  shall  be  sent  seven  days 

heard  on  filing 

three  days'         at  least  before  the  day  so  appointed  to  the  trustee  and  Official  Account- 
notice  of  J         rr 
opposition.         ant  and  to  every  creditor,  whether  such  creditor  has  proved  or  not, 

BanSvp^    '   and  the  Court  may  hear  the  Official  Accountant  without  notice,  and 

may  also  hear  any  creditor  who  has  filed  in  Court  three  days  at  least 

before  the  day  so  appointed  a  notice  of  his  intention  to  oppose  the 

composition.     The  debtor  and  any  creditor  may  without  notice  be  heard 

in  favour  thereof,     (pp.  195,  431,  ante). 

Costs  of  appiica-      M2.  No  costs  incurred  by  a  debtor  of  or  incidental  to  an  application 

tion  by  debtor.  , 

Compare  r.  25,  to  approve  of  a  composition  shall  be  allowed  out  of  the  estate  if  the 
Court  refuses  to  approve  the  composition.  An  order  approving  of  a 
composition  shall  be  in  the  Form  No.  173  in  the  Appendix,  with  such 
variations  as  circumstances  may  require,     (pp.  60,  431,  432,  ante). 

Correction  of  443.  At  the  time  a  composition  is  approved  of.  the  Court  may  correct 

formal  slips,  &c.  #  r  rr  ... 

Compare  r.  29  or  supply  any  accidental  or  formal  slip,  error,  or  omission  therein,  but 
no  alteration  in  the  substance  of  the  composition  shall  be  made.  (p. 
432,  ante). 

Composition  to       444.  Where  a  composition  is  approved  by  the  Court  the  Chief  Clerk 
ewS^erk  after  shall  register  the  same,  making  a  memorandum  on  the  extraordinary 
resolution  for  composition  and  on  the  debtor's  statement  of  affairs  as 
follows : — Registered  the  day  of  18      ,  and 

shall  seal  the  same  with  the  seal  of  the  Court,     (p.  430,  ante). 


approval. 

Compare  r.  416, 
ante. 


Default  in  pay-        445.  Where  a  composition  has  ben  approved  and  default  is  made  in 

composition.  any  payment  thereunder,  either  by  the  debtor  or  the  trustee  (if  any), 

Ifwltruptcy*'  no  acti°n  *°  enforce  such  payment  shall  lie,  but  the  remedy  of  any 

Ride*  1890.  person  aggrieved  shall  be  by  application  to  the  Court,     (p.  436,  anU) 

Proof  of  debts         446.  Every  person  claiming  to  be  a  creditor  under  any  composition 

Compare  r  37     wno  nas  no^  Prove(^  n*s  debt  before  the  approval  of  such  composition 

lbid'  shall  lodge  his  proof  with  the  Chief  Clerk,  and  no  creditor  shall  be 

entitled  to  enforce  payment  of  any  part  of  the  sums  payable  under  a 

composition  unless  and  until  he  has  proved  his  debt.     (p.  437,  ante). 
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PART    V. -MISCELLANEOUS    MATTERS.  RR.  447-50. 


Unclaimed  Funds,  ktc.,  under  Section  127  op  the  Principal 
Act,  and  Section  60  of  the  "Insolvency  Act  1897." 

M7.  An  application  under  section  127  of  the  Principal  Act  for  pay-  Application  for 

**  *  r   J     payment  out  by 

merit  out  of  the  insolvency  unclaimed  dividend  fund  of  any  sum  to  P*rty enfcitled- 
'which  any  person  claims  to  be  entitled  shall  be  supported  by  the  affi-  Bankruptcy 
davit  of  the  claimant,  and  such  further  evidence  as  the  Court  may 
require,     (p.  325,  ante). 

H8.  For  the  purposes  of  section  127  of  the  Principal  Act,  and  section  Accounts  by 

*       *•  x  trustees  of  un- 

60  of  the  Insolvency  Act  1897,  the  Official  Accountant  may  at  any  time  claimed  funds. 
require  the  trustee  under  any  insolvency  liquidation  or  composition  to  Bankruptcy 
submit  to  him  an  account,  verified  by  affidavit,  of  the  sums  received 
and  paid  by  him  under  or  in  pursuance  of  any  such  insolvency  liquida- 
tion or  composition,  and  may  apply  to  the  Court  for  an  order  directing 
the  trustee  to  pay  any  unclaimed  or  undistributed  moneys  arising  from 
the  property  of  the  debtor  in  the  hands  or  under  the  control  of  such 
trustee  into  the  insolvency  unclaimed  dividend  fund,  in  accordance  with 
the  terms  of  the  said  sections  of  the  said  Acts ;  the  costs  of  such  appli- 
cation shall  be  in  the  discretion  of  the  Court,     (pp.  193,  326,  ante). 


Information  under  Section  14  of  the  Principal  Act  and 
Section  8  of  the  "Insolvency  Act  1897." 

449.  Every  information  under  section  14  of  the  Principal  Act*  and  information 
section  8  of  the  Insolvency  Act  1897,  shall  be  verified  by  the  affidavit  of  Principal  Act 

and  section  8  of 

of  the  informer,  and  shall  be  filed  together  with  such  affidavit  with  the  the  Acti8»7. 
Chief  Clerk  at  least  fourteen  days  before  the  hearing  ;  and  an  office  j^S^cncy  Rules 

1SQO 

copy  of  the  information,  having  a  notice  at  foot  thereof  as  in  the 
Appendix,  shall  be  served  upon  the  party  informed  against  personally, 
seven  days  at  least  before  the  day  of  hearing,  and  the  hearing  of  any 
such  information  shall  be  upon  evidence  vivd  voce  in  open  Court,  and 
conducted  as  nearly  as  may  be  as  a  trial  at  law.     (pp.  25,  383,  ante). 

480.  Where  an  insolvent  has  given  bail  to  attend  upon  the  day  Renewal  of  bail 
appointed  for  giving  judgment  upon  his  application  for  a  certificate  of  compare j.  130, 
discharge,  or  has  been  committed  in  default  of  bail  if  for  any  reason  the  ***" 
Court  shall  not  be  prepared  to  give  judgment  on  the  day  first  appointed, 
the  Court  may  alter  such  day,  and  in  such  case  the  insolvent  may  be 
again  called  upon  to  find  bail  ;  in  default  thereof  may  be  again  com- 
mitted,    (pp.  349,  382,  ante). 

*The  section  referred  to  is  repealed  by  the  Act  of  1897. 
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RR.  451-56.  Scale  op  Fees. 

scale  of  fees.  451.  The  scale  of  fees  set  forth  in  the  Appendix  shall  he  the  fees  tu 

be  charged  for  or  in  respect  of  proceedings  under  the  Acts,  and  shall 
be  taken  in  the  Court  and  in  any  office  connected  with  the  Court,  (p. 
62,  ante). 

Falsification  of  Documents. 

d^ument?10'        *®^"  (*)  ^nv  Ver8on  wno  knowingly  falsifies  or  fraudulently  alter* 
Compare  r.  848,  any  document  in  or  incidental  to  any  proceeding  under  the  Acts  or 

Bankruptcy 

jiuiea  1886.  these  Rules  shall  be  deemed  to  be  guilty  of  contempt  of  Court,  and  shall 
be  liable  to  be  punished  accordingly. 

Compare  ibid.  ^)  The  penalty  imposed  by  this  rule  shall  be  in  addition  to,  and  not 
in  substitution  for,  any  other  penalty,  punishment,  or  proceeding  to 
which  such  person  may  be  liable,     (p.  27,  ante). 

No  Lien  on  Debtor's  Books, 
no  Hen  on  453.  No  person  shall,  as  against  the  assignee  or  trustee,  be  entitled 

debtor's  books. 

Compare  r.  349,   t°  withhold  possession  of  the  books  of  account  belonging  to  the  debtor 

•  ■     mm 

or  to  set  up  any  lien  thereon,     (p.  218,  ante). 

Non-compliance  with  Rules. 

NMh<RSpliance      ""'  Non-compliance  w*kh  any  of  these  Rules,  or  with  any  rule  oi 
Comparer.  860,  practice  for  the  time  being  in  force,  shall  not  render  any  proceeding 

ibid* 

void  unless  the  Court  shall  so  direct,  but  such  proceeding  may  be  set 
aside  either  wholly  or  in  part  as  irregular  or  amended,  or  otherwise 
dealt  with  in  such  manner  and  upon  such  terms  as  the  Court  may  think 
fit.     (p.  3,  ante). 

Abridgment  or  Enlargement  of  Time. 
Abridgment  or        455,  The  Court  may  under  special  circumstances,  and  for  good  cause 

enlargement  of  j  r  »  o 

time.  shown,  abridge  the  time  appointed  by  these  Rules  or  fixed  by  any  order 

ibid.  '  of  the  Court  for  doing  any  act  or  taking  any  proceedings,    (p.  48,  ante). 

Memorandum  by  Chief  Clerk  Evidence  of  Insertion  of 

Advertisement. 

byecweafnc?eric  456.  A  memorandum  by  the  Chief  Clerk  referring  to  and  giving  the 
fnserUon  of  date  of  an  advertisement  in  the  Gazette  Or  a  local  paper  shall  be  pritrt 
Jade  evidence  that  the  advertisement  to  which   it   refers  was  duly 


advertisement. 
Compare  r.  17 


ampart 

(4),  ibid.  inserted  in  the  issue  of  the  Gazette  or  paper  mentioned  in  it. 
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Stamps.  rr.  457-60. 


157.  Every  officer  of  the  Court  who  shall  receive  any  document  to  stamps. 

hich  an  adhesive  stamp  shall  be  affixed,  shall  immediately  upon  the  ^^S^^59' 
receipt  of  such  document  deface  the  stamp  thereon,  and  no  such  docu-  HvU* 188a* 
xnent  shall  be  filed  or  delivered  until  the  stamp  thereon  shall  be  defaced, 
And  it  shall  be  the  duty  of  any  person  presenting  or  receiving  such 
document  to  see  that  such  defacement  has  been  duly  made. 

Duties  op  Executor,  Etc. 
468.  When  the  estate  of  any  deceased  debtor  has  been  placed  under  Duties  of 

executor,  «c. 

sequestration  or  adjudged  to  be  sequestrated,  it  shall  be  the  duty  of  the  compare  r.  278, 

executor  or  legal  personal  representative  of  the  deceased  debtor  to  lodge 

-with  the  trustee  of  such  estate  (if  any)  or  if  none  with  the  assignee 

forthwith  an  account  of  the  dealings  with  and  administration  of  (if  any) 

the  deceased's  estate  by  such  executor  or  legal  personal  representative, 

and  such  executor  or  legal  personal  representative  shall  also  furnish 

forthwith  a  list  of  the  creditors  and  a  statement  of  the  assets  and 

liabilities  and  such  other  particulars  of  the  affairs  of  the  deceased  as 

may  be  required  by  such  trustee  or  assignee,  as  the  case  may  be.    Every 

account,  list,  and  statement  to  be  made  under  this  rule  shall  be  verified 

by  affidavit.     The  expense  of  preparing,  making,  verifying,  and  lodging 

any  account,  list,  and  statement  under  this  rule  shall  after  being  taxed 

be  allowed  out  of  the  estate  upon  production  of  the  necessary  allocatur. 

(pp.  78,  95,  ante). 

459.  In  any  case  in  which  the  estate  of  a  deceased  debtor  has  been  Executor  de  son 

J  m  tort. 

placed  under  sequestration  or  adjudged  to  be  sequestrated,  and  it  appears  compare  r.  279. 
to  the  Court  on  the  report  of  the  trustee  or  assignee  as  the  case  may  be 
that  no  executor  or  legal  personal  representative  exists,  the  account, 
list  and  statement  mentioned  in  the  last  preceding  rule  shall  be  made, 
verified,  and  lodged  by  such  person  as  in  the  opinion  of  the  Court  upon 
such  report  may  have  taken  upon  himself  the  administration  of  or  may 
otherwise  have  intermeddled  with  the  property  of  the  deceased  or  any 
part  thereof,     (pp.  78,  95,  ante). 

Percentages. 

460.  The  percentages  payable  under  section  1 18  of  the  Insolvency  Act  Trustee  to  pay 

percentages  into 

1897  shall  be  paid  into  the  Treasury  of  Victoria  by  the  trustee,     (p.  Treasury. 

326,  ante). 

HENRY  CTJTHBERT. 

HICKMAN  MOLESWORTH. 

JAMES  JOSEPH  CASEY. 


^ 


APPENDIX  OF  FORMS/ 


Comparisons 
may  oe  made 
generally  with 
these  forms  and 
the  Insolvency 
Forms  1890  and 
the  Bankruptcy 
Forms  1886  and 
1890. 


In  the  Court  of  Insolvency. 
District. 


Part  I.— Form  No.  1. 

(General  Title.) 
The  Insolvency  Acts. 


In  the  matter  of  [Jamta  Brown]  of 


No.   2. 


Declaration  of  Inability  to  Pay. 

(Title.) 

I,  A.B.,  [name  and  description  of  debtor]  residing  at  *  [and  carrying 

]  hereby  declare  that  I  am  unable  to  pay  my  debt*. 


on  business  at 
Dated  this 


day  of 


189 


Signed  by  the  debtor  in  my  presence — 

(Signature  of  witness. ) 

(Address.) 

(Description.) 
Filed  the  day  of 


(Signature) 


IB. 


189 


Note.  — Where  the  debtor  resides  at  a  place  other  than  his  place  of  business 
both  addresses  should  be  inserted. 


No.  3. 

Debtor's  Petition. 

(Title.) 

The  day  of  a.d. 

I,  [invert  name,  addresst  and  description  of  debtor],  lately  residing  at  . 

and  carrying  on  business  at  [insert  the  other  address  or  addresses  at  which  unsatis- 
fied debts  or  liabilities  may  have  been  incurred]  having  for  the  greater  part  of  the 
past  six  months  resided  at  and  carried  on  business  at 


*  Notk.— Rule  5,  ante,  states  :— "  The  forms  in  the  Appendix  where  applicable,  and  where  they  are 
not  applicable  forms  of  the  like  character  with  such  variations  as  circumstances  may  require,  stall  bt 
used— where  such  forms  are  applicable,  any  costs  occasioned  by  the  use  of  any  other  or  more  profix 
forms  shall  be  borne  by  or  disallowed  to  the  party  using:  the  same  unless  the  Ooort  shall  other  ' 
direct,  provided  that  the  Court  or  Judge  may  from  time  to  time  alter  any  forms  or  substitute  i 
forms  in  lieu  thereof." 
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within  the  district,  and  being  insolvent  and  desirous  of  surrendering 

my  estate  for  the  benefit  of  my  creditors,  hereby  petition  the  Court  to  accept  the 
surrender  of  my  estate,  and  to  place  the  same  under  sequestration. 

(Signature) 
Signed  by  the  debtor  in  my  presence — 
(Signature  of  witness.) 
(Address.) 
(Description.) 

Note. — Where  the  debtor  resides  at  a  place  other  than  his  place  of  business, 
both  addresses  should  be  inserted. 


No.  4. 

Schedules  and  Affidavits. 

(Title.) 

I,  A.B.,  of  [name,  address,  and  description]  make  oath  and  say  as  follows  : — 

1.   That  the  statements  contained  in  my  petition  herein  are  true. 

_  2.  That  I  am  not  an  uncertificated  insolvent,  and  that  my  estate  has  not  pre- 
viously been  sequestrated,  save  and  except  on  the*  day  of 
in  the  year 

3.  That  I  have  not  previously  compounded  with  or  made  any  assignment  for  the 
benefit  of  creditors,  save  and  except  on  thet  day  of 

in  the  year 

4.  That,  save  as  hereunder  appears,  I  am  not  a  registered  proprietor  of,  and 
that  I  have  not  and  am  not  entitled  to  any  land,  lease,  mortgage,  or  other  interest 
under  the  Transfer  of  Land  Act  1890,  either  in  my  own  right  or  in  right  of  my 
wife  and  also  that  neither  of  us  has  any  interest  in  any  such  property 
as  aforesaid  now  under  or  applied  to  be  brought  under  the  Transfer  of  Land  Act 
1890. 

5.  That  I  have  kept  books  of  account,  that  is  to  sayt  and  no 
others  [or  if  he  has  kept  none  state  what  documents  he  has  (if  any)  and  of  what  kind, 
which  will  show  the  state  of  his  affairs.] 

6.  That  I  am  now  in  fact  insolvent,  and  that  the  causes  of  my  inability  to  pay 
my  debts  and  to  meet  my  engagements  arise  from — § 

7.  That  I  became  unable  to  pay  my  debts  in  due  course  as  they  became  due, 
about  the  ,  and  the  cause  thereof  was  [set  out  cause]. 

8.  That  the  several  papers  hereunto  annexed,-  marked  severally  with  the  letters 
A,  B,  C,  D,  £,  F,  and  G,  contain  a  true  and  complete  statement,  to  the  best  of 
my  knowledge  and  belief,  of  the  whole  of  my  estate  whatsoever  and  wheresoever 
in  possession  or  contingency,  and  of  all  debts  due  to  and  by  me,  and  of  all  securi- 
ties for  the  same,  and  that  I  have  not  wilfully  omitted  or  inserted  anything  con- 
trary to  the  truth. 

Sworn 

*  Here  state  the  date  of  each  previous  sequestration, 
t  Here  state  the  date  of  each  composition  or  assignment. 
J  Here  state  name  and  number  of  books  of  account,  or  that  none  were  kept. 
$  Here  state  the  losses,  misfortune,  or  other  occurrence  that  occasioned  inability  to  pay,  not  the 
reason  for  presenting  petition. 


List  A. 
List  of  Debts  due  to  Secured  Creditors. 


Names, 
Descriptions, 
and  Abodes 
of  Creditors. 


For  what 
due. 


On  what 
Day,  Month, 

and  Year 
contracted.9 


Nature  of 

Security 

given. 


Value  of  Security 
when  given. 


Date 
when 
given. 


'■  As  to  transactions  more  than  two  months  old,  day  may  be  omitted. 
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List  B. 
List  of  Debt*  due  to  Unxecured  Creditors. 


Names,  Descriptions, 

and  Abodes  of 

Creditors. 


Amount  Due. 


For  what  due. 


On  what  Day,  Hocta. 
and  Year  con- 
tracted- * 


i  i 


I  i 


'  As  to  transactions  more  than  two  months  old,  day  may  be  omitted. 


List  C. 
List  of  Insolvent* a  Lo**es  and  Exptme*  for  Tioo  Year*  prior  to  date  of  Pttitum. 


Losses. 


Amount. 


Date. 


Expenses. 


Average  Amoaflr 
per  moo?  fa- 


Trade  or  professional 
expenses- 


House  expenses — 
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List  D. 

Particulars  of  the  Insolvent's  Real  Property  at,  and  Two  Years  prior  to,  and  of 

Settlements  made  Five  Tears  prior  to  date  of  Petition. 


Situation  and 
Extent  of  the 

Property 
whether  free- 
hold or 
leasehold,  in 
possession  or 
expectancy. 


Value. 


Whether 
Mortgaged. 

If  so  to 

whom,  and 

when. 


For  what 
Amount. 


Value  of 
his 

Interest 

if  now 

sold. 


Particulars  of 
landed  property 
sold  by  insolvent 
within  two 
years  prior  to 
date  of 
Petition. 


Particulars  of  all 

Property  settled  by 

the  Debtor  within 

five  years  prior  to 

sequestration, 

with  date  and  name 

of  Settlee. 


List  E. 
Particulars  of  Insolvent's  Stock-in- Trade  and  Other  Personal  Property. 


Amount. 


List  F. 
Particulars  of  all  Debts  Due  to  Insolvent. 


Names,  Descrip- 
tions, 
and  Abodes  of 
Debtors. 


Amount 
of  Debt. 


On  what  Day, 

Month, 
and  Year  con- 
tracted.* 


Debts  that  he 

believes  will 

be  paid  on 

demand  when 

due. 


Doubt- 
ful 
debts. 


Bad 
Debts. 


*  As  to  transactions  more  than  two  months  old,  day  may  be  omitted. 
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List  G. 
Balance- Sheet. 


Debts  due  upon  mortgage 

Debts  due  to  unsecured  creditors  ... 

Debts  due  to  secured  creditors 

.A.  \3  vOv  i       • » •  •  *  •  *  \m  •••  .  •  * 

Value  at  present  of  real  property ... 

Value  at  present  of  personal  property  held  as  security 

Value  at  present  of  personal  property  not  held  as 

security 
Amount  of  debts  due  to  insolvent  which  will  be, paid 

on  demand,  as  he  believes 

A-  vVwi         ■■*  •  «  •  ••■  >•«  •*• 

Debts  total ... 
Assets  total 

Deficiency 


No.  5. 

Order  upon  Debtor's  Petition. 

(Title). 

The  day  of  a.d.  189 

Upon  reading  the  petition  of  the  above-named  A.B.,  and  the  affidavits  of 
,  with  the  schedule  annexed  thereto,  I  do  order  that  the  estate  oi 
the  said  A.B.  be  placed  under  sequestration  in  the  hands  of  ,  one 

of  the  assignees  of  insolvent  estates. 

(Signature) 

Judge  [or  Chief  Clerk]. 


No,  6. 

Debtor's  Summons. 
The  Insolvency  Acts. 


In  the  Court  of  Insolvency, 

District. 


Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Gnat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  so 
forth. 

To  A.B.  [or  A.B.  and  CD.],  of 

We  warn  you  that,  unless  within  fourteen  days  after  the  service  of  ihii 
summons  on  you,  exclusive  of  the  day  of  such  service,  you  do  pay  to  E.F.,  of 

,  the  sum  of  ,  [and  to  G.H.,  of  , 

the  sum  of  ,  and  so  on  if  more  than  two  creditors],  being  the  sum  [or 

sums]  claimed  of  you  by  him  [or  them],  according  to  the  particulars  hereunto 
annexed,  for  [state  consideration"],  or  shall  compound  for  the  frame  to  his  [or  their] 
satisfaction,  you  will  have  committed  an  act  of  insolvency  in  respect  of  which  ft 
petition  may  be  presented  by  the  said  E.F.  [and  G.H.,  &&]  against  you,  praying 
that  your  estate  may  be  sequestrated  unless  you  shall  have  within  the  time  afore- 
said applied  to  the  Court  to  dismiss  this  summons  on  the  ground  that  you  are  not 
indebted  to  him  [or  them]  in  the  sum  claimed,  or  that  you  are  indebted  to  him  [or 
them]  in  a  sum  less  than  Fifty  pounds. 


Given  under  the  seal  of  the  Court  this 


day  of 


,  189 
Chief  Clerk. 
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{To  be  Indorsed  on  Summons.) 

YOU   ARE  SPECIALLY   TO   NOTE. 

That  the  consequences  'which  will  follow  any  neglect  to  comply  with  the 
requisitions  contained  in  the  summons  are  that  your  estate  may  be  placed  under 
sequestration  on  the  petition  of  E.F.  [and  G.H.  <fec]  should  you  not  pay  to  or 
compound  with  him  [or  them]  for  the  sum  claimed  within  fourteen  days  from  the 
service  of  this  summons  on  you. 

If,  however,  you  are  not  indebted  to  the  said  E.F.  [and  G.H.,  &c]  in  the 
sum  claimed,  or  are  only  indebted  to  him  [or  them]  in  a  sum  less  than  Fifty  pounds, 
you  must  make  application  to  the  Court  within  the  like  number  of  days  to  dismiss 
this  summons,  by  filing  with  the  Chief  Clerk  an  affidavit  stating  that  you  are  not 
bo  indebted,  or  only  so  to  a  less  amount  than  Fifty  pounds,  who  will  thereupon  fix 
a  day  for  the  hearing  of  your  application. 

L.M.,  Solicitor  suing  out  this  summons,  carrying  on  business  at 

Or, 

This  summons  is  sued  out  by  E.F.  [and  G.H.,  &c]  in  person. 


No.  7. 


Affidavit  of  Service  of  Debtor's  Summons. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency. 

District. 

In  the  matter  of  a  Debtor's  Summons  by  E.F.,  of 

[and  G.H.,  of  &c],  against  A.B.  [or  A. 8.  and  C.  D.], 

of 

X,  L.M.,  of  ,  make  oath  and  say  : — 

1.  That  I  did  on  the  day  of  189    ,  serve  the 

above-mentioned  A.B.  with  a  copy  of  the  above-mentioned  summons,  duly  sealed 
with  the  seal  of  the  Court,  by  delivering  the  same  personally  to  the  said  A.  B.  at 

Sworn  at,  &c. 

L.  M. 

No.  8. 

Substituted  Service  of  Debtor's  Summons. — Notice  in  Gazette. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency. 

District. 
To  A.B.  [or  A.B.  and  CD.],  of 

In  the  matter  of  a  Debtor's  Summons  issued  against  you  by  E.F.,  of 

[and  G.H.,  of  Ac.] 

Take  notice  that  a  debtor's  summons  having  been  granted  against  you 
by  this  Court,  the  Court  has  ordered  that  the  publication  of  this  notice  in  the 
Victoria  Oovtrnment  Gazette  and  in  a  local  newspaper  shall  be  deemed  to  be  service 
of  such  summons  on  you  on  the  seventh  day  after  the  last  of  such  publications. 
The  summons  can  be  inspected  by  you  on  application  to  this  Court. 
Dated  this  day  of  189 

Chief  Clerk. 


No.  9. 


Substituted  Service  of  Debtor's  Summons. — Notice  in  Local  Paper, 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency* 

District. 

To  A.B.  [or  A.E.  and  CD.],  of 

In  the  matter  of  a  Debtor's  Summons  issued  against  you  by  E.F.  of 
•     [and  G.H.,  of  Ac] 
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Take  notice  that  a  Debtor's  Summons  having  been  granted  against  yon  by 
this  Court,  the  Court  has  ordered  that  the  publication  of  a  notice  of  the  grantug 
of  the  summons  in  the  Victoria  Government  Gazette  and  in  a  local  newspaper  shall 
be  deemed  to  be  service  on  you  of  such  summons  on  the  seventh  day  after  the  last 
of  such  publications. 

The  summons  can  be  inspected  by  you  on  application  to  this  Court. 

Dated  this  day  of  18 

Chief  Clerk. 


No.   10. 

Affidavit  on  Application  to  Dismiss  Debtor's  Summons. 

The  Insolvency  Acts. 

In  the  matter  of  a  Debtor's  Summons  by  CD.  [E.F.,  ice]  against  A.B. 

I,  A.B.,  of  ,  make  oath  and  say  : — 

That  I  am  not  indebted  to  CD.  [and  E.F. ,  &c.]in  the  [aggregate]  amount  of  the 
sum  claimed  in  the  summons  [or  that  I  am  only  indebted  to  CD.,  or  E.F.,  or 
G.H.]  in  the  sum  of  ,  being  part  of  the  sum  claimed  in  the  summons,  or 

that  I  am  not  indebted  to  CD.  [and  E.F.,  &c.]  in  such  an  [aggregate]  amount  a? 
will  justify  him  [or  them]  in  presenting  an  insolvency  petition  against  me. 

Sworn,  &c.  (Signed)      A.B. 


No.   11. 

Bond  on  Stay  of  Proceedings. 

The  Insolvency  Acta. 

Know  all  men  by  these  presents,  that  we,  A.B.  of,  &c.,  and  CD.  of,  ftc,  and 
E.F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  L.M.  of,  &cf  in 
'  pounds  to  be  paid  to  the  said  L.M.,  or  his  certain  attorney,  executors, 
administrators,  or  assigns.  For  which  payment  to  be  made  we  bind  ourselves  and 
each  and  every  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  One 

thousand  eight  hundred  and 

Whereas  the  said  A.B.  having  been  duly  served  with  a  debtor's  summons  fay 
L.M.  of  in  accordance  with  provisions  of  the  Insolvency  Ad  1890. 

applied  to  the  said  Court  to  dismiss  such  summons  on  the  ground  that  he  was  not 
indebted  to  the  said  L.M.  [or  that  he  was  not  indebted  to  him  to  such  an  amount 
as  would  support  a  petition  for  sequestration]. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above-bounden 
A.B.  or  the  said  CD.  or  E.F.  shall  on  demand  well  and  truly  pay  or  cause  to  be 
paid  to  L.M.  his  attorney,  such  sum  or  sums  as  shall  be  recovered  against  the  said 
A.B.  by  any  proceedings  taken  or  continued  within  twenty -one  days  from  the 
date  hereof  in  any  competent  Court  by  the  said  L.M.  for  the  payment  of  the  debt 
claimed  by  him  in  the  said  debtor's  summons,  together  with  such  costs  as  shall  be 
given  to  the  said  L.M.  by  such  Court,  this  obligation  shall  be  void,  otherwise  shall 
remain  in  full  force. 

A.B.  (L.S.) 

CD.  (l.s.) 

E.F.  (us.) 

Signed,  sealed,  and  delivered  by  the  above-bounden  in  the 

presence  of 

Note. — If  a  deposit  of  money  be  made  the  memorandum  should  /of low  the  terms 
of  the  conditions  of  the  bond. 

This  form  may  be  adapted  to  other  cases. 
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» 

No.  12. 

Notice  of  Sureties. 

(Title. ) 

In  the  matter  of  a  Debtor's  Summons  by  E.F.  against  A.B. 

Take  Notice  that  the  sureties  whom  1  propose  as  my  security  in  the  above 
matter  [here  state  the  proceeding  which  has  rendered  the  sureties  necessary]  aje 
[here  state,  the  full  names  and  descriptions  of  the  sureties  and  their  residences  for  the 
last  six  months,  therein  mentioning  the  toton,  city,  places,  streets,  and  numbers,  if 
any']. 

Dated  the  day  of  18 

A.B. 
To  the  Chief  Clerk  and  to  L.M.  of 


No.  13. 
Order  on  Application  to  Dismiss  Debtor's  Summons. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  matter  of  a  Debtor's  Summons  by  E.F.  against  A.B. 

Upon  the  application  of  A.  B.  to  dismiss  this  summons,  and  upon  reading  the 
affidavit  of  A.B.  and  upon  hearing  E.F.  [if  }*resent],  it  is  ordered  that  this  sum- 
mons be  dismissed  [and  that  the  said  E.F.  [or  as  the  case  may  be]  shall  pay  to  the 
said  A.B.  the  sum  of  for  costs]  [or  that  the  said  A.B.  enter  into  a 

bond  in  the  penal  sum  of  [double  the  alleged  debt  (6)]  with  such  two  sufficient 
sureties  as  the  Court  shall  approve  of  to  pay  [or  deposit  with  the  Chief  Clerk  the 
sum  of  as  security  for  the  payment  of]  such  sum  or  sums  as  shall  be 

recovered  by  E.F.  [or  as  the  case  may  be]  against  the  said  A.B.  in  any  proceedings 
taken  or  continued  against  him  for  the  recovery  of  the  demand  mentioned  in  such 
summons,  together  with  such  costs  as  shall  be  given  by  the  Court  in  which  such 
proceedings  are  had. 

And  it  is  further  ordered  that  all  proceedings  on  this  summons  shall  be  stayed 
until  the  Court  in  which  the  proceedings  shall  be  taken  shall  have  come  to  a 
decision  thereon. 

Given  under  the  seal  of  the  Court  this  day  of  189 

Bv  the  Court, 

Chief  Clerk. 

(ft)  See,  as  regards  the  amount  of  (he  penal  sum  in  which  a  bond  is  to  be  taken,  G.E.  62. 


No.   14. 

Creditor's  Petition. 

The  Insolvency  Acts. 

The   petition    of  A.B.   [insert  namey   address,    and  description  of  petitioner] 
of  praying  that  the  estate  of  CD.  [insert  name,  address,  and  description  of 

debtor]  of  may  be  sequestrated  for  the  benefit  of  his  creditors. 

To  His  Honour  Mr.  Justice 
one  of  the  Judges  of  the  Supreme  Court  of 
the  Colony  of  Victoria  [or  Judge  of  the 
Court  of  Insolvency  of  the 
District] 

siieweth — 

1.  That  the  said  CD.  is  now  justly  and  truly  indebted  to  your  petitioner  [or  to 
your  petitioners  in  the  aggregate]  in  the  sum  of  £  [set  out  amount  of  debt 

or  debts  and  the  consideration], 

48 
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2.  That  your  petitioner's  said  debt  is  wholly  unsecured. 

Or 

That  your  petitioner  holds  security  for  the  payment  of  [or  part  of]  the  said  am 
[but  that  your  petitioner  will  give  up  such  security  for  the  benefit  of  the  creditwi 
of  CD.  in  the  event  of  his  being  adjudged  insolvent]  [or  and  your  yetitwsg 
estimates  the  value  of  such  security  at  the  Bum  of  £  ]. 

Or 

That  E.F.,  one  of  your  petitioners,  holds  security  for  the  payment  of*  Ac 

That  G.H.,  another  of  your  petitioners,  holds  security  for  the  payment  of,  Ac 

3.  That  the  said  CD.  has  committed  an  act  [or  acts]  of  insolvency  within  iix 
months  before  the  presentation  of  this  petition. 

4.  That  the  act  [or  acts]  of  insolvency  committed  by  him  was  [or  wen]  lbs: 
[here,  set  out  the  nature  and  date  or  dates  of  the  act  or  acts  of  insolvency  relied  on). 

Dated  the  day  of  18 

Your  petitioner  therefore  prays  that  the  estate  of  the  said  CD.  may  be  seques- 
trated for  the  benefit  of  his  creditors. 

Signed  by  the  petitioner  in  my  presence.  A-B. 

Signature  of  witness—  E.F. 

Address- 
Description — 

Note. — If  there  be  more  than  one  petitioner,  and  they  do  not  sign  together,  the 
signature  of  each  must  be  separately  attested,  e.g.,  "Signed  by  the  petitioner, 
A.B.,  in  my  presence."  If  the  petition  be  signed  by  a  firm  the  partner  signing 
should  add  also  his  own  signature,  e.g.,  "  A.S.  and  Co.,  by  J.  S.,  a  partner  in  the 
said  firm."  If  the  debtor  resides  at  any  place  other  thau  the  place  where  he 
on  business  both  addresses  should  be  inserted. 

Indorsement. 

The  above-named  respondent  resides  in  the  District. 


No.  15. 


Creditor's  Petition  for  Sequestration  of  Estate  of  Deceased  Debtor  undeb 

Section  42  of  the  Principal  Act. 

The  Insolvency  Acts. 

The  Petition  of,  Ac. 

To  His  Honour  Mr.  Justice 

one  of  the  Judges  of  the  Supreme  Court  of 
the  Colony  of  Victoria  [or  Judge  of  the 
Court  of  Insolvency  of  the 
district  J. 

SHEWETH — 

1.  That  A.  6.,  late  of  [residence  and  occupation],  departed  this  life  on  the 
day  of  18 

2.  That  the  said  A.B.  made  his  will,  bearing  date  the  day  of 

18  which  will  was  proved  in  the  Supreme  Court  in  its  probate  jurisdiction, 

on  the  day  of  18      by  CD.  and  E.F.,  of  [or  as  the  case  may  U\ 

the  executors  therein  named  [or  that  the  said  A.B.  died  intestate,  and  letters  of 
administration  of  his  estate  and  effects  were  on  the  day  of  18 

granted  by  the  Supreme  Court  in  its  probate  jurisdiction  to  G.H.,  of  I 

3.  That  the  said  A.B.  at  the  time  of  his  death  was  justly  and  truly  indebted  to 
your  petitioner  [or  your  petitioners  in  the  aggregate]  in  the  sum  of  £  [#* 
out  amount  of  debt  or  debts  and  the  consideration]  and  his  estate  is  still  indebted  to 
the  above  amount,  the  said  sum  of  £               being  still  wholly  due  and  unpaid. 

4.  That  your  petitioner's  said  debt  is  wholly  unsecured  [or  if  secured,  as  in  Form 
No.  14]. 

5.  That  the  estate  of  the  said  A.B.  is  according  to  my  information  and  bene! 
insufficient  to  pay  its  debts. 
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Or 

That  the  creditors  of  the  estate  of  the  said  A.B.  may  be  defeated,  hindered,  or 
delayed  in  obtaining  payment  of  the  debts  due  by  the  said  estate  unless  such  estate 
is  sequestrated. 

Or 

That  the  said  CD.,  E.F.,  or  Q.H.  [as  the  case  may  be]  in  whom  the  administra- 
tion of  the  estate  of  the  said  A.B.  is  legally  vested  has  within  six  months  before 
the  presentation  of  this  petition  committed  the  following  act  [or  acts]  of  insolvency 
whereby  the  creditors  of  the  estate  of  the  said  A.B.  may  be  defeated  or  delayed  in 
obtaining  payment  of  the  debts  due  by  the  said  estate,  viz.  [here  set  out  the  nature 
and  date  or  dates  of  the  act  or  acts  of  insolvency  relied  oh]. 

Dated  this  day  of  18 

Your  petitioner  therefore  prays  that  the  estate  of  the  said  A.B.  may  be  seques- 
trated for  the  benefit  of  the  creditors  of  the  said  estate. 

(Signed) 
Witness — 

Indorsement 

The    above-named    deceased    immediately  preceding    his  decease  resided  in 
the  district. 


No.  16. 

Affidavit  of  Truth  of  Statements  in  Petition. 

The  Insolvency  Acts. 

In  the  Matter  of  the  petition,  &c. ,  &c. 

I,  of  in  the  colony  of  Victoria,  the  above-named  petitioner 

make  oath  and  say  as  follows  : — 

1.  That  I  am  the  above-named  petitioner,  and  the  signature  set  and  sub- 
scribed at  the  foot  of  the  petition  now  produced  and  shown  to  me,  marked  with 
the  letter  "A,"  was  written  and  signed  by  me,  and  is  in  my  own  handwriting. 

2.  That  the  above-named  of  is  now  justly  and  truly  indebted  to 
me  in  the  sum  of  £  [slate  consideration],  which  said  sum  of  £  is  now 
due  and  owing. 

3.  That  the  said  debt  is  wholly  unsecured  [or  that  I  hold  security  for  the  pay- 
ment of  [or  part  of]  the  said  sum,  but  that  I  will  give  up  such  security  for  the 
benefit  of  the  creditors  of  in  the  event  of  his  being  adjudged  insolvent]  [or 
and  I  estimate  the  value  of  such  security  at  the  sum  of  £  ]. 

4.  That  I  am  advised  and  verily  believe  that  the  said  has  committed  an 
act  [or  acts]  of  insolvency  within  six  months  before  the  presentation  of  the  said 
petition. 

5.  That  the  act  [or  acts]  of  insolvency  committed  by  him  was  [or  were]  [state  act 
or  acts]. 

Sworn,  <fec. 

This  affidavit,  Ac. 


No.  17. 

Affidavit  of  Truth  of  Statements  in  Joint  Petition. 

The  Insolvency  Acts. 

In  the  Matter  of  the  petition  of  C.  D. ,  of  and  E.  F. ,  of  praying,  Ac.,  &c. 

We,  CD.,  of  one  of  the  above-named  petitioners,  and  E.F.,  of 

the  other  of  the  above-named  petitioners,  severally  make  oath  and  say — 

And  first  I,  the  said  C.  D. ,  for  myself  say — 

1.  That  I  carry  on  business  as  a  [state  business],  at  under  the  style  of 

2.  That  I  am  one  of  the  above-named  petitioners,  and  the  signature  set 
and  subscribed  at  the  foot  of  the  said  petition  was  written  and  signed  by  me,  and 
is  in  my  own  handwriting. 

3.  That  the  said  A.B.   is  now  justly  and  truly  indebted  to  me  in  the  sum 
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of  £  for  [state  consideration]  which  said  sum  of  £  is  now  doe  and 

owing. 

4.  That  my  said  debt  of  £  is  wholly  unsecured  [or  that  I  hold  security 
for  the  payment  of  [or  part  of]  the  said  sum  [but  that  I  will  give  up  such  security 
for  the  benefit  of  the  creditors  of  in  the  event  of  his  being  adjudged  insol- 
vent] [or,  and  I  estimate  the  value  of  such  security  at  the  sum  of  ]. 

And  I,  the  said  E.F.,  for  myself  say — 

5.  That  I  carry  on  business  as  a  [state  business]  at  under  the  style  of 

6.  That  1  am  one  of  the  above-named  petitioners,  and  the  signature  set 
and  subscribed  at  the  foot  of  the  petition  now  produced  and  shown  to  me,  marked 
with  the  letter  "A,"  was  written  and  signed  by  me,  and  is  in  my  own  handwriting 

7.  That  the  said  A.B.  ia  now  justly  and  truly  indebted  to  me  in  the  sun 
of  £  for  [state  consideration]  which  said  sum  of  £  is  now  due  and 
owing. 

8.  That  my  said  debt  of  £  is  wholly  unsecured  [or  that  I  hold  security 
for  the  payment  of  [or  part  of]  the  said  sum  but  that  I  will  give  up  such  security 
for  the  benefit  of  the  creditors  of  in  the  event  of  his  being  adjudged  insol- 
vent] [or  and  I  estimate  the  value  of  such  security  at  the  sum  of  £  J. 

And  we,  the  said  CD.  and  E.F.,  for  ourselves  jointly  and  severally  say — 

9.  That  we  are  advised  and  verily  believe  that  the  said  A.6.  has  committed  an 
act  [or  acts]  of  insolvency  within  six  months  before  the  presentation  of  the  amid 
petition. 

10.  That  the  act  [or  acts]  of  insolvency  committed  by  him  was  [date  act  or  acts 
of  insolvency]. 

Sworn,  &c. 

C.I). 

E.F. 
This  affidavit,  Ac. 


No.  18. 

Order  Nisi  on  Crkditor's  Pktitiox. 

The  Insolvency  Acts. 

Id  the  Matter  of  the  petition  of  of  praying  that  the  estate 

of  of  may  be  sequestrated  for  the  benefit  of  his  creditors. 

Before  His  Honour  Mr.  Justice  one  of  the  Judges  of  the  Supreme 

Court  of  the  colony  of  Victoria  [or  Judge  of  the  Court  of  Insolvency  of 
the  District]. 

Upon  reading  the  petition  of  the  above-named  petitioner  this  day  presented  to 
me  as  one  of  the  Judges  of  the  Supreme  Court  of  the  colony  of  Victoria 

[or  Court  of  Insolvency],  setting  forth  that  the  above-named  CD.,  of  is 

now  justly  and  truly  indebted  to  the  said  petitioner  in  the  sum  of  £  [** 

out  amount  of  debt  or  debts  and  the  consideration  as  in  petition]  which  said  sum 
of  £  is  now  due  and  owing,  aud  that  the  petitioner's  said  debt  ia  wholly 

unsecured  [or  that  the  petitioner  holds  security  for  the  payment  of  [or  part  of]  the 
said  sum,  but  that  your  petitioner  will  give  up  such  security  for  the  benefit  of  the 
creditors  of  CD.  in  the  event  of  Mb  being  adjudged  insolvent]  [or  and  your  peti- 
tioner estimates  the  value  of  Buch  security  at  the  sum  of  £  ][or  that  the 
said  petitioner  E.F.  holdB  security  for  the  payment  of,  Ac]  [or  that  the  said  peti- 
tioner G.H.  holds  security  for  the  pay  me  tit  of,  &c]  and  that  the  said  CD.  has 
committed  an  act  [or  acts]  of  insolvency  within  six  months  before  the  presentation 
of  the  said  petition,  and  that  the  act  [or  acts]  of  insolvency  committed  by  him  wss 
[or  were]  [here  set  out  the  nature  and  date  or  datesqf  the  act  or  acts  of  insolvency  <m 
in  petition].    And  praying  that  the  estate  of  the  said  CD.  may  be  sequestrated  for 
the  benefit  of  his  creditors.     And  upon  reading  the  several  affidavits  of 
and                    respectively  sworn  and  filed  herein  and  the  allegations  contained  in 
the  said  petition  having  been  proved  to  my  satisfaction  I  do  by  this  order  under 
my  hand  place  the  estate  of  the  said  CD.  under  sequestration   in  the  hands 
of                    ,  Esq.  one  of  the  assignees  of  insolvent  estates  until  this  order  shall  be 
made  absolute  or  be  discharged  as  mentioned  in  and  provided  by  the  Insolvency 
Acts.     And  I  do  appoint  Thursday  the                day  of                18  at  the  hour 
of  Eleven  o'clock  in  the  forenoon,  at  the  Supreme  Court  House,  situate  in  William- 
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atceet  in  the  city  of  Melbourne,  in  the  colony  of  Victoria,  as  the  time  and  place 
wlien  cause  may  be  shown  before  the  said  Supreme  Court  against  this  order  being 
made  absolute. 

Given  under  my  hand  this  day  of  18      at  of  the 

clock  in  the  noon. 

Y.Z., 

One  of  the  Judges  of  the  Supreme  Court  of  the  Colony  of  Victoria 
[or  Judge  of  the  Court  of  Insolvency  of  the  District.] 


No.  19. 

Order  enlarging  Order  Nisi. 

The  Insolvency  Acts. 

In  the  Supreme  Court  of  the  Colony  of  Victoria. 

Insolvency  Jurisdiction. 
In  the  Matter  of  the  petition  of,  &c,  &c. 

day, the  day  of  18 

Before  His  Honour  Mr.  Justice 

Upon  reading  the  petition  and  order  nisi  in  this  matter,  and  upon  hearing  Mr. 
G.H.,  of  counsel  for  the  said  respondent,  and  Mr  J.K.,  of  counsel  for  the  above- 
named  petitioner,  this  Court,  on  application  of  the  said  [petitioner  or  respondent], 
doth  order  that  the  said  order  nvti  be  and  the  same  is  hereby  enlarged  until 
day,  the  day  of  18 

By  the  Court, 

Associate. 


No.  20. 

Affidavit  of  Service  of  Order  Nisi. 

The  Insolvency  Acts. 

In  the  Supreme  Court  of  the  Colony  of  Victoria. 

Insolvency  Jurisdiction. 
In  the  Matter  of  the  petition,  &c. ,  &c. 

I,  L.M.,  of  -  make  oath  and  say  as  follows  : — 

1.  That  Mr.  is  the  solicitor  in  this  matter  for  the  above-named  petitioner. 

2.  That  I  did  on  day,  the  day  of  18  serve  the  order 
nisi  made  in  this  matter  by  His  Honour  Mr.  Justice  as  one  of  the  Judges 
of  the  Supreme  Court  of  the  colony  of  Victoria  [or  Judge  of  the  Court  of  Insolvency 
of  the  District]  on  the  day  of  18  *  personally  on  the 
above-named  respondent                       by  delivering  to  him  personally  at 

an  office  copy  of  the  said  order  nisi  signed  and  certified  by  Esq. ,  Associate 

to  His  Honour  Mr.  Justice  [or  Est].,  Chief  Clerk  of  the  Court 

of  Insolvency  of  the  District.] 

Sworn,  &c. 

This  affidavit,  &c. 


No.  21. 


Order  for  Substituted  Service  .of  Order  Nisi. 

The  Insolvency  Acts. 

In  the  Matter  of  the  petition,  &c,  &c. 

Before  His  Honour  Mr.  Justice 

Upon  reading  the  affidavit  of  sworn  and  filed  in  this  matter,  and  it 

being  proved  to  my  satisfaction  that  the  above-named  respondent  is  keeping  out  of 
the  way  to  avoid  service  [or  has  left  Victoria],  I  do  order  that  service  of  office 
copies  of  the  order  nvri  made  in  this  matter  [or  and  of  the  order  enlarging  the 
same]  and  of  this  order  at  the  usual  or  last-known  place  of  abode  or  business  of  the 
said  situate  at  by  delivering  the  same  to  some  adult 
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person  resident  thereat,  or  if  such  person  will  not  receive  the  same  or  if  there  be 
no  such  person  by  affixing  such  copies  upon  some  conspicuous  place  upon  the 
premises  shall  be  deemed  good  service  of  the  said  order  nist  [or  and  order  enlarging 
same]  and  of  this  order  upon  the  said  and  I  do  fix  within  days  after 

service  of  the  said  order  nisi  as  the  time  within  which  the  said  may  file  or 

post  a  notice  of  objections. 

Given  under  my  hand  this  day  of  18 

X.Y., 

One  of  the  Judges  of  the  Supreme  Court  of  the  Colony  of  Victoria  [or  Judge 
of  the  Court  of  Insolvency  of  the  district.] 


No.  22. 
Notice  by  Debtor  of  intention  to  Oppose  Order  Nisi  being  hade  Absolute. 

The  Insolvency  Acts. 

In  the  Supreme  Court  of  the  Colony  of  Victoria. 

Insolvency  jurisdiction. 
In  the  Matter  of  the  petition  of,  &c. 

I,  the  above-named  do  hereby  give  you  notice  that  I  intend  to  oppose 

the  order  nisi  made  in  this  matter  on  the  day  of  18        being  made 

absolute,  and  that  I  intend  to  dispute  the  petitioning  creditor's  debt  [or  the  act  of 
insolvency,  or  as  the  case  may  be],  and  that  I  will  rely  upon  all  objections  appear- 
ing on  the  face  of  the  proceedings. 

Dated  this  day  of  18 

The  above-named  Respondent. 

To  Esq., 

Associate  of  His  Honour  Mr.  Justice 


Insolvency  jurisdiction. 


No.  23. 
Order  Absolute. 
The  Insolvency  Acts. 
In  the  Supreme  Court  of  the  Colony  of  Victoria. 

In  the  Matter  of.  the  petition  of,  &c. 

day,  the  day  of  18 

Before  His  Honour  Mr.  Justice 

Upon  reading  the  order  nisi  in  this  matter  dated  the  day  of  18 

under  the  hand  of  Esq.,  one  of  the  Judges  of  the  Supreme  Court  of  the 

colony  of  Victoria  [or  Judge  of  the  Court  of  Insolvency  of  the  District] 

made  upon  the  petition  of  the  above-named  placing  the  estate  of  the  above- 

named  under  sequestration  in  the  hands  of  Esq.,  one  of  the 

assignees  of  insolvent  estates  until  the  said  order  should  be  made  absolute  or  be 
discharged  as  mentioned  in  and  provided  by  the  Insolvency  Acta.  And  the  notice 
dated  the  day  of  18        ,  of  intention  to  oppose  the  said  order  ■*«' 

being  made' absolute  given  and  filed  by  the  said  respondent  in  this  matter  [or  the 
affidavit  of  sworn  and  filed  herein  of  the  service  of  the  said  order  m*i  on 

the  respondent]  and  upon  hearing  the  rt'va  voce  evidence  of  [names  of  witnetm 
examined]  and  the  exhibits  put  in  in  such  evidence  read  and  what  was  alleged  by 
Mr.  of  counsel  for  the  said  petitioners  and  by  Mr.  of  counsel  for 

the  said  respondent  [or  upon  hearing  Mr.  of  counsel  for  the  said  petitioner 

and  the  respondent  not  appearing  and  no  notice  of  opposition  having  been  gives] 
this  Court  doth  order  that  the  said  order  nisi  dated  the  day  of  18 

be  and  the  same  is  hereby  made  absolute,  and  the  estate  of  the  said  i* 

hereby  adjudged  to  be  sequestrated. 

By  the  Court, 

Associate. 
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No.  24. 

Order  Discharging  Order  Nisi. 

The  Insolvency  Acts. 

In  the  Supreme  Court  of  the  Colony  of  Victoria. 

In  the  Matter  of  the  petition  of,  &c. 

day,  the  day  of  18 

Before  His  Honour  Mr.  Justice 

Upon  reading  the  order  nisi  in  this  matter  dated  the  day  of  18 

under  the  hand  of  His  Honour  Mr.  Justice  one  of  the  Judges  of  the 

Supreme  Court  of  the  Colony  of  Victoria  [or  Judge  of  the  Court  of  Insolvency  of 
the  District]  made  upon  the  petitioner  of  the  above-named 

placing  the  estate  of  the  above-named  under  sequestration  in  the  hands 

of  Esq.,  one  of  the  assignees  of  insolvent  estates,  until  the  said  order 

should  be  made  absolute  or  be  discharged  as  mentioned  in  and  provided  by  the 
Insolvency  Acts.     The  notice  of  objections,  dated  the  day  of  18 

given  and  filed  by  the  respondent  in  this  matter. 

And  upon  hearing  the  vivd  voce  evidence  of  the  said  and  the  exhibits 

put  in  in  such  evidence  read  and  what  was  alleged  by  Mr.  of  counsel  for 

the  said  respondent  and  by  Mr.  of  counsel  for  the  said  petitioner. 

This  Court  doth  order  that  the  said  order  nisi,  dated  the  day  of 

18  be,  and  the  same  is  hereby  discharged  with  costs.     And  this  Court  doth 

further  order  that  it  be  referred  to  the  proper  taxing  officer  of  this  Court  to  tax 
the  costs  of  the  said  respondent  of  and  occasioned  by  the  said  order  nisi  and  of 
this  order,  and  that  such  costs  when  "so  taxed  be  forthwith  paid  by  the  said 
to  the  said  or  to  Mr.  his  solicitor. 

By  the  Court, 

Associate. 


No.  25. 

Application  to  be  Registered  under  Section  17  of  the  Insolvency  Act  1897. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  the  application  of  to  be  registered  under  Bection  17 

of  the  Insolvency  Act  1897  as  qualified  to  be  appointed  to  tho  office  of 
Trustee  under  the  Insolvency  Acts. 

I,  the  undersigned  hereby  make  application  to  this  honorable  Court  to 

be  registered  as  qualified  to  be  appointed  to  the  office  of  trustee  under  the  Insol- 
vency Acts. 

Dated  the  day  of  18 

(Signed) 

of 


No.  26. 


Advertisement  for  "Gazette"  and  Local  Newspaper  by  Person  applying 
to  be  Registered  under  Section  17  of  the  Insolvency  Act  1897. 

The  Insolvency  Acts. 

Take  notice  that  I  of  intend  to  apply  to  the 

Court  of  Insolvency  at  on  the  day  of  18 

at  of  the  clock  in  the  noon,  to  be  registered  as  qualified 

to  be  appointed  to  the  office  of  trustee  under  the  Insolvency  Acts,  pursuant  to 
sub-section  (1)  of  section  17  of  the  Insolvency  Act  1897. 

Dated  the  day  of  18 

Signature. 

Note. — Any  person  may  without  notice  oppose  the  application. 

N.8. — The  notice  to  the  Official  Accountant  will  be  in  the  same  form,  addressed 
as  follows  : — "  To  Esq.,  the  Official  Accountant." 
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No.  27. 

Order  for  Registration  of  a  Person  under  Section  17  of  the  Insolvency 

Act  1897. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  the  application  of  A.B.,  of  to  be  registered  nadir 

section  17  of  the  Insolvency  Act  1897  as  qualified  to  be  appointed  to  the  office  of 
trustee  under  the  Insolvency  Acts. 

Upon  the  application  of  the  above-named  and  upon  reading  tk* 

advertisements  by  the  said  A.B.  in  the  Gazette  and  newspapers,  and 

the  affidavit  of  of  due  notice  of  the  said  application  having  beam 

given  to  the  Official  Accountant,  and  no  one  appearing  to  oppose  the  said  applica- 
tion [or,  upon  hearing  of  counsel  for  the  applicant,  and  Mr. 

of  counsel  for  ]  it  is  ordered  that  the  said 

be  registered  as  qualified  to  be  appointed  to  the  office  of  trustee  under  the 
Insolvency  Acts. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 


No.  28. 


Form  of 

Register  Book 
of 

of  Registration  of  Trustees 
the  Insolvency  Act  1897. 

under  Section  17 

Court. 

Trustee's 
Name. 

Address. 

Date  of 
Appli- 
cation. 

1 
Date  of          Date  of 
Order  for       Registra- 
Registration.        tion. 

Date  of 

Order  for 

Cancellation. 

Date  of 
CknccBa- 

tMBU 

* 

■ 

1 

i 

1 
1 

i 

1 

1 

i 

1 

i 

No.  29. 


Notice  of  Appointment  by  Creditors  of  a  Person  in  respect  or  a 

Particular  Estate. 


The  Inaolvencv  Acts. 


In  the  Court  of  Insolvency, 

District. 


an  insolvent. 


In  the  Matter  of  A.B.,  of 

To  the  Court  of  Insolvency 

of  the  District. 

CD.,  of  by  this  writing  under  his  hand  hereby  informs 

this  honorable  Court  that  he  was  on  the  day  of  18 

duly  appointed  by  the  creditors  to  fill  the  office  of  trustee  of  the  property  of  the 
above-named  insolvent. 


Dated  the 


day  of 


18J 


of 


(Signed) 
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No.  30. 

Order  for  Registration  of  a  Person  under  Section  18  of  the 

Insolvency  Act  1897. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.B.,  of  an  insolvent. 

Upon  the  application  of  CD.,  and  upon  reading  the  information  in  writing  to 
the  Court  by  the  said  CD.  of  his  appointment  by  the  creditors  of  the  above-named 
insolvent  to  be  the  trustee  of  the*  property  and  estate  of  the  said  insolvent,  and 
the  said  insolvent's  schedule  :  It  is  ordered  that  the  said  CD.,  upon  giving  security 
by  bond  to  the  Official  Accountant  in  the  sum  of  with  two  sufficient 

sureties  to  be  approved  of  by  the  Chief  Clerk  conditioned  for  the  faithful  and 
sufficient  performance  and  execution  from  time  to  time  of  all  and  singular  the 
duties  required  of  him  as  trustee  by  the  Insolvency  Acts  cr  any  Rule  of  Court 
made  or  hereafter  to  be  made  under  such  Acts  be  registered  as  qualified  to  be 
appointed  to  the  office  of  trustee  under  the  Insolvency  Acts  in  respect  of  the 
estate  and  property  of  the  said  insolvent. 

Given  under  the  seal  of  the  Court  this 


day  of 
By  the  Court, 


No.  31. 


18 


Chief  Clerk. 


Form  of  Register  Book  of  Registration  of  Trustees  under  Section  18  of 

the  Insolvency  Act  1897. 


Insolvent's 
Name. 


Court. 


Trustee's 
Name. 


Address. 


Date  of 
Appoint- 
ment. 


Date  of 
Order  for 
Regis- 
tration. 


Date  of 
Regis- 
tration. 


Date  of 
Order  for 
Cancella- 
tion. 


Date  of 
Cancella- 
tion. 


Np.  32. 

Bond  of  Trustee. 

Know  all  men  by  these  presents  that  we,  A.B.,  of  &c.f  and  CD.,  of  Ac,  and 
E.F.,  of  &c,  are  held  and  firmly  bound  to  the  Official  Accountant  of 

the  Court  of  Insolvency,  his  successors,  and  assigns,  in  the  sum  of  £  [if 

general  £2,000]  to  be  paid  to  the  said  Official  Accountant,  his  successors  and 
assigns.  For  which  payment  we  bind  ourselves  and  each  of  us  and  any  two  uf  us 
and  the  heirs  executors  and  administrators  of  us  and  of  each  of  us  and  of  any  two 
of  us  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals. 

Dated  this  day  of  189    . 

[If  special  security  :     Whereas  on  the  day  of  189 

the  estate  of  G.H.,  of  &c,  was  placed  under  sequestration  [or  as  the  case  may  be] 
under  the  Insolvency  Acts  :  And  whereas  the  said  A.B.  was  appointed  and  has 
been  duly  registered  Trustee  of  the  property  of  the  [Insolvent]  [or  a*  the  case  may 
be]  or  whereas  the  said  A.B.  has  been  appointed  Trustee  of  a  Deed  of  Arrange- 
ment dated  the  day  of  189    made  or  entered  into  by  G.H.,  of  <fec] 

[If  general  security  :  Whereas  the  said  A.B.  is  registered  under  the  Insolvency 
Act  1897  as  qualified  to  be  appointed  to  the  office  of  Trustee  under  the  Insolvency 
Acts :  And  whereas  the  said  A.  B.  is  desirous  of  giving  security  to  be  available  for 
any  matter  under  the  Insolvency  Acts  in  which  the  said  A.  B.  may  be  appointed  or 
elected  as  Trustee.] 

Now  therefore  the  condition  of  this  Bond  or  Obligation  is  such  that  if  the  said 
A.B.  shall  and  do  from  time  to  time  well  and  sufficiently  perform  and  execute  all 
and  singular  the  duties  required  of  him  as  Trustee  by  the  Insolvency  Acts  or  any 
Role  of  Court  made  or  hereafter  to  be  made  this  obligation  shall  be  void  or  other- 
wise shall  remain  in  full  force  and  virtue. 
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Signed,  sealed,  and  delivered  by  the  above  bounden  in  the  presence  of — 

A.B.,  (ls.) 

CD.,  (L-s.) 

E.F.,  (ls.) 

Note.—  If  a  deposit  of  money  be  made  the  memorandum  thereof  should  follow  tkt 
terms  of  the  condition  of  the  Bond. 


No.    33. 

Affidavit  of  Justification  by  Surety. 

The  Insolvency  Acts. 
In  the  Court*  of  Insolvency. 

District. 

In  the  matter  of  A.B.  [or  in  the  matter  of  the  Insolvency  Acts  and  the  Insol- 
vency (Trustee's  Security)  Rules  1898.] 

I,  CD.,  of 
one  of  the  sureties  for 
make  oath  and  say 

1.  That  I  am  a  householder  [or  an  the  case  may  be]  residing  [describing  partieularif 
the  town  or  city,  the  street  or  place,  and  the  number  of  the  house,  if  any.] 

2.  That  I  am  worth  property  to  the  amount  of  0  [the  amrmni  required] 
over  and  above  what  will  pay  my  just  debts  [if  security  for  any  other  purpose  or  s« 
any  action  add — "and  every  other  sum  for  which  I  am  now  security."] 

3.  That  I  am  not  bail  or  security  in  any  other  matter,  action,  or  proceeding,  or 
for  any  other  person  [or  if  security  in  any  other  matter  or  action  add—  "except  for 

in  the  matter  of  E.F.  or  for  G.H.  at  the  suit  of  J.K.  in  the  Court 

of  in  the  sum  of  £  "  {specifying  the  several  matters  and  actions  with 

the  courts  in  tohich  they  are  brought  and  the  sums  in  which  he  has  become  bound. )] 

4.  That  my  property  to  the  amount  of  the  said  sum  of  £  [and  if  security 
in  any  other  matter,  action,  dec. — "  over  and  above  all  other  sums  for  which  I  am 
security  as  aforesaid  "]  consists  of  [here  specify  the  nature  and  value  of  the  property 
in  respect  of  which  the  deponent  purposes  to  become  bondsman  as  follows  : — "  Stock  in 
trade  in  my  business  of               carried  on  by  me  at               of  the  value  of  £ 

of  good  book  debts  owing  to  me  to  the  amount  of  £  of  furniture  in  my  house 

at  of  the  value  of  £  of  a  freehold  [or  leasehold]  farm  of  the  value 

of  £  situate  at  occupied  by  or  of  a  dwelling  house  of  the 

value  of  £  situate  at  occupied  by  ,"  or  of  other  property 

[particularizing  each  description  of  property  with  the  value  thereof). 

5.  That  I  have  for  the  last  six  months  resided  at  [describing  the  place 
of  such  residence,  or  if  he  has  had  more  than  one  residence  during  that  period  state  it 
in  the  same  manner  as  above  directed.] 

Sworn,  &c. 

This  affidavit,  &c.  

No.   34. 

Acceptance  of  Office  of  Trustee. 

(Title.) 

I  hereby  accept  the  office  of  trustee  of  the  estate  of  the  above-named 
Dated  the  day  of  18 

Witness —  

No.   35. 

Form  of  Order  confirming  Trustee. 

(Title). 

Upon  reading  the  acceptance  in  writing  of  C.  D. ,  of  ,  of  the  office  oi 

trustee  of  the  estate  of  the  above-named  A.B. ,  and  it  appearing  that  the  said  CD- 
has  been  duly  registered,  and  has  given  the  requisite  security  :  It  is  ordered  that 
the  [election  or  appointment,  as  the  case  may  be]  of  the  said  CD.  in  the  place  of 
E.F.,  the  assignee  named  in  the  order  of  sequestration  [or  of  ,  the 

former  trustee],  be  confirmed. 

C liven  under  the  seal  of  the  Court,  this  day  of  189 

By  the  Court, 

Chief  Clerk. 
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No.   36. 

Notice  of  Gazette  of  the  Appointment  of  Trustee. 

Notice  is  hereby  given  that  I  of  ,  in  the  colony  of  Victoria 

have  been  duly  appointed  to  fill  the  office  of  trustee  of  the  property  of  the  above- 
named  insolvent,  and  that  such  appointment  was  duly  confirmed  by  order  of  the 
Court  of  Insolvency,  at  Melbourne,  made  on  the  day  of  instant. 

All  persons  having  in  their  possession  any  of  the  effects  of  the  insolvent  must 
deliver  them  to  me  as  such  trustee,  and  all  debts  due  to  the  insolvent  must  be 
paid  to  me  as  such  trustee.  Creditors  who  have  not  yet  proved  their  debts  must 
forward  their  proofs  of  debts  to  me  as  such  trustee. 


Dated  this 


day  of 


18 


No.  36a. 
Notice  of  Gazette  of  the  Removal  of  Trustee. 


In  the  Court  of  Insolvency. 

District. 

G.H.,  of 
been  remov 
Dated  this 


18 


has  by  order  of  this  Court  dated  the  day  of 

red  from  his  office  of  Trustee  of  the  property  of  A.B.,  C.D.,  or  &e. 
day  of  18 

Chief  Clerk. 


No.  37. 

Cash  Book. 
(Pro  Formd.) 


Dates. 

i 

1890. 

August 

14 

i » 

»» 

*» 

»♦ 

»» 

»» 

20 

»7 

»» 

>* 

i* 

»» 

»» 

»» 

»» 

)» 

»» 

30 

J» 

i* 

?» 

1 1 

- 

Receipts  or  Payments. 


State  of  Bonk 
Account. 


£     *.     (I. 


Dr.  Received  cash  on  insolvent's 

UvDn  ••■  •••  *••  ■«• 

„     Received  balance  on   insol- 
vent's deposit  account 

Cr.  Paid  into  bank  account 

Dr.  Received  arrears 

of  rent  due  by  Jas. 

Johnstone  . . .  £25    0    0 

„  Half  -  year's   rent 

to  Christmas  from 

ditto         17  10    0 

,,  Ditto   from   Wm.  | 

George  for  shop...     27  10    O! 
,,  Ditto    from  John  i 

Williams  for  cellar      5    0    0  1 

Cr.  Paid  into  bank 

Dr.  Received  from 

John  Thompson  j 

debt  due  by  him  ...  £75  16    8  . 
t,    Received  from 
William    Jones 
ditto 

Cr.  Paid  into  bank 

Carried  forward 


State  of 
Trustee's 
Account. 


j£     *.     d. 

5     0     0 

39  14     6 


44  14     6 


44 

14 

6 

44 

14 

6 

« 

t ; 

75 


0    0 


75    0    0 
75    0    0 


5    2    6 

80  19    2 

80  19    2 
80  19    2 

•  •  m                        •  •  * 

■  ■  •                         •  «  • 

200  13    8 
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Cash  Book— continued. 
(Pro  Formd). 


Dates. 


1890.     August    31 


»» 


>> 


>  > 


>» 


September  3 


»» 


i* 


»♦ 


>i 


i> 


16 


30 


>> 


October      2 


M 


,,     November    1 


»> 


»« 


Receipts  or  Payments. 


Brought  forward       

Dr.  Received  proceeds  of  house- 
hold furniture  sold  by  J. 
Williams,  auctioneer 


Cr.  Paid  into  bank         

Dr.  Received  divi- 
dends on  gas  shares 
payable   on    25th 
March,  1890       ...£3    0    0 
, ,    Price  of  gas  shares 

sold  126    0    0 


Cr.  Paid  into  bank         

Dr.  Received  from  Thomas  Thom- 
son, amount  of  debt  due  by 

Or.  Paid  into  bank         


Drm  Received  per  draft  on  bank 
account 


Cr.  Paid  to  account  of  allowance 
to  insolvent 

Dr.  Received  per  draft  on  bank 
account 


Cr.  Paid  rates  and  taxes 


Dr.  Received  per  draft  on  bank 
account 

Cr.  Paid  allowance  to 

insolvent             ...£13  12    0 
,,    Law    expenses 
and  miscellaneous 
charges 16  12    0 


Balance  in  bank  at  14th  November,  1890  (date  of 
audit),  exclusive  of  interest  from  commencement  of 
account  to  be  ascertained  at  the  end  of  the  year    ... 

Balance  in  the  trustee's  hands  at  14th  November,  1890 

Add  balance  in  bank  as  above  

Total  balance  of  assets  realized  in  favour  of  the 
estate  as  at  14th  November,  1890      


State  of  Bank 
Account. 


State  of 


Account. 


£    h.     d. 
200  13    8 


200  13    8 
150    8    4 


351     2    0 


129    0    0 


8    2    4 


488    4    4 
20    0    0 


468    4    4 


9    6    0 


45S  18    4 


458  18    4 
30    4    0 


428  14    4 


428  14    4 


150    8     4 


150    S     4 


129    0    0 
129    0    0 


8     2    4 
8     2    4 


20    0    0 


20    U    0 


9 

6 

0 

9 

6 

0 

30 

4 

0 

30    4    0 


!      428  14  4 


(Signed)        G.H.,  Trustee. 
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No.  38. 
Iii  the  Court  of  Insolvency, 

District. 
In  the  Estate  of  ,  of  ,  in  the  colony  of  Victoria, 

* Statement  of  the  Application  and  Disposal  op  Estate  from 

thk  day  of  189    ,  to  the 

DAY  OF  189 


Costs,  Charges,  Allowances,  and  Expenses. 


Dividends  to  General  Creditors. 


Preferential  Payments. 


Remuneration  or  Commission. 


Statement  of  Estate 
!  remaining  unrealized 
,    and  undistributed. 


Item.    Rate.  ■    Amount. 


Particulars 
of  Estate. 


Value. 


°  Here  state  whether  "  Final "  or  *•  Interim  "  btatement. 


In  the  Court  of  Insolvency. 

District. 


in  the 


In  the  Estate  of  ,  of 

colony  of  Victoria, 

,  of  in  the  colony  of 

Victoria,  assignee  (or  trustee)  of  the  estate 
of  the  above-named  insolvent,  make  oath  and 
say  that  the  within  statement  contains  a  full 
and  true  account  of  my  application  and  dis- 
posal of  the  above  estate  between  the  dates  as 
set  forth  in  the  heading  thereof  and  of  the  por- 
tion of  the  estate  now  remaining  in  my  hands 
unrealized  or  undistributed,  and  showing  the 
true  position  of  the  said  estate ;  and  that  I 
have  not  omitted  anything  therefrom  or  in- 
serted anything  therein  contrary  to  the  truth. 

Sworn  at  in  the  colony  of 


In  the  Court  of  Insolvency, 

District. 


In  the  Estate  of 

of 

in  the  colony  of  Victoria, 


Victoria,  this 

of 

before  me — 


day  [ 
a.d.  189     | 


STATEMENT  OF  DISBURSE- 
MENTS  AND  UNREALIZED 

ESTATE. 


A  Commissioner  of  the  Supreme  Court  of  the 
colony  of  Victoria  for  taking  affidavits. 
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No.  39. 

In  the  Court  of  Insolvency, 

District. 

In  the  Estate  of  ,  of  ,  in  the  colony  of  Victoria, 

* Statement  of  Assets  and  Receipts  from  the  day 

day  of  189 


OF 


189      ,   TO  THE 


Assets. 

Receipts. 

Assets  shown  in  Schedule  or 
Statement  of   Affairs  or 
which  have  come  to  the 
knowledge  or  possession 
of  Trustee. 

If  realized  or 

still 
outstanding. 

Gross  Amount 

for 
which  realized. 

Date. 

Item. 

For  what 

— 

i 

i 

I 

i 

i 

j 

Deduct  disburse- 
ments for  above 
period 

Balance  in  hand  *: 

1 

t 

1 

•  Here  state  whether  a  "  Final "  or  "  Interim  "  Statement. 


In  the  Court  of  Insolvency, 

District. 

In  the  Estate  of  ,  of  in  the 

colony  of  Victoria. 

I  (We),  ,  of  ,  in  the  colony 

of  Victoria,  assignee  (or  trustee  or  trustees) 
of  the  estate  of  the  abovenamed  insolvent, 
make  oath  and  say  that  the  within  statement 
contains  a  true  and  correct  account  of  all 
assets  which  have  come  to  my  [or  our]  posses- 
sion or  knowledge  or  to  the  possession  of  any 
one  on  my  [or  our]  behalf  in  the  said  estate 
and  of  all  receipts  in  the  said  estate  between 
the  dates  as  set  forth  in  the  heading  thereof ; 
and  that  I  [or  we]  have  not  omitted  anything 
therefrom  or  inserted  anything  therein  con- 
trary to  the  truth. 

Sworn  at  in  the  colony' 

of  Victoria,  this 
day  of  a.d.  189 

before  me — 

A  Commissioner  of  the  Supreme  Court  of  the 
colony  of  Victoria  for  taking  Affidavits. 


In  the  Court  of  Insolvency, 

District. 


In  the  Estate  of 


of 


in  the  colony  of  Victoria. 


STATEMENT  OF  ASSETS  AM) 
RECEIPTS. 
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No.  40. 

Notice  of  Meetings  under  Section  53  of  the  Principal  Act  for 

Government  Gazette. 

Ixi  the  Court  of  Insolvency, 

District. 

Notice  is  hereby  given  that  the  estates  of  have  been 

sequestrated,  and  that  general  meetings  of  creditors  in  the  said  estates  will  be 
holden  at  the  Insolvency  Court  Offices  situate  at  on 

the  day  of  a.d.  189    ,  at  the  hour  of  half -past  Ten  o'clock 

in  the  forenoon,  for  the  election  of  trustees  and  for  the  other  purposes  mentioned 
in  the  53rd  section  of  the  Insolvency  Act  1890. 

Dated  at  this  day  of  a.d.  189 

Chief  Clerk. 


No.  41. 

Notice  to  Creditors  of  Meeting  under  Section  53  of  the  Principal  Act. 

(Title.) 

Under  Order  of  Sequestration  dated  the  day  of  189 

Notice  is  hereby  given  that  a  general  meeting  of  creditors  in  the  above  matter 
-will  be  held  at  the  Insolvency  Court  Offices  situate  at  on  the 

day  of  189    ,  at  o'clock  in  the  noon. 

To  entitle  you  to  vote  thereat  your  proof  must  be  lodged  with  me  not  later  than 
twenty -four  hours  before  the  time  fixed  as  aforesaid  for  holding  the  said  meeting. 
Proxies  to  be  used  at  the  meeting  must  be  lodged  with  me  not  later  than  Four 
o'clock  on  the  day  before  the  said  meeting. 

Assignee. 
Note. 

At  the  above  general  meeting  the  creditors  may  amongst  other  things — 

1.  By  resolution  appoint  some  fit  person  [or  persons]  not  exceeding  two, 

whether  creditors  or  not,  to  fill  the  office  of  trustee  of  the  property  of  the 
insolvent  at  such  remuneration  (if  any)  as  the  creditors  may  determine  or 
resolve  to  leave  his  appointment  to  the  committee  of  inspection. 

2.  By  resolution  appoint  a  committee  of  inspection. 

3.  By  resolution  give  directions  as  to  the  manner  in  which  the  property  is  to 

be  administered  by  the  trustee. 


No.  42. 

Affidavit  of  Postage  of  Notices — Meeting  under  Section  53  of  the 

Principal  Act. 

(Title. ) 

I,  of  ,  a  clerk  in  the  office  of 

assignee  of  the  estate  of  the  above-named  make  oath  and  say  as 

follows : — 

1.  That  I  did  on  the  day  of  18  send  to  each  creditor 
mentioned  in  the  insolvent's  schedule  a  notice  of  the  time  and  the  place  of  the 
general  meeting  of  creditors  to  be  held  under  section  53  of  the  Insolvency  Act  1890 
in  the  form  hereunto  annexed  marked  A. 

2.  That  such  notices  were  addressed  to  the  said  creditors  respectively  according 
to  their  respective  names  and  addresses  appearing  in  the  insolvent's  schedule. 

3.  That  I  sent  the  said  notices  by  putting  the  same  into  the  post-office  at 

before  the  hour  of        o'clock  in  the        noon  on  the  said  day. 

Sworn,  &c. 

No.  43. 
Order  of  Transfer  of  Proceedings. 

(Title.) 
The  day  of  189 


~.    i 
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Whereas  the  estate  of  the  above-named  was  by  order  dated  the 

day  of  18        sequestrated  [or  by  orders  ni*i  and  abadwk 

dated  respectively  the  day  of  18        and  the 

day  of  18         adjudged  to  be  sequestrated,  as  the  case  may  bt]  and  i 

request  in  writing  of  the  majority  in  number  of  creditors  who  have  proved  debt* 
[or  of  the  assignee  or  trustee]  has  been  presented  to  me  under  section  9  of  tie 
Principal  Act.  I  do  order  that  all  proceedings  [or  such  part  of  the  proctedimgt 
naming  them]  in  the  above-named  matter  be  tranferred  from  the  district  of 
[Ballarat,  or  as  the  case  may  be]  to  the  district  of  [Melbourne,  or  as  the  ea*t 
be.] 

(Signed  by) 

Judge  of  the  Court  of  Insolvency, 


No.  44. 


Order  to  Insolvent  to  attend  and  be  examined,  or  to  attend  a  Mektz5«; 
of  Creditors  under  Section  128  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  A.B.,  of  an  insolvent 

Upon  reading  \ insert  materials  if  any)  this  Court  doth  order  that  the  said  A.B. 
do  attend  and  be  examined  [or  as  the  case  may  be]  at  on 

the  day  of  '     at  o'clock. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.    45. 


Application  by  Assignee  or  Trustee  for  an  Examination  Sitting  under 

Section  134  of  the  Principal  Act. 

(Title). 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency. 

District. 

In  the  matter  of,  &c. 

An  order  of  sequestration  [or  adjudication  of  sequestration]  having  been  made  in 
the  above  matter  application  is  hereby  made  to  the  Court  by  the 

assignee  [or  trustee]  for  an  order  appointing  the  day  of 

18      at  or  such  other  time  and  place  as  the  Court  shall  direct  for 

holding  an  Examination  Sitting  of  the  Court,  and  that  the  debtor  do  attend  such 
sitting. 

Dated  this  day  of  IS 

Trustee. 


No.    46. 

Order  under  Section  134  of  the  Principal  Act. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.B.,  of  ,  an  insolvent. 

Whereas  on  the  application  in  writing  of  the  [assignee  or  trustee]  of  the  estate  of 
the  above-named  A.B. ,  an  Examination  Sitting  of  the  Court  has  been  appointed  in 
the  estate  of  the  said  A.B.,  this  Court  doth  order  that  the  said  A.B.  do  attend  at 

at  o'clock  in  the  noon  on  the  day  of 

189    ,  the  time  and  place  appointed  for  such  sitting,  and  if  the  said 

A.B.  does  not  attend  the  said  sitting  or  any  adjournment  thereof,  having  no  lawful 
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impediment  made  known  to  and  allowed  by  the  Court,  he  will  be  deemed  guilty  of 
contempt  of  this  Court  and  will  be  punished  accordingly. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk 
[A .  B. — If  he  is  required  to  produce  any  documents  in  his  custody  or  poiver,  the  order 

should  specify  them  voith  reasonable  certainty.] 
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No.  47. 


Notice  of  Day  of  Examination  Sitting  undek  Section  134  of  the  Principal, 

Act  (for  Gazette  and  Newspaper). 

(Title.) 

Notice  is  hereby  given  that  the  above-named  Court  has  appointed  day 

the  day  of  18     ,  at  o'clock  in  the  noon  for 

holding  an  Examination  Sitting  of  the  said  Court  in  the  estate  of  the  above-named, 
and  the  said  Court  has  ordered  the  debtor  to  attend  such  sitting  for  the  purpose  of 
being  examined  on  oath  by  the  trustee  or  any  creditor  as  to  his  trade,  dealings,  and 
estate. 

Dated  the  day  of  18 

(Signed) 

[Trustee  or  Assigned.] 

No.  48. 

Request  in  Writing  under  Section  135  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  InHolvency 

District. 

In  the  Matter  of  A.B.,  of 

I  hereby  request  that  a  summons  under  section  135  of  the  Principal  Act  may 
issue  for  the  examination  of  [name  persons.']. 

Dated  the  day  of  189 

K.I., 

[Assignee  or  Trustee]. 

No.  49. 

Summons  under  Section  135  of  the  Principal  Act. 

The  Insolvency  Acts.*] 

In  the  Court  of  Insolvency  \ 

District. 

In  the  Matter  of  A.B.,  of  ,  an  insolvent. 

ToX.Y.,  of 

Whereas  the  [trustee  or  assignee  cm  the  case  may  be]  has  applied  to  this  Court 
for  a  summons  under  section  135  of  the  Insolvency  Act  1890. 

You  are  hereby  required  to  attend  at  the  Court  House  at  on  the 

day  of  18         ,  at  o'clock  in  the  noon,  to  be  examined  in 

the  above  matter,  under  the  provisions  of  the  said  section  of  the  said  Act,  and 
then  and  there  to  have  and  produce  :*  hereof  if  you  fail,  having  no  lawful  impedi- 
ment to  be  then  made  known  to  the  Court  and  allowed  by  it,  the  Court  may  by 
warrant  cause  you  to  be  apprehended  and  brought  up  for  examination. 

Given  under  the  seal  of  the  Court  the  day  of  189 

By  the  Court, 

Chief  Clerk. 

*8tate  any  particular  documents  required,  e.g.,  all  ledgers  and  books  of  account,  invoices,  state- 
ments of  account,  letters,  books,  papers,  and  documents  of  every  kind  in  any  matter  relating  to 
your  dealings  and  transactions,  or  any  of  them,  with  an  insolvent. 

44 
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No.  50. 

Appointment  of  Shorthand  Writer  to  take  Examination  op  Debtoe 

or  Witness. 

(Title.) 

Upon  the  application  of  the  trustee  [or  assignee]  the  Court  hereby  appoint* 
of  in  the  Colony  of  Victoria  to  take 

the  examination  of  the  said  at  his  examination  this  day  pursuant 

to  Rule  79  of  the  General  Rules  under  the  above  Acts. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 


No.  51. 

Declaration  of  Shorthand  Writer. 

(Title.) 

I,  of  ,  in  the  Colony  of  Victoria,  the  Shorthand 

Writer  appointed  by  this  Court  to  take  down  the  examination  of  the  said 

[or  of  CD.  as  the  case  may  be\  do  solemnly  and  sincerely  declare 
thatj  will  truly  and  faithfully  take  down  the  questions  and  answers  put  and 
given  by  the  said  in  this  matter,  and  will  deliver  true  and  faithful 

transcripts  thereof  as  the  Court  may  direct. 

Dated  this  day  of  ,18 

(Declared  before  me  at  the  time  and  place  above  mentioned) 

Chief  Clerk. 


No.  52. 


Notes  of  Examination  of  Debtor  or  Witness  where  a  Shorthand  Writer 

is  Appointed. 

(Title.) 

Examination  of  the  Debtor  [or  of  CD.  as  the  case  may  be\. 

Before  His  Honour  Judge  ,  at  the  Court  of  Insolvency  of  the 

District,  this  day  of  18 

The  above-named  debtor  [or  CD.  as  the  case  may  be],  being  sworn  and  examined 
at  the  time  and  place  above  mentioned,  upon  the  several  questions  following  being 
put  and  propounded  to  him,  gave  the  several  answers  thereto  respectively  follow- 
ing each  question,  that  is  to  say  : — 

These  are  the  notes  of  the  examination  of  ,  taken  before  me 

this  day  of  18 

Judge  of  the  Court  of  Insolvency  of  the  District. 


No.  53. 


Notes  of  Examination  of  Debtor  or  Witness  where  Shorthand  Writer 

is  not  Appointed. 

(Title.) 

Examination  of  the  Debtor  [or  CD.  as  the  case  may  be]. 

Before  His  Honour  Judge  ,  at  the  Court  of  Insolvency,  , 

of  the  District,  this  day  of  18 

The  above-named  debtor  [or  CD.  as  the  case  may  be]  being  sworn  and  examined 
at  the  time  and  place  above  mentioned,  upon  his  oath  saith  as  follows : — 

These  are  the  notes  of  the  examination  of  ,  taken  before  me  this 

day  of  18 

Judge  of  the  Court  of  Insolvency  of  the  District. 
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No.  54. 

Order  as  to  Examination  of  Debtor  who  is  suffering  from  Mental  or 

Physical  Affliction  or  Disability. 

(Title.) 


Upon  the  application  of  the  trustee  [or  assignee]  [or  of*  ,  of  1  in 

the  above  matter,  and  upon  reading  ,  and  upon  hearing  ,  and  it 

appearing  to  the  Court  that  the  debtor  is  suffering  from  physical  disability  which 
makes  him  unfit  to  attend  an  examination  in  Court  [or  as  the  case  may  be]  it  is 
ordered  that  instead  of  a  public  examination  of  the  debtor  t  the  debtor  be  examined 
on  oath  X  before  the  Chief  Clerk  on  the  day  of  18    , 

at  o'clock,  or  such  other  time  as  having  regard  to  the  condition  of  the 

debtor  may  be  convenient,  and  that  the  trustee  [or  assignee]  and  §  be  at 

liberty  to  attend  such  examination  and  take  part  therein. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 

*  Insert  name  and  address  of  applicant,  and  the  capacity  in  which  he  makes  the  application. 

1  This  part  of  the  order  to  be  adapted  to  the  circumstances  of  the  case. 

X  Insert  place  of  examination. 

§  Insert  name  of  any  other  person  authorized  by  the  Court  to  attend. 


No.  55. 


Application  to  Court  to  Fix  a  Day  for  Hearing  an  Application  for  the 

Release  of  an  Estate  from  Sequestration. 

(Title.) 

Please  appoint  a  day  for  the  hearing  of  and  set  down  for  hearing  an  application 
to  be  made  oy  the  above-named  insolvent  to  the  Court  for  an  order 

releasing  estate  from  sequestration. 

Dated  this  day  of  18 

Yours,  &c, 

of 
To  Esq.,  Solicitor  for  the  said 

Chief  Clerk. 


No.  55a. 

Form  of  Notice  under  Section  131  or  13*2  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  of 

Take  notice  that  it  is  my  intention  on  the  day  of  at  to 

apply  to  the  Court  for  a  release  of  my  estate  from  sequestration. 

(Signed) 

[If  under  section  131  acta— If  you  have  not  already  proved  your  debt  you  should 
do  so  at  once.  The  composition  offered  is  (state  composition).  And  take  notice 
that  if  three-fourths  in  number  and  value  of  creditors  who  have  proved  debts 
before  the  date  of  such  application  consent  in  writing  to  accept  the  said  offer  and 
the  Court  holds  the  offer  of  composition  [or  security  for  composition]  to  be  reason- 
able or  calculated  to  benefit  the  general  body  of  creditors  the  Court  may  release 
my  estate  from  sequestration.] 

No.  56. 

Order  to  Release  Estate  from  Sequestration  on  a  Composition. 

(Title.) 

Whereas  the  estate  of  the  said  A. 8.  was,  by  order  under  the  hand  of  Y.Z.,  Esq., 
Chief  Clerk  of  the  Court  of  Insolvency  at  ,  dated  the  day  of 
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IS  ,  placed  under  sequestration  [or  was  by  orders  nisi  and  absolute.,  dated  respec- 
tively the  day  of  18  and  the  day  of  18 
adjudged  to  be  sequestrated]  under  and  in  accordance  with  the  provisions  of  the 
Insolvency  Acts.  And  whereas  pursuant  to  the  131st  section  of  the  In*o?iexry 
Act  1890  three-fourths  in  number  and  value  of  the  creditors  of  the  said  A.B.,  who 
have  proved  their  debts  by  writing  under  their  hands,  have  agreed  to  accept  as 
offer  of  composition  [or  security  for  composition]  by  the  said  A.B.  [or  by  CD.  on 
his  behalf].  And  whereas  the  said  A.B.  has  applied  to  the  said  Court  for  an  order 
releasing  his  estate  from  sequestration.  Upon  reading  <fcc.  [as  the  case,  may  bt]. 
And  upon  hearing  Mr.  G.H.  of  counsel  for  the  said  A.B.  in  support  of  the  said 
application,  and  no  one  appearing  to  oppose  the  said  application  [or  and  Mr. 
of  counsel  for  [the  trustee  or  A.B.,  a  creditor  who  has  proved  his  claim]  [or  the 
Official  Accountant],  and  the  Court  being  satisfied  that  such  offer  has  been  actually 
accepted  in  manner  aforesaid,  and  that  the  terms  of  such  offer  have  been  complied 
with  by  the  said  A  B. ,  and  that  acceptance  of  the  same  has  not  been  procured  by 
him  or  by  any  one  on  his  behalf  to  his  knowledge  or  belief  by  any  fraudulent  or 
undue  means  or  influence,  or  to  the  advantage  of  one  creditor  over  another,  and  it 
appearing  to  the  Court  that  the  said  offer  of  composition  [or  security  for  composi- 
tion] is  reasonable  [or  calculated  to  benefit  the  general  body  of  creditors]  and  that 
provision  has  been  made  for  payment  of  all  proper  costs,  charges,  and  expenses  of 
and  incidental  to  the  insolvency.  This  Court  doth  order  that  the  estate  of  the 
said  A.B.  be  and  the  same  is  hereby  released  from  sequestration. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk- 


No.  57. 


Order  Releasing  Estate  from  Sequestration*  on  Release  or  Payment 

in  Full. 

(Title.) 

Whereas  the  estate  of  the  said  A.B.  was,  by  order  under  the  hand  of  CD.,  Esq., 
Chief  Clerk  of  the  Court  of  Insolvency  at  ,  dated  the  day 

of  18      ,  placed  under  sequestration  [or  was  by  orders  nisi  and  abeolmU 

dated  respectively  the  day  of  18     and  the  day  of 

18  adjudged  to  be  sequestrated]  under  and  in  accordance  with  the  provisions  of 
the  Insolvency  Acts.  And  whereas  pursuant  to  the  132nd  section  of  the  Insolvency 
Act  1890  the  said  A.B.  [or  on  his  behalf]  has  paid  in  full  all  his 

creditors  [or  has  obtained  a  legal  release  of  the  debts  due  by  him  to  all  his 
creditors.]  And  whereas  the  said  A.B.  has  applied  to  the  said  Court  for  an  order 
releasing  his  estate  from  sequestration.  Upon  reading,  dsc.  [as  the  case  may  bt\ 
And  upon  hearing,  <£c.  [as  the  cast  may  be].  And  this  Court  being  satisfied  that 
all  the  creditors  of  the  said  insolvent  have  been  paid  in  full  [or  have  by  legal 
release  released  the  debts  due  to  them  by  the  said  insolvent],  and  that  provision. 
has  been  made  for  payment  of  all  proper  costs,  charges,  and  expenses  of  and  inci- 
dental to  the  insolvency.  This  Court  doth  order  that  the  estate  of  the  said  A.B. 
be  and  the  same  is  hereby  released  from  sequestration. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 


No.  58. 


Application  to  Court  to  Fix  a  Day  for  Hearing  an  Application  for 

a  Certificate  of  Discharge. 

(Title.) 

I,  the  above-named  A.B. ,  of  ,  whose  estate  was  sequestrated  on  the 

day  of  18    [or  adjudged  to  be  sequestrated  by  orders  nut  and 

absolute,  dated  respectively  the  day  of  18      and  the 

day  of  18    ]  being  desirous  of  obtaining  my  certificate  of  discharge,  hereby 

apply  to  the  Court  to  fix  a  day  for  hearing  my  application. 

Dated  this  day  of  18 

(Signed)    A.R 
To  the  Chief  Clerk  of  the  Court  of  Insolvency. 
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No.  59. 

Gazette  Notice  of  Application  for  Certificate  of  Discharge  under 

Section  138. 

(Title.) 

The  above-named  intends  to  apply  to  the  Court  of  Insolvency  at 

on  the  day  of  189    ,  at  o'clock  in  the  forenoon,  for 

a  certificate  of  discharge  pursuant  to  the  provisions  of  the  Insolvency  Acts. 

Dated  the  day  of  18 

(Signed) 

No.  60. 

Notice  to  Trustee  of  Application  for  a  Certificate  of  Discharge 

and  for  Dispensation. 

(Title.) 

Take  notice  that  I,  the  above-named  A.  B. ,  whose  estate  was  sequestrated  on  the 
day  of  18    ,  intend  to  apply  to  this  honorable  Court  on 

the  day  of  189      ,  at  the  hour  of  half -past  Ten  o'clock  in 

the  forenoon,  for  a  certificate  of  discharge  under  the  Insolvency  Acts  [and  to  dis- 
pense with  the  condition  mentioned  in  section  139  of  the  In&olvtncy  Act  1890]. 

Dated  this  day  of  189 

Signature  of  insolvent — 
Address — 
Description — 

The  above-named  insolvent. 
To— 


No.  61. 

Notice  to  Creditors  of  Application  for  a  Certificate  of  Discharge 

and  Dispensation. 

(Title.) 

Take  notice  that  I,  the  above-named  A.B.,  intend  to  apply  to  this  honorable 
Court  on  the  dav  of  189    ,  at  the  hour  of  half -past  Ten  o'clock 

in  the  forenoon,  for  a  certificate  of  discharge  under  the  Insolvency  Acts  [and  to 
dispense  with  the  condition  mentioned  in  section  139  of  the  Insolvency  Act  1890]. 

Dated  this  day  of  189 

of 

The  above -named  insolvent. 
To— 

Note. — On  the  hearing  of  the  application  the  Court  may  hear  any  creditor,  and 
may  put  such  questions  to  the  insolvent  and  receive  such  evidence  as  the  Court 
thinks  fit,  and  on  being  satisfied  that  the  notices  required  by  the  above-mentioned 
Acts  have  been  duly  sent  and  published,  may  either  grant  or  refuse  the  certificate 
of  discharge  or  suspend  the  operation  of  the  certificate  for  a  specified  time,  or 
grant  the  certificate  of  discharge  subject  to  any  conditions  with  respect  to  pay- 
ment of  dividend  or  to  any  earnings  or  income  which  may  afterwards  become  due 
to  the  insolvent,  or  with  respect  to  his  after-acquired  property.  Provided  that 
the  Court  shall  refuse  the  certificate  of  discharge  in  all  cases  where  the  Court  is 
satisfied  by  evidence  that  the  insolvent  has  been  guilty  of  any  offence  under  the 
Insolvency  Acts,  unless  for  special  reasons  the  Court  otherwise  determines. 


No.  62. 
Affidavit  of  Posting  Notices  to  Creditors  of  Insolvent's  Application  for 

a  Certificate  of  Discharge. 

(Title. ) 

I,  ,  of  ,  make  oath  and  say  as  follows  : — 

1.  That  I  did  on  the  day  of  189    ,  send  to  each  creditor 

who  has  proved  in  this  matter,  and  also  to  each  of  the  creditors  mentioned  in  the 
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insolvent's  schedule  or  who  are  known  to  the  insolvent,  and  also  to  the 
herein  a  notice  of  the  time  and  the  place  appointed  by  the  Court  for  hearing  Uw 
insolvent's  application  for  a  certificate  of  discharge  in  the  form  hereunto  annexed, 
marked  "  A/' 

2.  That  such  notices  were  addressed  to  such  of  the  said  creditors  who  hsre 
proved  their  debts,  according  to  the  addresses  in  their  respective  proofs,  and  to 
such  as  have  not  proved  according  to  their  respective  names  and  addresses  appear- 
ing in  the  insolvent's  schedule  (a)  and  to  the  trustee  at  ,  being  his 
last-known  address. 

3.  That  I  sent  the  said  notices  by  putting  the  same  into  the  post  office  situate 

,  before  the  hour  of  o'clock  in  the  noon  of  the  said 

day. 

Sworn  at  this  day  of  189    ,  before  me 


(a)  In  the  event  of  the  notices  being  sent  to  any  other  address  than  the  one  given 
in  the  creditor's  proof  or  in  the  insolvent's  schedule,  add  *'  except  in  the  case  of 
A.B.,  addressed  to  CD.,  addressed  to  ,"* 

&c,  those  being  the  several  addresses  given  to  me  by  the  insolvent  in  lieu  of  the 
addresses  given  in  their  proofs  or  appearing  in  the  insolvent's  schedule.  If  the 
insolvent  himself  posts  the  notices  the  words  "  known  to  me  "  will  be  sufficient 
instead  of  "  given  to  me  by  the  insolvent."  The  insolvent  will  be  required  to  make 
an  affidavit  that  he  was  not  aware  at  the  time  that  the  affidavit  was  swflm  of  any 
change  of  address  of  any  of  his  creditors  other  than  those  referred  to  in  the 
affidavit. 


No.  63. 


Notice  of  Opposition  by  Creditor  where  Required  by  CorRT  to  be 

Furnished. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  matter  of  of  an  insolvent. 

To  the  above-named  insolvent. 

I  [or  as  the  case  may  be  we]  intend  to  oppose  the  grant  of  a  certificate  of  discharge 
to  you  on  the  grounds  following  : — 

1.  [as  the  case  mag  lx\ 

Dated  the  day  of  18 

(Signed) 


No.  64. 

Order  under  Section  149. 

(Title.) 

Upon  the  application  of  [as  the  case  may  be],  it  appearing  that  the  above-named 
has  not  applied  for  his  certificate  within  six  months  from  the  date 
of  the  order  of  sequestration  of  his  estate,  I  do  hereby  order  the  said 
to  attend  before  the  Court  on  the  day  of  189    ,  at 

o'clock,  at  ,  to  have  the  question  of  a  grant  or  refusal  of  his  certificate 

dealt  with,  as  by  the  said  Act  provided. 

Dated  the  day  of  18 

Judge  of  the  Court  of  Insolvency. 


No.  65. 

Order  givincj  Leave  to  Insolvent  to  Apply  for  Certificate  of  Discharge. 

(Title.) 
Upon  reading  the  affidavit  of  the  above-named  insolvent,  A.B.,  and  upon  hearing 
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the  solicitor  for  the  said  A. B.,  this  Court  doth  order  that  the  above-named  A.B. 
tiave  leave  to  apply  to  this  Court  for  his  certificate  of  discharge. 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 


No.  66. 

Order  Granting  a  Certificate  of  Discharge  Unconditionally. 

(Title.) 

On  the  application  of,  «f?c.  whose  estate  was  placed  under  seques- 

tration on  the  day  of  189    [or  adjudged  to  be  sequestrated 

by  orders  nisi  and  absolute,  dated  respectively  the  day  of 

18      and  the  day  of  18    •     And  upon  taking  into 

consideration  the  report  of  the  trustee  [or  assignee]  [or  and  the  report  of  the 
Official  Accountant]  as  to  the  insolvent's  conduct  and  affairs,  including  the  in- 
solvent's conduct  during  the  proceedings  under  his  insolvency,  and  upon  hearing 
CD.,  E.F.,  <fec,  creditors,  and  G.H.,  the  trustee  [as  the  case  may  be]  and 
whereas  it  has  been  proved  to  the  satisfaction  of  this  Court  that  the  failure  of  the 
insolvent's  estate  to  pay  7s.  in  the  £1  has  arisen  from  circumstances  for  which  the 
insolvent  cannot  in  the  opinion  of  the  Judge  justly  be  held  responsible] :  And 
whereas  it  has  not  been  proved  that  the  insolvent  has  been  guilty  of  any  offence 
under  the  Insolvency  Acts,  or  that  the  insolvent  has  been  guilty  of  any  miscon- 
duct in  relation  to  his  property  and  affairs,  this  Court  doth  order  [that  the  con- 
dition mentioned  in  section  139  of  the  Insolvency  Act  1890  be  and  the  same  is 
hereby  dispensed  with]  :  And  this  Court  doth  further  order  that  a  certificate  of 
discharge  do  issue  to  the  said 

Given  under  the  seal  of  the  Court  this  day  of  18 

By  the  Court, 

Chief  Clerk. 


No.  67. 

Order  Refusing  to  Dispense  with  the  Condition  as  to  Payment  of  7s.  in  £1. 

(Title.) 

On  the  application  of  [commencement  as  in  Form  66].  And  whereas  it  has  not 
been  proved  to  the  satisfaction  of  this  Court  that  the  failure  of  the  insolvent's 
estate  to  pay  7s.  in  the  £1  has  arisen  from  circumstances  for  which  the  insolvent 
cannot  in  the  opinion  of  the  Judge  justly  be  held  responsible  :  And  whereas  it 
has  not  been  proved  that  the  insolvent  has  been  guilty  of  any  offence  under  the 
Insolvency  Acts  or  that  the  insolvent  has  been  guilty  of  any  misconduct  in 
relation  to  his  property  and  affairs,  this  Court  doth  refuse  to  dispense  with  the 
condition  mentioned  in  section  139  of  the  Insolvency  Act  1890,  and  this  Court  doth 
order  that  a  certificate  of  discharge  do  issue  to  the  said  on  payment 

of  7s.  in  the  £1. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  68. 

Order  Suspending  Certificate  of  Discharge. 

(Title). 

On  the  application  of  [commencement  as  in  Form  66].  And  whereas  it  has  not 
been  proved  that  the  insolvent  has  been  guilty  of  any  offence  under  the  Insolvency 
Acts  [or  it  having  been  proved  that  the  insolvent  has  committed  the  following 
offences,  viz.  :  [set  them  out],  but  the  Court  has  for  following  special  reasons  [state 
them]  determined  that  his  certificate  of  discharge  shall  not  on  that  ground  be 
absolutely  refused]  this  Court  doth  order  that  the  insolvent's  discharge  be 
suspended  until  a  dividend  of  not  less  than  shillings  in  the  £1  has 

been  paid  to  the  creditors,  with  liberty  to  the  insolvent  at  any  time  after  the 
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expiration  of  two  yean  from  the  date  of  this  Order  to  apply  for  a  modification 
thereof  pursuant  to  section  95  of  the  Insolvency  Act  1897  [or  this  Court  doth  order 
that  the  insolvent's  certificate  of  discharge  be  suspended  for  years.] 

Given -under  the  seal  of  the  Court  this  day  of  ,18 

By  the  Court, 

Chief  Clerk. 


No.  69. 

Order  for  Certificate  of  Discharge  subject  to  Conditions  as  to  Earnings, 

After-acquired  Property7,  and  Income. 

(Title). 

On  the  application  of  A.B.,  of  ,  <frc,  whose  estate  was  placed  under 

sequestration  on  the  day  of  ,18        [or  adjudged  to  be 

sequestrated  by  orders  nisi  and  absolute  dated  respectively  the  day 

of  ,   18      ,  and  the  day  of  18      ],  and  upon  taking  into 

consideration  the  report  of  the  [trustee  or  assignee]  [or  and  of  the  Official 
Accountant]  as  to  the  insolvent's  conduct  and  affairs,  and*  And  whereas  it  has 
not  been  proved  t  It  is  ordered  that  a  certificate  of  discharge  be  granted  to  the 
insolvent  subject  to  the  following  conditions  as  to  his  future  earnings,  after- 
acquired  property,  and  income  : — 

After  setting  aside  out  of  the  insolvent's  earnings,  after-acquired  property,  and 
income  the  yearly  sum  of  £  for  the  support  of  himself  and  his  family 

the  insolvent  shall  pay  the  surplus,  if  any  [or  such  portion  of  such  surplus  as  the 
Court  may  determine],  of  such  earnings,  after-acquired  property,  and  income  to 
the  trustee  [or  assignee]  for  distribution  among  tne  creditors  in  the  insolvency. 
An  account  shall  on  the  1st  day  of  January  in  every  year,  or  within  fourteen  days 
thereafter,  be  filed  in  these  proceedings  by  the  insolvent,  setting  forth  a  statement 
of  his  receipts  from  earnings,  after-acquired  property,  and  income  during  the 
year  immediately  preceding  the  said  date,  and  the  surplus  payable  under  this 
order  shall  be  paid  by  the  insolvent  to  the  trustee  [or  assignee]  within  fourteen 
days  of  the  filing  of  the  said  account. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 

°  Further  recitals  to  be  inserted  as  in  Form  66. 

t  This  recital  to  follow  the  other  forms  with  necessary  variations. 


No.  70. 

Order  Refusing  Certificate  of  Discharge. 

(Title.) 

On  the  application  of  A.B.,  of  ,  <fec,  whose  estate  was  placed  under 

sequestration  on  the  day  of  18    [or  adjudged  to  be  seques- 

trated by  orders  nisi  and  absolute,  dated  respectively  the  day  of 

18    and  the  day  of  18    and  upon  taking  into  consideration  the 

report  of  the  trustee  [or  assignee]  [or  and  the  report  of  the  Official  Accountant]  at 
to  the  insolvent's  conduct  and  affairs,  including  the  insolvent's  conduct  during  the 
proceedings  under  his  insolvency,  and  upon  hearing  CD.,  E.F.,  Ac,  creditors, and 
G.H.  the  trustee  [as  the  case  may  be].    And  whereas  it  has  been  proved  that  the 

At? 

insolvent  has  committed  the  following  offences,  e.g.  [here  state  particulars],  ^ 

that  he  has  been  guilty  of  misconduct  in  relation  to  his  property  and  affair* 
[here  state  particulars]  this  Court  doth  order  that  the  certificate  of  the  said  insol- 
vent be,  and  the  same  is  hereby  refused.  [And  this  Court  doth 
further  order  that  the  said  insolvent  do  pay  to  the  said 
or  to  Mr.  his  solicitor  his  taxed  costs  of  the  said  applications  forthwith 
after  the  taxation  thereof.] 

Given  under  the  seal  of  the  Court,  this  day  of  18 

By  the  Court, 

Chief  Clerk. 
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No.  71. 

Form  of  Unconditional  Certificate  of  Discharge. 

(Title). 

Be  it  known  to  all  men  by  these  presents,  that  whereas  the  estate  of  the  said 
was,  by  order  dated  ,  sequestrated  for  the  benefit  of 

his  creditors,  this  certificate  of  discharge  from  all  debts  provable  under  his  insol- 
vency has  been  granted  to  him,  and  he  is  hereby  discharged  from  ail  such  debts 
f  rbm  the  day  of  the  date  hereof. 

Given  under  the  seal  of  the  Court  of  Insolvency,  this  day  of 

189     . 

(l.s.)  Judge. 


No.  72. 


Affidavit  by  Insolvent  whose  Discharge  has  been  Granted  conditionally 

as  to  After- acquired  Property  or  Income. 

(Title.) 

I,  the  above-named  debtor  make  oath  and  say  as  follows : — 

1 .  I  ha ve  since  the  date  of  my  discharge  resided  and  carried  on  business  at  , 
and  I  now  reside  and  carry  on  business  at 

2.  The  statement  hereunto  annexed  is  a  full,  true,  and  complete  account  of  all 
moneys  earned  by  me  and  of  all  property  and  income  acquired  as  received  by  me 
since  th6  date  of  my  discharge  [or  since  the  date  when  last  I  filed  a  statement  of 
after-acquired  property  and  income  in  Court,  namely  the  day  of 

18    .] 


Sworn,  &c. 


Signature  of  Debtor. 


No.  73. 

Warrant  under  Section  149. 

(Title.) 

To  and  the  governor  or  keeper  of  Her  Majesty's 

gaol  at  on  the  day  of  18 

Whereas  the  above-named  ,  whose  estate  was  sequestrated  on  the 

•    day  of  18    [or  adjudged  to  be  sequestrated]  by  orders 

nini  and  absolute,  dated  respectively  the  day  of  18    ,  and 

the  day  of  18    ,  has  not  within  six  months  after  seques- 

tration applied  for  his  certificate  :  And  whereas  the  said  was  by  order 

dated  made  by  Esquire,  one  of  the  Judges,  on  the 

application  of  [trustee  or  as  the  ease  may  be]  required  to  appear  before  the  Court  on 
the  day  of  189  :  And  whereas  the  said 

neglected  to  do  so,  these  are  therefore  to  require  you  the  said  to 

arrest  and  deliver  the  said  to  the  said  :  And  these  are 

to  require  you  the  said  to  receive  and  safely  keep  in  your  custody  at 

the  said  person  until  the  day  of  189    ,  at 

o'clock,  and  then  to  have  the  said  before  this  Court  at 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 
Chief  Clerk. 


No.  74. 


Warrant  upon  Order  refusing  Certificate,  and  sentencing  to 

Imprisonment. 

(Title. ) 

To  and 

Whereas  by  order  dated  the  certificate  of  discharge  of  the  above- 

named  was  suspended  [or  refused],  and  the  said  was  adjudged 

guilty  of  the  offences  following,  that  is  to  say  [set  out  offence**]  and  was  ordered  to 
be  imprisoned  for  months  [with  hard  labour] ;  these  are  therefore  to 
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require  you  the  said  to  arrest  and  deliver  the  said  to  the 

said  the  governor  or  keeper  of  Her  Majesty's  gaol  at  and  these  are 

to  require  you  the  said  to  receive  and  keep  in  custody  [and  keep  to  hard 

labour]  the  said  for  the  space  of  and  for  so  doing  this  shall  beyoer 

sufficient  authority. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  75. 


Proof  of  Debt — General  Form. 
(Title.) 

I.*  of  ,  in  the  colony  of  ,  make  oath  and  say — 

t  That  I  am  in  the  employ  of  the  under-mentioned  creditor,  and  that  I  sun  dory 
authorized  by  to  make  this  affidavit,  and  that  it  is  within  my  own  know- 

ledge that  the  debt  hereinafter  deponed  to  was  incurred  and  for  the  consideration 
stated,  and  that  such  debt,  to  the  best  of  my  knowledge  and  belief,  still  remain 
unpaid  and  unsatisfied. 

£  That  I  am  duly  authorized,  under  the.  seal  of  the  company  herinafter  named, 
to  make  the  proof  of  debt  on  its  behalf. 

1.  That  the  said  w  at  the  date  of  the  order  of  sequestration,  viz., 

the  day  of  18    ,  and  still        justly  and  truly  indebted  to  § 

in  the  sum  of  pounds  shillings  and  pence  for  ||  as  shown  by 

the  account  indorsed  hereon  or  by  the  following  account,  viz  : —  for  which 

sum  or  any  part  thereof  I  say  that  I  have  not  nor  hath  IT  or  any  person 

by  **  order  to  my  knowledge  or  belief  for  **  use  had  or  received 

any  manner  of  satisfaction  or  security  whatsoever  save  and  except  the  follow- 
ing :— ft 


Date. 


Drawn. 


Acceptor. 


Amount. 


Due  date. 


day  of 


13 


Sworn  at  in  the  colony  of  this 

Before  me  T  (Deponent's  Signature) 

The  proof  cannot  be  admitted  for  voting  at  the  meeting  for  the  appointment  of 
a  trustee  and  a  committee  of  inspection  unless  it  is  properly  completed  and  lodged 
with  the  assignee  not  later  than  24  hours  before  the  time  fixed  for  holding  iocs 
meeting. 

You  should  attend  carefully  to  these  directions— 

°  Fill  in  full  name,  address,  and  occupation  of  deponent.    If  proof  made  by  creditor  strike  oat 
clauses  t  and  {.    If  made  by  a  clerk  strike  out  |.    If  by  agent  of  company  strike  out  t. 


{Insert  ww,  and  to  CD.  and  E.F.,  my  co-partners  in  trade  (if  anyX  or  if  by  the  clerk  a 
name,  address,  and  description  of  principal. 

||  State  consideration  [as  goods  sold  and  delivered  by  me]  [and  my  said  partner]  to  him  [or  then! 
at  his  [or  their]  request  between  the  dates  of  lor  moneys  advanced  by  me  in  respect  of  the  under 
mentioned  bill  of  exchange]  [or  as  the  case  may  be.] 

IT  My  said  partners  or  any  of  them  or  the  above-named  creditor  [as  the  case  may  be.] 

*°  My  or  our  or  their  or  his  [as  the  case  may  beJ] 

tt  [Here  state  the  particulars  of  all  securities  held,  and  where  the  securities  are  on  the  property 
of  the  debtor  assess  the  value  of  the  same,  and  if  any  bills  or  other  negotiable  securities  be  beW 
specify  them  in  the  schedule.] 
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Particulars  of  Account  rfftrrtd  to  on  other  side.. 

{Credit  should  be  given  for  Contra  Accounts.) 

If  space  not  sufficient  let  the  particulars  be  annexed,  but  where  the  partfatfars  are  on  a  separate 
saheet  of  paper  the  same  must  be  marked  by  the  person  before  whom  the  affidavit  is  worn. 


Date. 


Consideration. 


Amount. 


Remarks. 


i  i 


The  vouchers  (if  any)  by  which  the  account  can  be  substantiated  should  be  set  out. 


No.  76. 

Proof  of  Debt  of  Workman. 

(Title). 

I*  of  f  make  oath  and  say  : — 

1.  That  J  w      at  the  date  of  the  order  of  sequestration,  viz.,  the 

day  of  189    ,  and  still  justly  and  truly  indebted  to 

the  several  persons  whose  names,  addresses,  and  descriptions  appear  in  the 
schedule  indorsed  hereon  in  sums  severally  set  against  their  names  in  the  sixth 
column  of  such  schedule  for  wages  due  to  them  respectively  as  workmen  or 
others  §  in  respect  of  services  rendered  by  them  respectively  to  || 

during  such  periods  before  the  date  of  the  order  of  sequestration  as  are  set  out 
against  their  respective  names  in  the  fifth  column  of  such  schedule,  for  which  said 
stuns  or  any  part  thereof  I  say  that  they  have  not  nor  hath  any  of  them  had  or 
received  any  manner  of  satisfaction  or  security  whatsoever. 


Sworn  at 
day  of 


Before  me — 


in  the  colony  of  Victoria  this 
one  thousand  eight  hundred  and  ninety 


I  Deponent's 
J    signature. 


°  Fill  in  full  name,  address,  and  occupation  of  deponent. 

t  The  above-named  debtor,  or  the  foreman  of  the  above-named  debtor,  or  on  behalf  of  the 
workmen  and  others  employed  by  the  above-named  debtor. 
t-I-  or  "the  said." 

5  •*  My  employ  "  or  "  the  employ  of  the  above-named  debtor." 
ii  *•  Me  "  or  "  the  above-named  debtor." 

Schedule  referred  to  on  the  other  side. 


l. 

No. 


Full  name  of 
workman. 


8. 


Address. 


4. 


Description. 


5. 


Period  over  which 
wages  due. 


0. 


Amount  due. 


£        *.    d. 


Signature  of  deponent 

Signature  of  commissioner  or  \ 
officer  administering  oath    / 
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No.  77. 
Notice  of  Rejection  of  Proof  of  Debt. 

(Title.) 

.  Take  notice  that  as  assignee  or  trustee  [as  the  case  may  be]  of  the  above  estate, 
I  have  this  day  rejected  your  claim  against  such  estate*  [to  the  extent  of£  ] 

on  the  following  grounds  : — [state  these]  And  further 

take  notice  that  if  you  do  not  apply  to  the  Court  to  reverse  or  vary  my  deezaoc 
in  rejecting  your  proof  before  the  expiration  of  fourteen  days  from  this  date  yet 
will  be  excluded  from  dividend. 

Dated  this  day  of  189 

Signature — 

Assignee  or  Trustee 

Address — 
To 

*  If  proof  wholly  rejected  strike  out;  words  in  italics. 


No.  78. 
General  Proxy. 


(Title. ) 

I*  of  a  creditor  hereby  appoint  t  to  be  * 

general  proxy  in  the  above  matter  [excepting  as  to  the  receipt  of  dividend]. 

Dated  this  day  of  189 

(Signed) 
Signature  of  Witness — 

Address — 

Notes. 

1.  When  the  creditor  desires  that  his  general  proxy  should  receive  dividends  he 
should  strike  out  the  words  "  excepting  as  to  the  receipt  of  dividend,"  putting  his 
initials  thereto. 

2.  The  authorized  agent  of  a  corporation  may  fill  up  blanks,  and  sign  for  the 
corporation  thus — 

For  the  company, 

S.S.  (duly  authorized  under  the  seal  of  the  company). 

3.  A  proxy  given  by  a  creditor  may  be  filled  up  and  signed  by  any  person  having 
a  general  authority  in  writing  to  sign  for  such  creditor.     Such  person  shall  sign— 

J.  S.  [duly  authorized  by  a  general  authority  in  writing  to  sign  on  behalf  of 
[name  of  creditor].  ,| 

Certificate  to  be  Siuxed  by  Person  other  than  Creditor  filling  rr 

THE   ABOVE   PROXY. 

I,  of  being  a  [here  state  whether  barrister  awl  9olkitor, 

clerk,  or  manager  in  the  reyidar  emjUoyment  of  the  creditor  or  a  commi**ioner  of  tht 
Supreme  Court  for  taking  affidavit*,  or  a  commissioner  for  taking  declarations  ami 
affidavit*]  hereby  certify  that  all  insertions  in  the  above  proxy  are  in  my  ova 
handwriting  ana  have  been  made  by  me  at  the  request  of  the  above-named  " 
and  in  his  presence,  before  he  attached  his  signature  [or  mark]  thereto. 

Dated  this  day  of  189 

(Signature.) 

The  proxy  must  be  lodged  with  the  assignee  or  trustee  not  later  than  four  o'clock 
on  the  day  before  the  meeting  at  which  it  is  to  be  used. 

°  If  a  firm,  write  u  We  "  instead  of  "  I."  and  set  out  the  full  name  of  the  firm. 

t  Here  insert  either  "  Mr.  of  ,  a  clerk,  manager,  6c  in  my  regular  tmpkf 

or  "  as  the  case  may  be.    The  standing  of  the  person  appointed  must  be  clearly  set  out. 

"  I  "  My  "  or  ••  our." 

|  If  a  firm,  sign  the  Ann's  trading  title,  and  add  by  '•  A.B.,"  a  partner  in  the  said  firm.  As  to 
signature  by  agent  see  footnotes  2  and  3. 

||The  assignee  or  trustee  may  require  the  authority  to  sign  to  be  produced  for  his  inspection. 
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No.  79. 

Special  Proxy. 

(Title. ) 

I  *  of  a  creditor,  hereby  appoint  t  as  £ 

proxy  at  the  meeting  of  creditors  to  be  held  on  the  day  of  189    , 

or  at  any  adjournment  thereof,  to  vote  § 


(Signed) ,: 


v 


l>ated  this  day  of  189 

Signature  of  witness — 
Address — 

Notes. 

1 .  A  creditor  may  give  a  special  proxy  to  any  person  to  vote  at  any  specified 
meeting,  or  adjournment  thereof,  on  all  or  any  of  the  following  matters  — 

(a)  For  or  against  the  appointment  of  any  specified  person  as  trustee  at  a 

specified  rate  of  remuneration  or  as  member  of  the  committee  of  inspec- 
tion, or  for  or  against  the  continuance  in  office  of  any  specified  person  as 
trustee  or  member  of  a  committee  of  inspection. 

(b)  On  all  questions  relating  to  any  matter  other  than  those  above  referred  to 

arising  at  any  specified  meeting  or  adjournment  thereof. 

2.  The  authorized  agent  of  a  corporation  may  fill  up  blanks  and  sign  for  the 
corporation,  thus ; — 

"  For  the  Company, 

J.S.  (duly  authorized  under  the  seal  of  the  company)." 

3.  A  proxy  given  by  a  creditor  may  be  filled  up  and  signed  by  any  person  having 
a  general  authority  in  writing  to  sign  for  such  creditor.     Such  person  shall  sign — 

(J.S.  (duly  authorized  by  a  general  authority  in  writing 
to  sign  on  behalf  of  [name  of  creditor]).  % 


Certificate  to  be  Sicned  by  Person  other  than  Creditor  filling  up 

the  above  Proxy. 

I  **  of  being  a  [here  atate  whether  barrister  and  solicitor, 

or  manager  or  clerk  in  the  regular  employment  of  the  creditor,  or  a  commissioner  of 
the  Supreme  Court  for  taking  affidavits,  or  a  commissioner  for  taking  declarations 
and  affidavits]  hereby  certify  that  all  insertions  in  the  above  proxy  are  in  my  own 
handwriting,  and  have  been  made  by  me  at  the  request  of  the  above-named 
and  in  his  presence  before  he  attached  his  signature  [or  mark]  thereto. 

Dated  this  day  of  189 

(Signature. ) 

The  proxy  must  be  lodged  with  the  assignee  or  trustee  not  later  than  four  o'clock 
on  the  day  before  the  meeting  at  which  it  is  to  be  used. 

*  If  a  firm,  write  "  We  "  instead  of  "  I,"  and  set  out  the  full  name  of  the  firm. 

t  Here  insert  either  "  Mr.  .  of 

t  "My"  or  "our." 

f  Here  insert  the  word  "  for  "  or  the  word  "  against,"  as  the  case  may  require,  and  specify  the 
particular  resolution  or  name  of  proposed  trustee,  remuneration,  or  other  matter. 

!  If  a  firm,  *ign  thtf  firm's  trading  title,  and  add— ""by  A.  B.,  partner  in  the  said  firm."    As  to 
signature  by  agent,  see  footnotes  1  and  2. 

^  The  assignee  or  trustee  may  require  the  authority  to  sign  to  be  produced  for  his  inspection. 

<*  Name,  address,  and  description. 


702 


APPENDIX   OF   FORMS   TO    INSOLVENCY    RULES    1898. 


No.  80. 
List  of  Creditors  Assembled  to  be  used  at  Every  Meeting. 

(Title.) 
Meeting  held  at  this  day  of  18 


Number. 

Ntimes  of  Creditors  Present  or  Represented. 

Amount  of    Proof. 

I 

1 

i 

i 

2 

3 

1 

i 

4 

• 

|                                  1 

5 

Total  number  of  creditors '  present  or 
represented. 

.                                  i 

5 

1                 '          • 
1                 I 

1                 i 
1 

No.  81. 
Order  of  Court  for  General  Meeting  of  Creditors. 

(Title.) 

Upon  the  application  of  CD.  of  it  is  ordered  that  the  trustee  of 

the  property  of  the  insolvent  do  summon  a  meeting  of  the  creditors  of  the  insolvent 
to  be  held  at  on  the  day  of  189        at 

o'clock  in  the  noon  [here  state  the  purpose  for  which  meeting  called). 


Dated  this 


day  of 


189 
By  the  Court, 


Chief  Clerk 


No.  82. 

Notice  of  Meeting  (General  Form). 

(Title.) 
Take  notice  that  a  meeting  of  creditors  in  the  above  matter  will  be  held  at 


on  the  day  of  189        at 

noon  [here  state  the  purpose  for  which  meeting  called]. 

Dated  the  day  of  189 

(Signed)  * 

Address 

°"  Trustee  "  or  "  assignee." 


o'clock  in  the 


No.  83. 


Affidavit  of  Postage  of  Notices  (General)* 

(Title. ) 

I,  the  assignee  [or  trustee]  or  clerk  to  the  assignee  [or  trustee]  [&.«  the 

case  may  be]  in  the  above  matter  make  oath  and  say  as  follows  : — 
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1.  That  I  did  on  the  day  18        send  to  each  creditor  who 
proved  in  this  matter,  and  also  to  all  creditors  mentioned  in  the  insolvent's 

aaoheaale  a  notice  of  *  in  the  form  hereunto  annexed  marked  A. 

2.  That  such  notices  were  addressed  to  such  of  the  said  creditors  who  have 
proved  their  debts  according  to  the  addresses  in  their  respective  proofs,  and  to 

ich  as  have  not  proved  according  to  their  respective  names  and  addresses  appear- 
ig  in  the  insolvent's  schedule. 

3.  That  I  sent  the  said  notices  by  putting  the  same  into  the  post-office  at 

before  the  hour  of  o'clock  in  the  noon  on 

t.tie  same  day. 

Sworn  at  in  the  Colony  of  Victoria  \ 

this  day  of  18  J-  (Signature) 

Before  me—  J 

*  Insert  here  "  the  time  and  place  of  general  meeting"  or  *' adjourned  general  meeting "  or  as  the 

cose  may  be. 


No.  84. 


Notice  to  Creditors  or  Meeting  to  Remove  Trustee  and  to  Appoint  a 

Person  to  fill  the  Vacancy. 

(Title. ) 

At  the  request  of  one-sixth  of  the  creditors  of  the  insolvent  in  number  and  value 
-who  have  proved  a  general  meeting  of  the  creditors  is  hereby  summoned,  to  be 
held  at  on  the  day  of  189        at  o'clock  in  the 

noon,  for  the  purpose  of  considering  the  propriety  of  removing  G.H., 
the  trustee  of  the  property  of  the  insolvent,  from  his  office  as  such  trustee,  and  in 
the  event  of  his  removal  to  appoint  a  person  to  fill  the  vacancy. 

Dated  the  day  of  189 

L.M., 

A  member  of  the  Committee  of  Inspection. 
[or  Chief  Clerk]. 


No.  85. 

Notice  of  Meeting  to  be  Held  to  Appoint  New  Trustee. 

(Title.) 

Notice  is  hereby  given  that  a  meeting  of  creditors  will  be  held  at  the  Insolvency 

Court  Offices,  situate  at  on  the  day  of  189         at 

o'clock  in  the  noon,  for  the  purpose  of  appointing  a  trustee 

in  the  place  of  the  late  trustee,  who  has  resigned  the  office  [or  who  has  died  or 

has  become  insolvent]. 

Dated  this  day  of  189 

To  K.Z.  Chief  Clerk. 


No.  86. 

Application  for  Directions  by  Trustee. 

(Title. ) 

I  desire  to  make  application  to  the  Court  for  its  directions  [here  state  the  par- 
ticular matter  in  relation  to  which  they  are  sought]. 

Trustee. 
Let  this  application  be  heard  on  the  day  of  at         o'clock 
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in  the  noon,  and  let  the  trustee  give  notice  to  [here  insert  the  perm*  to 

whom  it  is  to  be  given]. 

Dated  this  day  of  189 

Judge  of  the  Court  of  Insolvency. 
District. 


No.  87. 

Order  ox  Application  of  Trustee  for  Directions. 

(Title. ) 

Whereas  at  a  Court  held  this  day  the  trustee  of  the  property  of  the  insolvent 
applied  to  this  Court  for  its  direction  [here  state  the  particular  matter  in  relation  fo 
which  they  are  sought].     Now  upon  hearing  of  CD.,  of  on  the  matter  it 

is  ordered  [here  set  out  the  order],  and  that  the  trustee  do  pay  out  of  his  own 
moneys  or  out  of  the  property  of  the  insolvent]  the  sum  of  the  costs  d 

this  order,  and  the  sum  of  to  C.  D.  for  his  costs  [or  that  C.  D.  do  pay  tbs 

sum  of  the  costs  of  this  order,  and  also  the  sum  of  to 

for  his  costs]. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  88. 

Disclaimer  by  Trustee. 

(Title. ) 

I  assignee  [or  the  trustee]  of  the  property  of  the  above-named  insol- 

vent hereby  disclaim  the  *  of  the  premises  t  which  were  lee 

to  the  above-named  insolvent  X  at  a  rent  of  £  per  Notice 

of  this  disclaimer  has  been  given  to  § 

Dated  this  day  of  189 

Assignee  [or  Trustee]. 
Address — 

*  Lease  dated  the  or  as  the  case  may  he. 

t  Insert  description  of  the  property. 

J  On  a  tenancy  or  for  a  term  of  years,  or  as  the  case  may  be. 

$  Insert  names  and  addresses  of  persons  to  whom  notice  given. 


No.  89. 

Notice  of  Disclaimer. 
(Title. ) 

Take  notice  that  by  writing  under  my  hand  bearing  date  the  day 

of  18        1  the  assignee  [or  trustee]  of  the'property  of  the 

above-named  insolvent  disclaimed  *  of  the  premises  known  as  + 

which  were  let  to  J  at  a  rent  of  £        per 

The  above-mentioned  disclaimer  has  been  filed  in  Court  with  the  proceedings  in 
the  insolvency. 

Your  attention  is  directed  to  the  provisions  of  the  Insolvency  Acts  written  on 
the  back  hereof. 

Dated  this  day  of  18 

Assignee  [or  Trustee]. 

Address — 

Note. — On  the  back  of  this  notice  the  provisions  of  section  84  of  the  Insolvency 
Act  1890  should  be  written. 

*  The  lease  dated  the  day  of  18        or  as  the  case  may  be. 

t  Insert  description  of  property  disclaimed. 

X  On  a  tenancy  or  for  the  term  of  years,  or  as  the  case  may  be, 
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No.  90. 

Notice  of  Transfer  of  Separate  Estate  to  Joint  Estate  for  "Victoria 

Government  Gazette." 

In  Insolvency. 

(Title.) 

[Notice  is  hereby  given  that  there  being  in  the  hands  of  the  trustee  in  the  above 
insolvency  a  surplus  estimated  at  £  arising  from  the  separate  estate 

of  [name  of  separate  partner]  one  of  the  insolvents,  and  there  being  no  separate 
creditors  of  such  insolvent,  it  is  the  intention  of  such  trustee  at  the  expiration 
of  days  from  the  appearance  of  this  notice  in  the  Victoria  Govern- 

ment Gazette  to  transfer  such  surplus  to  the  credit  of  the  joint  estate  in  the  said 
insolvency. 

Dated  this  day  of  189 

(Signed) 

Trustee. 


No.  91. 
Notice  in  "Gazette"  of  Intended  Dividend. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

A  dividend  is  intended  to  be  declared  in  the  matter  of  A.B.,  of 
-whose  estate  was  sequestrated  on  the  day  of  18 

[or  was  adjudged  to  be  sequestrated  by  orders  nisi  and  absolute  dated  respectively 
the  day  of  18        and  day  of  18 

Creditors  who  have  nob  proved  their  debts  by  the  day  of 

18         will  be  excluded. 

Dated  this  day  of  18 

Trustee. 


No.  92. 

Notice  to  Creditors  of  Intention  to  Declare  Dividend. 

(Title.) 

A  *  dividend  is  intended  to  be  declared  in  the  above  matter. 

You  are  mentioned  in  the  insolvent's  schedule,  but  you  have  not  yet  proved  your 
debt.     If  you  do  not  prove  your  debt  by  the  day  of 

189        you  will  be  excluded  from  this  dividend. 

Dated  this  day  of  189 

To  X.Y. 

G.H.,  Trustee. 

Address — 
4  Insert  here  "  first,"  or  "  second,"  or  "  final,"  as  the  case  may  be. 


No.  93. 

Statement  to  Accompany  Notice  op  Dividend  and  Application  for  Release. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  [here  state  name,  address,  and  description  of  debtor]  under 
sequestration  order  dated  day  of  18 

45 
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Statement  showing  Position  of  Estate  at  Date  of  Declaring  Dividend  ur jt 
Date  of  Application  fob  Release  (as  the  case  may  be). 

Dr.  Cr. 


6  c 
6  2 


To  total  receipts  from 
date  of  order  of  se- 
questration, viz.  : — 
[State  particular*  un- 
der the  several  head- 
ings specified  in  the 
insolvent's  schedule}-- 

Receipts  per  trad- 
ing account 

Other  receipts    . . 

Total 


49 
C 


Less—  £ 

Payments  to  redeem  ' 

securities 
Payments  per  trad- 
ing account 


Net  realisations   . . 


£ 


£ 


Receipts. 


PayxneMi. 


£ 


t.       d. 


J£        .    «.      4. 


Bv  Court  Fees 


Law  costs  of  seques- 
i    tration 
Other  law  costs 


! ,  Trustees'  remunera- 
1  tion  as  fixed  by  the 
i  creditors  [or  com- 
mittee of  inspection) 
,  [or  as  the  case  map 
1  be],  viz.  :— 
|        Per  cent  on  £ 

asset*  realised 
.        Per  cent,  en  £ 
I      assets    distributed 
;      in  dividend 


£    *.   d. 


C   s.\d. 


Per  centajre  to  Treasury 
Auctioneer's  charges,  as  taxed 
Other  taxed  costs 
Costs  of  possession  . .  j 

Costs  of  notice  in  Gazette  and  , 

local  papers       

Incidental  outlay 


i 


Total  cost  of  realization 
Allowance  to  debtor 


I    Creditors,  viz. : — 
I      *  Preferential 

°  Unsecured  t  divi- 
I         dend  now  declar- 

I  ed  of  «.  d,  in  the 

I I  £       on  £ 

I    Dividends  previously 

;  !        declared  .. 

I    The  debtor's  estimate 

of  amount  expec- 
I         ted    to   rank   for 

dividend  was  £ 


£! 
i 

£i 
i 

d. 


Balance 


£ 


£ 


°  Insert  number  of  creditors, 
t  First,  or  as  the  case  may  be. 
By  section  22  of  the  Insolvency  Act  1897  it  is  provided  that — "If  one-fourth  is 
number  or  value  of  the  creditors  dissent  from  the  resolution  fixing  the  remunera- 
tion, or  the  insolvent  or  any  creditor  satisfies  the  Court  that  the  remuneration  is 
unnecessarily  large,  the  Court  shall  fix  the  amount  of  the  remuneration." 
Assets  not  yet  realized  estimated  to  produce  £ 
[Add  here  any  special  remarks  trustee  thinks  desirable.] 
Creditors  can  obtain  any  farther  information  by  inquiry  at  the  office  of  the 

fc 1*11  &  tiGG 

Dated  this  day  of  189 

(Signature  of  trustee) 
(Address) 
Note. — When  this  statement  accompanies  a  declaration  of  a  second  or  subse- 
quent dividend  it  shall  incorporate  the  figures  of  the  preceding  statement  or 
statements  under  their  respective  headings. 
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No.  94, 

Certified  List  of  Proofs  Filed  and  Application  fob  Issue  of  Cheque  for 

Dividend  on  Insolvency  Estates  Account. 


(Title.) 


Ledger  Folio. 


I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed, 
and  that  the  names  of  the  creditors  and  the  amounts  for  which  the  proofs  are 
Admitted  are  correctly  stated,  and  that  by  my  books  the  sum  of  £  stands 

•fco  the  credit  of  the  above  estate  with  the  insolvency  estates  account,  and  that  the 
sum  of  £  is  required  to  meet  the  undermentioned  dividends  on  proofs 

which  have  been  duly  made  and  admitted  to  rank  for  dividend  upon  the  estate, 
and  I  have  to  request  that  cheques  for  payment  may  be  issued  to  me. 

The  dividend  is  payable  on  the  day  of  189        and  notice  of 

declaration  thereof  was  inserted  in  the  Victoria  Government  Gazette  on  the 
day  of  189        and  in  the  on  the  day  of  189 

and  (Ac.)  {cut  the  case  may  be). 

(Trustee's  signature) 

To  the  Chief  Clerk. 


No. 


Surname. 


Christian  Name. 


Amount 
of  Proof. 


Amount  of  Dividend. 


Sums  under 


Sums  of  £2 
and  above. 


No.  95. 


Certified  List  of  Proofs  filed,  Local  Bank  Case. 

(Title.) 

I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed, 
and  that  the  names  of  the  creditors  and  the  amounts  for  which  the  proofs  are 
admitted  are  correctly  stated,  and  that  a  dividend  of  in  the  £  has  been 

declared,  and  that  the  creditors  whose  names  are  set  forth  below  are  entitled  to 
the  amounts  set  opposite  their  respective  names. 

Trustee 
Dated  the  day  of  189 

To  the  Chief  Clerk. 


Surname. 


Christian  Name. 


Amount  of  Proof. 


Amount  of  Dividend. 
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No.  96. 

Notice  of  Dividend. 

(Title). 

[Please  bring  this  Dividend  Notice  with  you.] 

Dividend  of  in  the  £. 

[Address.] 

Date,  189 

Notice  is  hereby  given  that  a  dividend  of  in  the  £  has  been 

declared  in  this  matter,  and  that  the  same  may  be  received  at  office,  a* 

above,  on  the  of  or  on  any  subsequent 

between  the  hours  of 

Upon  applying  for  payment  this  notice  must  be  produced  entire,  together  with 
any  hills  of  exchange  or  other  securities  held  by  you  ;  and  if  you  do  not  attend 
personally  you  must  fill  up  and  sign  the  subjoined  forms  of  receipt  and  authority, 
when  a  cheque  payable  to  your  order  will  be  delivered  to  the  bearer. 

(Signed)        G.H.,  Trustee. 

To 

Note. — On  application  for  the  dividend  this  notice  must  be  produced  entire. 
and  the  bills  or  other  securities  held  by  you  must  be  produced. 

Receipt. 

189 

Received  of  the  sum  of  pounds  shillings  and 

rnce,  being  the  amount  payable  to  in  respect  of  the 

in  the  £  on  claim  against  this  estate. 

(Creditor's  signature. ) 
£  :  : 

Authority. 
Sir, 

Please  deliver  to  [insert  the  name  of  the  person  who  is  to  receive  the  cheque,  or  the 
words  "  me  by  post  "  if  you  wish  the  cheque  sent  to  you  in  that  way]  the  cheque  for 
the  dividend  payable  to  in  this  matter. 

(Creditor's  signature. ) 

To 


No.  97. 

Notice  to  Persons  Claiming  to  be  Creditors  of  Intention  to   Declare 

Final  Dividend. 

(Title.) 

Take  notice  that  a  final  dividend  is  intended  to  be  declared  in  the  above  matter, 
and  that  if  you  do  not  establish  your  claim  to  the  satisfaction  of  the  Court  on  or 
before  the  day  of  189        or  such  later  day  as  the  Court  may 

fix,  your  claim  will  be  expunged,  and  I  shall  proceed  to  make  a  final  dividend 
without  regard  to  such  claim. 

Dated  this  day  of  189 

G.H.,  Trustee. 

To  X.Y.  [Address]. 

No.  98. 

Application  by  Creditor  for  Order  for  Trustee  to  pay  Dividend  withheld, 

and  Order  thereon. 

(Title.) 

I,  F.  K. ,  of  make  application  to  this  Court  for  an  order  to  be  made 

upon  the  trustee  to  pay  the  dividend  in  this  insolvency  due  to  me,  with  interest 

thereon  for  the  time  it  has  been  withheld  from  me,  that  is  to  say,  from  the 

day  of  189        ,  on  which  day  I  applied  to  the  trustee  for  its 

payment  to  me,  and  also  to  pay  to  me  the  costs  of  this  application 

Dated  this  day  of  189 

F.K. 
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Order. 

• 

Upon  the  reading  of  this  application,  and  upon  hearing  it  is  ordered 

~that  the  trustee  do  forthwith  pay  to  the  said  F.K.  the  sum  of  £  the 

-amount  of  such  dividend.    And  it  is  further  ordered  that  the  trustee  do  pay  to 
"Che  said  creditor  at  the  same  time  the  sum  of  for  interest  on  such  aivi- 

<dend,  being  at  the  rate  of  £5  per  cent,  per  annum  for  the  time  that  its  payment 
lias  been  withheld,  together  with  a  further  Bum  of  for  the  costs  of  this 

application. 


Given  under  the  seal  of  the  Court  this  day  of 

By  the  Court, 


189 
Chief  Clerk. 


II f  the  Court  does  not  order  payment,  then  after  the  ivord*  "  it  is  ordered  "  insert 

the  order  made,] 


No.  99. 

Affidavit  verifying  Trustee's  Account. 

(Title.) 

I,  G.H.,  of  the  trustee  of  the  property  of  the  above-named  insolvent, 

make  oath  and  say — 

That*  the  account  hereunto  annexed  marked  B  is  a  true  copy  of  the  Estate  Cash 
J3ook,  and  contains  ajull  and  true  account  of  my  receipts  and  payments  on  account 
€>f  the  insolvent's  estate  from  the  day  of  inclusive,  *and  that  I 

laave  not  nor  has  any  other  person  by  my  order,  or  for  my  use,  during  auy  such 
period  received  or  paid  any  moneys  on  account  of  the  said  estate  *other  than  and 
accept  the  items  mentioned  and  specified  in  the  said  account. 
Sworn  at,  &c. 

Note. — If  no  receipts  or  payments,  strike  out  the  words  in  italics. 


No.  UK). 

Certificate  bt  Committee  of  Inspection  as  to  Audit  of  Trustee's  Account. 

We,  the  undersigned  members  of  the  Committee  of  Inspection  in  the  matter 
of  an  insolvent,  hereby  certify  that  we  have  examined  the  foregoing 

account  with  the  vouchers,  and  that  to  the  best  of  our  knowledge  and  belief  the 
said  account  contains  a  full,  true,  and  complete  account  of  the  trustee's  receipts 
and  payments  on  account  of  the  estate. 


Dated  this 


day  of 


189 


A.B.,^ 

CD.,  ^Committee  of  Inspection. 

E.F.J 


No.  101. 

Trustee's  Trading  Account. 

(Title.) 

6.H.,  the  trustee  of  the  property  of  the  insolvent,  in  account  with  the  estate. 

Dr.        Receipts.  Payments.  Or. 


Date. 


Date. 


I 


(Date) 


G.H.,  Trustee. 
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We  have  examined  this  account  with  the  vouchers  and  find  the  a 
and  we  are  of  opinion  the  expenditure  has  been  proper. 

Dated  this  day  of  189 

Committee  of  Inspection, 
[or  Member  of  the  Committee  of  Inspect! 


Dr. 


No.  102. 
Profit  and  Loss  Account  (Trading  Account). 

(Title). 
Profit  and  Loss  Account. 


Cr. 


Stock  on  hand  on 
day  of 

Purchases 

Trade  expenses,  viz.:- 
Rent  and  Taxes   . . . 
Wages 
Miscellan  eous 


£      *.    d. 


189 


Sales 

Other  receipts  (if  any). 

Stock  on  hand  on 
day  of  189     . 


Balance,  being  Profit     ... 


G.H.,  Trustee. 

(Date) 

Note. — This  account  to  be  submitted  when  the  committee  of  inspection  require, 
and,  in  any  case,  at  the  end  of  the  trading  business  carried  on  by  the  trustee. 


No.  103. 


Affidavit  verifying  Trustee's  Trading  Account. 

(Title.) 

I,  G.H.,  of  the  trustee  of  the  property  of  the  above-named 

insolvent,  make  oath  and  say  that  the  account  hereto  annexed  is  a  full,  true,  and 
complete  account  of  all  money  received  and  paid  by  me  or  by  any  person  on  my 
behalf  in  respect  of  the  carrying  on  of  the  trade  or  business  of  the  insolvent,  and 
that  the  sums  paid  by  me  as  set  out  in  such  account  have,  as  I  believe,  been  neces- 
sarily expended  in  carrying  on  such  trade  or  business. 

Sworn,  &c. 

O.H.,  Trustee. 

No.  104. 
Statement  of  Accounts  under  Section  39  of  the  "Insolvency  Act  1890." 

(Title. ) 


Receipts. 


Date. 


Of  whom 
Received. 


Nature  of 
Receipt. 


Dated  the 


Payments. 


Amount. 


Date. 


day  of 


To  whom 
Paid. 


Natare  of 
Payment. 


Amount. 


(Signature.) 
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No.  105. 

Notice  to  Insolvent  under  Section  99  of  the  Principal  Act. 

To  A.B. 

Take  notice  that  I  intend  to  apply  to  this  Court  on  the  day 

of  189        at  o'clock  in  the  noon,  for  an  order 

under  section  99  of  the  Insolvency  Act  1890,  for  the  payment  of  a  part  of  your  pay 
[tialf -pay,  salary,  emolument,  or  pension]  to  me  as  trustee  for  the  benefit  of  the 
creditors  under  your  insolvency. 

Dated  this  day  of  189 

G.H.,  Trustee. 


No.  106. 

Order  setting  aside  Pay,  etc.,  under  Section  99  of  the  Principal  Act. 

(Title. ) 

Whereas  it  having  been  made  to  appear  to  this  Court  that  the  insolvent  is  in 
receipt  of  [or  entitled  to  a  salary  pay,  half-pay,  emolument,  or  pension,  granted 
"by  the  Treasury  as  the  case  may  be]  of  about  pounds,  as  [here  net 

forth  the  circumstances  under  which  the  salary  or  income  is  received] :  And  whereas 
upon  the  application  of  the  trustee  of  the  property  of  the  insolvent,  and  upon 
hearing  the  insolvent  it  appears  to  the  Court  just  and  reasonable  that  the  annual 
sum  of  pounds,  portion  of  the  said  salary  [or  pay.  &c.]  ought  to  be 

paid  by  the  insolvent  by  monthly  [or  quarterly]  payment  [according  as  the  insol- 
vent receives  his  salary  or  pay,  4c]  to  the  trustee  during  the  insolvency  in  order 
that  the  same  may  be  applied  in  payment  of  the  debts  of  the  said  insolvent,  and 
that  the  first  of  such  payments  ought  to  be  made  on  the  day  of 

189        and  be  continued  monthly  [or  quarterly]  until  this  Court  shall  make  order 
to  the  contrary  :  It  is  ordered  that  the  said  sum  shall  be  paid  by  in 

manner  aforesaid,  out  of  the  insolvent's  said  salary  [or  pay,  &c.  ] 

Given  under  the  seal  of  the  Court  this  day  of  189 


By  the  Court, 


Chief  Clerk. 


No.  107. 

Application  to  the  Court  to  Authorize  Payments  out  of  the  Insolvency 

Estates  Account. 

(Title.) 

We,  the  committee  of  inspection,  being  of  opinion  that  Mr.  of 

the  trustee  in  the  above  matter  [or  I,  the  assignee  [or  trustee]  in 
the  above  matter]  being  of  opinion  that  it  is  for  the  advantage  of  the  creditors 
that  I  should  have  an  account  at  the  local  bank  for  the  purpose  of* 
hereby  apply  to  this  honorable  Court  to  authorize  him  [or  me]  to  make  his  [or  my] 
payments  into  and  out  of  the  bank.     All  cheques  to  be  countersigned 

by  a  member  of  the  committee  of  inspection,  and  by  for 

Dated  this  day  of  189 

I   Committee  of  Inspection 
J   [or  Trustee]. 

*  Here  insert  grounds  of  application. 


No.   108. 

Order  oj  Court  for  Payment  out  op  Insolvency  Estates  Account. 

(Title.) 

This  Court  doth  hereby  authorize  you  to  make  your  payments  in  the  above 
matter  into  and  out  of  the  bank.     All  cheques  to  be  countersigned  by 

,  a  member  of  the  committee  of  inspection,  and  by 

Dated  this  day  of  189 

By  the  Court, 

Chief  Clerk. 
To  Trustee. 
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No.  109. 
Request  to  Deliver  Bill  for  Taxation. 

(Title.) 

^  I  hereby  request  that  you  will  within  seven  days  of  this  date,  or  such  farther 
time  as  the  Court  may  grant,  deliver  to  me  for  taxation  by  the  taxing  officer  year 
bill  of  costs  (or  charges)  as*  failing  which  I  shall,  in  pursuance  of  tie 

Acts,  proceed  to  declare  and  distribute  a  dividend  without  regard  to  any  dais 
you  may  have  against  me  or  against  the  estate  of  the  debtor. 

Dated  this  day  of  189 

G.H.,  Trustee. 
°  Here  state  capacity  in  which  person  employed  or  engaged. 

No.  110. 

Allocator  foe  Costs  of  Debtor's  Petition. 

(Title.) 
I  hereby  certify — 

(1)  That  I  have  taxed  the  bill  of  costs  of  Mr.  the  debtor's  solicitor, 
for  filing  the  petition  and  schedule  herein  and  have  allowed  the  same  at  the  sum 
of                   pounds                   shillings  and                   pence. 

(2)  That  credit  has  been  given  in  the  said  bill  for  the  sum  of  receded 
on  account  of  such  costs. 

(3)  That  for  the  purpose  of  the  taxation  the  assets  were  certified  as  likely  to 
realize  pounds  but  not  to  exceed  pounds. 

Dated  this                       day  of  189 

£  Chief  Clerk- 

No.  111. 

Allocatur. 

(Title.) 

I  hereby  certify  that  I  have  taxed  the  bill  of  costs  [or  charges]  [or  expenses]  of 
Mr.  CD.  [here  state  capacity  in  which  employed  or  engaged]  [where  necessary  »dd 
"  pursuant  to  an  order  of  the  Court  dated  the  day  of  189    "] 

and  have  allowed  the  same  at  the  sum  of  pounds  shillings  and 

pence  [where  necessary  add  "  which  sum  is  to  be  paid  to  the  said  CD. 
by  as  directed  by  the  said  order  "]. 

Dated  this  day  of  189 

Chief  Clerk. 

£  .  .  

No.  112. 

Register  to  be  kept  by  Taxing  Officer. 

The  Insolvency  Acts. 


Name 

of 
Debtor. 


Solicitor's  Bill*. 


c 
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No.  113. 

Return  by  Taxing  Officer. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

Return  of  Bills  Taxed  during  Year  ending  31st  December,  189 


The  Insolvency  Acts. 


Number  of 
Bills  Taxed. 


Gross  Amount  of 
Bills. 


Solicitor's  bills 
Auctioneer's  bills 
High  Bailiff's  bills 
Trustee's  bills 
Accountant's  bills 
Other  bills 

Totals 


Amount  struck  off 
on  Taxation. 


Net  Amount 
Allowed. 


(Signed) 


No.  114. 
Admission  of  Debt  by  Debtor  of  Insolvent. 


In  the  Matter  of  A.B.,  of 
I  the  undersigned  J.K.,  of 
said  insolvent  in  the  sum  of  £ 
myself  and  the  said  insolvent. 

Dated  this  day  of 

Witness — 

C.P.,  Chief  Clerk. 


(Title.) 

an  insolvent, 
do  hereby  admit  that  I  am  indebted  to  the 
upon  the  Balance  of  accounts  between 


189 


J.K. 


No.  115. 


Order  to  pay  Admitted  Debt. 

(Title.) 

Whereas  J.K.  of  in  his  examination  taken  this  day  and. signed  and 

subscribed  by  him  has  admitted  that  he  is  indebted  to  the  said  debtor  in  the  sum 
of  £  on  the  balance .  of  accounts  between  him  and  the  debtor,  it  is 

ordered  that  the  said  J.K.  do  pay  to  the  trustee  of  the  property  of  the  debtor  in 
full  discharge  of  the  sum  so  admitted  the  sum  of  £  forthwith  [br  if 

otherwise  state  the  time  and  manner  of  payment],  and  do  further  pay  to  the  said 
trustee  the  sum  of  £  for  costs. 


Given  under  the  seal  of  the  Court  this 


day  of 
By  the  Court, 


189 


Chief  Clerk. 


No.  116. 

Summons  under  Section  96  of  the  Principal  Act. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.  B. ,  of  an  insolvent. 

To  [insert  defendant**  name,  address,  and  occupation]. 

You  are  hereby  summoned  to  appear  before  the  Court  of  Insolvency  at 
on  the  day  of  189        at  o'clock 

to  show  cause  why  you  should  not  pay  to  me  the  undersigned  as  assignee  [or 
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trustee]  of  the  property  and  estate  of  the  above-named  A.6.  the  Bum  of  £ 
alleged  by  me  to  oe  due  from  you  to  the  insolvent  estate  of  the  said  A.R.  ;  the 
particulars  of  such  debt  are  hereto  annexed  [annex  particulars]. 

(Signed)        X.Y. 
of 
Assignee  or  Trustee  of  the  estate  of  the  said  A.B. 

or  CD., 
Solicitor  of  the  said  X.Y. 

[Address.] 

Note. — If  you  admit  the  whole  or  any  part  of  this  debt  you  may  pay  into  Court 
such  sum  of  money  as  you  may  think  a  full  satisfaction  of  the  debt,  payment 
whereof  is  claimed  by  this  summons,  together  with  £  coats  within 

days  before  the  said  day  of  [the  day  appointed  for  the  Aeons?} 

and  by  so  doing  you  will  avoid  any  further  expense,  unless  I  succeed  in  proving  a 
demand  against  you  exceeding  the  sum  paid  into  Court  by  you. 

If  you  have  any  defence  to  this  summons  you  must  give  notice  thereof,  in  writ- 
ing, stating  the  grounds,  legal  and  equitable,  to  me  at  [inset t  an  address] 
days  at  least  before  the  said  day  of  [the  day  appointed  for  (he 

hearing]. 

You  may  have  subpoenas  for  the  attendance  of  witnesses  by  applying  to  toe 
Chief  Clerk  of  the  Court  at  the  Court  House  at 


No.   117. 

Form  of  Notice  of  Motion. 

The  Insolvency  Acta. 
In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.B.,  of  an  insolvent. 

Take  notice  that  it  is  the  intention  of  CD.,  of  [state  address  fully]  to  apply  to 
the  Court  of  Insolvency  at  on  the  day  of  18 

at  the  hour  of  for  an  order  as  follows  [set  out  particulars  of  what 

desired]  on  the  grounds  following,  that  is  to  say  [here  set  out  grounds  legal  or 
equitable]. 

(Signed)        K.Q.  in  person,  or 
Solicitor  for  the  said  K.Q. 
[Address.] 

Note. — If  you  desire  to  oppose  this  application  you  must  deliver  a  notice,  in 
writing,  at  the  address  following  [set  out  address]  on  or  before 


You  may  pay  into  Court  [here  follow  as  nearly  as  may  be  as  in  a  summons 
section  96  of  the  Principal  Act], 

You  may  have  subpoenas  for  the  attendance  of  witnesses  by  applying  to  the 
Chief  Clerk  of  the  Court  at  the  Court  House  at 


No.  118. 

Form  of  Notice  of  Defence. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  A.  6.,  of  an  insolvent. 

Take  notice  that  I  intend  to  oppose  the  [motion  or  summons  as  the  case  may  be] 
dated  the  day  of  18        [or  such  portion  as  relates  to  J 

on  the  grounds  following  [here  state  all  legal  or  equitable  grounds  relied  on]. 

[If  the  case  add  I  have  paid  £  into  Court  in  full  satisfaction,  orattk 

case  may  be.] 

(Signed)        J.6.,  or 
Attorney  for  the  said  J.G. 

[Address.] 
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No.  119. 

SUBP(ENA. 

(Title.) 

Victoria  by  the  grace  of  Clod  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  [the  names  of  three  witness  may 
be  inserted]  greeting  :  , 

We  command  you  to  attend  before  the  Court  of  Insolvency  at  on 

the  day  of  18        at  the  hour  of 

of  the  clock  in  the  noon  of  the  and  so  from  day  to  day  until 

the  above  matter  is  heard  to  give  evidence  on  behalf  of  [insert  name]  [add  where 
production  of  documents  required,  and  also  that  you  bring  with  you  and  produce  at 
the  time  and  place  aforesaid,  here  describe  shortly  the  deeds,  paper*,  letters,  &c. , 
yon  require  to  be  produced]. 

Oiven  under  the  seal  of  our  Court  of  Insolvency  the  day  of  189 

Chief  Clerk. 

No.  120. 

Order  to  Postmaster- General  to  deliver  Letters  under  Section  104 

of  the  Principal  Act. 

(Title.) 

Whereas  upon  the  application  of  CD.,  the  trustee  [or  assignee]  of  the  estate 
and  property  of  the  above-named  A.B.,  it  has  been  proved  to  my  satisfaction  that 
there  is  reason  to  believe  that  the  above-named  A.B.  has  been  guilty  of  fraud  or 
concealment  of  property  [or  has  absconded].  I  do  order  that,  for  the  period  of 
three  months  from  the  [here  insert  date  of  order  or  order  nisi  for  sequestration],  all 
post  letters  directed  or  addressed  to  the  said  A.B.  be  re-directed,  re-addressed, 
sent,  or  delivered  by  the  Postmaster-General,  or  officers  acting  under  him,  to  me 
at  [Jill  in  address  of  Judge],  and  that  an  office  copy  of  this  order  be  forthwith 
transmitted  by  the  assignee  [or  trustee]  to  the  Postmaster-General  or  officers 
acting  under  him. 

Dated  the  day  of  189 

Judge  of  the  Court  of  Insolvency 
of  the  District. 


No.  121. 

Issues  of  Fact  for  Trial  by  Jury. 

(Title.) 

On  the  application  of  and  on  hearing  it  is  ordered 

that  the  following  issues  of  fact  be  tried  before  and  a  special  jury 

of  men  [or  and  jurors  iftriatio  take  place  in  a  County 

Court]  [add  any  other  necessary  directions], 

ISSUES. 

1. 
2. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 
Chief  Clerk. 


No.  122. 
Memorandum  by  Chief  Clerk  of  Advertisement  or  Gazettino. 

(Title.) 


Name  of  Paper.  Date  of  Issue.  Date  of  Filing.  Nature  of  Advertisement,  &c. 


(Signed)        A.  B. ,  Chief  Clerk. 
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No.  123. 

Order  under  Section  147  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 
District. 

In  the  Matter  of  A.B.,  of  an  insolvent,  the  dav  of 

189 

Upon  reading  the  information  of  CD.,  dated  the  day  of 

18    ,  whereby  it  was  alleged  that  of  haa  [as  in  informa- 

tion] upon  hearing  the  evidence  of  the  witnesses  on  behalf  of  the  said  CD.,  and  in 
support  of  the  said  information  and  upon  hearing  the  said  [or  his  counsel  or 
attorney  as  the  case  may  be]  and  the  said  [or  his  counsel  or  attorney  as  the  came  may 
be],  this  Court  doth  order  that  the  said  do  forfeit  and  pay  to  the  said 

the  sum  of  £  ,  being  treble  the  value  or  amount  of  the  said 

mentioned  in  the  said  information,  and  that  such  sum  be  paid  to  the 
said  on  or  before  the  day  of  189 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  124. 

Precipe  on  Issuing  Execution. 

(Title.) 

Seal  a  writ  of  fieri  facia* %  elegit  or  venditioni  exponas  [as  the  east  may  be]  directed 
to  the  Sheriff  against  CD.  for  payment  of  £  and  £  costs  [at 

the  case  may  be]  to  A.B.,  trustee  of  [omit  this  if  not  applicable],  on  order  of  the 
Court  of  Insolvency  of  the  District. 

Dated  the  day  of  189 

E.F.  (solicitor  issuing  the  writ). 
Address — 
Solicitor  for  the 


No.  124a. 

Writ  of  Fieri  Facias  on  an  Order  for  Payment  of  Debt. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff,  greeting : 

Whereas  by  an  order  of  the  Court  of  Insolvency,  dated  the  day  of 

189    ,  and  made  in  the  matter  of  [insert  the  title  of  the  order],  reciting 
[as  the  case  may  be]  it  was  ordered  that  the  said  CD.  should  pay  to  A.B.,  the 
trustee  of  the  property  and  estate  of  the  said  insolvent,  the  sum  of  £ 
forthwith  [make  this  conformable  to  the  order] :  And  whereas  we  are  given  to  under- 
stand that  the  said  sum  of  [or  that  the  sum  of  £  part  of  the 
said  sum  of  £                     ]  is  still  unpaid  :  Now  we  command  you  that  of  the  real 
and  personal  estate  of  the  said  CD.  you  cause  to  be  made  the  said  sum  of  £ 
[insert  the  sum  to  be  levied],  and  that  of  the  real  and  personal  estate  of  the  said  CD. 
in  your  bailiwick  you  further  cause  to  be  made  interest  upon  the  sum  of  £ 
[if  any] :  And  that  you  have  that  money  and  interest  before  the  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A.B.,  trustee  as  aforesaid,  in 
pursuance  of  the  said  order  :  And  that  you  do  all  such  things  as  by  the  Act  you  are 
authorized  and  required  to  do  in  this  behalf :  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  our  said  Court  immediately  after  the 
execution  thereof,  and  have  there  then  this  writ. 

Witness —  Esquire,  one*  of  the  Judges  of  the  Court  of  Insolvency, 

the  day  of  18    ,  at 

Given  under  the  seal  of  the  Court  this  day  of  189 

Chief  Clerk. 
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No.  125. 

Writ  of  Fieri  Facias  on  an  Order  for  Payment  by  Instalments  of  Debt 

Due  to  the  Estate  of  Insolvent. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  greeting  : 

Whereas  by  an  order  of  the  Court  of  Insolvency,  dated  the  day  of 

189    ,  and  made  in  the  matter  of  [insert  the  title  of  the  order],  reciting 
{as  the.  cane  may  be],  it  was  ordered  that  the  said  CD.  should  pay  to  A.B.,  the 
trustee  of  the  estate  and  effects  of  the  said  insolvent,  the  sum  of  £ 
in  manner  following,  that  is  to  say,  by  instalments  of  £  each, 

the  first  whereof  was  to  be  made  on  the  day  of  and  it  was 

ordered  that  in  default  of  payment  of  any  of  the  said  instalments,  the  whole  sum 
then  remaining  unpaid  should  immediately  become  payable  and  be  paid :  And 
whereas  we  are  given  to  understand  that  default  was  made  in  payment  of  one  of 
the  said  instalments,  and  thereupon  the  said  sum  of  £  which  then  remained 

unpaid  [or  the  sum  of  £  ,  being  the  portion  of  the  sum  so  ordered  to  be 

paid  which  then  remained  unpaid,  according  to  the  facts]  immediately  became  pay- 
able, but  the  same  has  not  been  paid  :  Therefore  we  command  you  that  of  the  real 
and  personal  estate  of  the  said  C.  D.  you  cause  to  be  made  the  said  sum  of  £ 
[insert  here  the  sum  to  be  levied],  and  that  of  the  real  and  personal  estate  of  the  said 
CD.  in  your  bailiwick  you  further  cause  to  be  made  interest  [proceeding  a*  in  the 
/farmer form]. 


No.   126. 


Writ  of  Fieri  Facias  on  an  Order  for   Payment   of  Debt   Admitted   in 
Court  to  be  Due  to  the  Estate  of  an  Insolvent. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 
District. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff,  greeting : 

Whereas  by  an  order  of  the  Court,  dated  the  day  of  18 

and  made  in  the  matter  of  [insert  the  title  of  the  order],  reciting  that  CD.  o 
in  his  examination  taken  the  day  of  and  signed 

and  subscribed  by  him,  had  admitted  that  he  was  indebted  to  the  said  insolvent 
in  the  sum  of  £  upon  the  balance  of  accounts  between  the  said  CD.  and 

the  said  insolvent,  it  was  ordered  that  the  said  CD.  should  pay  to  A.B.,  the 
trustee  of  the  estate  and  effects  of  the  said  insolvent,  in  full  discharge  of  the  sum 
so  admitted  the  sum  of  forthwith  [make  this  conformable  to  the  order]  : 

And  whereas  we  are  given  to  understand  that  the  said  sum  of  £  [or  that 

the  sum  of  £  part  of  the  said  sum  of  £  ]  is  still  unpaid  :   Now 

-we  command  you  that  of  the  goods  and  chattels  of  the  said  C  D.  you  cause  to  be 
made  the  said  sum  of  £  [insert  the  sum  to  be  levied],  and  that  of  the 

goods  and  chattels  of  the  said  CD.  you  further  cause  to  be  made  interest  upon 
the  said  sum  of  £  at  the  rate  of  £6  per  centum  per  annum  for  the  said 

date  of  the  said  order  :  And  that  you  have  that  money  and  interest  before  the 
Court  immediately  after  the  execution  hereof  to  be  paid  to  the  said  A.B.,  trustee 
as  aforesaid,  in  pursuance  of  the  said  order  :  And  that  you  do  all  such  things  as 
by  the  Acts  you  are  authorized  and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  our  said  Court 
immediately  after  the  execution  thereof  and  have  there  then  this  writ. 

Witness —  Esquire,  one  of  the  Judges  of  the  Court  of  Insolvency, 

the  day  of  18        ,  at 

Given  under  the  seal  of  the  Court  this  day  of  18 

Chief  Clerk. 
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No.  127. 

Writ  of  Fieri  Facias  on  an  Order  for  Payment  by  Instalments  of  Deb 
admitted  in  court  to  be  due  to  the  estate  of  an  insolvent. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  ud 
Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff,  greeting  : 

• 

Whereas  by  an  order  of  the  Court  dated  the  day  of  IS 

made  in  the  matter  of  [insert  the  title  of  the  order]  reciting  that  CD.  of 
in  his  examination  taken  the  day  of  18  and  signed  aid 

subscribed  by  the  said  CD.  [or  as  the  case  may  be]  had  admitted  that  he  vai  in- 
debted to  the  said  insolvent  in  the  sum  of  £  upon  the  balance  of  aceooati 
between  the  said  CD.  and  the  said  insolvent,  it  was  ordered  that  the  said  CD. 
should  pay  to  A.B.  the  trustee  of  the  estate  and  effects  of  the  said  insolvent  m 
full  discharge  of  the  said  sum  of  £  the  sum  of  £  in  maimer 
following  that  is  to  say  by  instalments  of  £  each  the  first  whereof  me 
to  be  made  on  the  day  of  and  it  was  ordered  that  in  default 
of  payment  of  any  of  the  said  instalments  the  whole  sum  then  remaining  unpaid 
should  immediately  become  payable  and  be  paid.  And  whereas  we  are  given  to 
understand  that  default  was  made  in  payment  of  one  of  the  said  instalment*,  and 
thereupon  the  said  sum  of  £  which  then  remained  unpaid  [or  the  earn 
of  £  being  the  portion  of  the  Bum  so  ordered  to  be  paid  which  then 
remained  unpaid  according  to  the  facts]  immediately  became  payable  but  the  same 
has  not  been  paid.  Therefore  we  command  you  that  of  the  goods  and  chattels  of 
the  said  C  D.  you  cause  to  be  made  the  said  sum  of  £  [insert  here  the.  vsm 
to  be  levied],  and  that  of  the  goods  and  chattels  of  the  said  CD.  you  further 
to  be  made  interest  [proceeding  as  in  the  former  form]. 


No.  128. 

Writ  of  Fieri  Facias  on  an  Order  for  Payment  of  Debts  Admitted  is 
Court  to  be  Due  to  the  Estate  of  an  Insolvent  and  Costs  Assessed  by 
the  Court. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

Victoria,  by  the  grace  of  God  [as  in  the  forms  given  above  reciting  the  order 
including  the  portion  of  it  relating  to  costs]. 

And  whereas,  we  are  given  to  understand  that  the  sum  of  £  and  of 

£  are  still  unpaid  [make  this  agree  with  the  facts],  now  we  command  yon 

that  of  the  goods  and  chattels  of  the  said  CD.  you  cause  to  be  made  the  said  sum 
of£  and  £  [proceed  as  in  the  above  forms  with  necessary  variation*}. 


No.  129. 


Writ  of  Fieri  Facias  on  an  Order  for  Payment  of  Costs  to  be  Taxed. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff,  greeting  : 

We  command  you  that  of  the  goods  and  chattels  of  CD.  you  cause  to  be  made 
the  sum  of  £  for  certain  costs  which  by  an  Order  made  by  our  Court  in  the 

matter  of  [insert  the  title  of  the  order]  dated  the  day  of  were 

ordered  to  be  paid  by  the  said  CD.  to  A.B.,  trustee  of  the  estate  and  effects  of 
[omit  this  if  not  aj/plicable,  and  alter  the  form  to  suit  the  facf4  of  tht 
case]  which  costs  have  been  since  taxed  at  the  sum  of  £  as  appears  by  an 

allocatur  dated  the  day  of  and  that  of  the  goods  and  chattels 

of  the  said  C  D.     You  further  cause  to  be  made  interest  at  the  rate  of  £6  per  cent 
per  annum  on  the  said  sum  from  the  said  date  of  the  said  allocatur.     And  that 
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you  have  that  money  and  interest  before  our  Court  immediately  after  the  execu- 
tion hereof  to  be  paid  to  the  said  A.B.  in  pursuance  of  the  said  Order.  And  that 
you  do  all  such  things  as  by  the  Acts  you  are  authorized  and  required  to  do  in 
this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  our  said  Court  immediately  after  the  execution  thereof. 

'Witness —  Esquire,  one  of  the  Judges  of  the  Court  of  Insolvency, 

t>he  day  of  18        at 

Given  under  the  seal  of  the  Court  this  day  of  18 

Chief  Clerk. 


No.  130. 

Writ  of  Veditiosi  Exponas. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, . 
District. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff,  greeting : 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and  chattels 
of  CD.  [here  recitf.  the  mandatory  part  of  the  fieri  facias  to  the  end]  and  on  the 
day  of  18        you  returned  to  our  said  Court  that  by  virtue 

of  the  said  writ  to  you  directed  you  had  taken  goods  and  chattels  of  the  said  CD. 
to  the  value  of  the  money  and  interest  aforesaid,  which  said  goods  and  chattels 
remained  in  your  hands  unsold  for  want  of  buyers  [to  be  varied  according  to  the 
actual  retuni].  Therefore  we,  being  desirous  that  the  said  A. 6.  should  be  satis- 
fied the  money  and  interest  aforesaid,  command  you  that  you  expose  to  sale  and 
sell  or  cause  to  be  Bold  the  goods  and  chattels  of  the  said  CD.  by  you  in  form 
aforesaid  taken  and  every  part  thereof  for  the  best  price  that  can  be  gotten  for  the 
same,  and  have  the  money  arising  from  such  sale  before  our  said  Court  immedi- 
ately after  the  execution  hereof  to  be  paid  to  the  said  A.B.,  and  have  there  then 
this  writ. 

1 

Witness —  Esquire,  one  of  the  Judges  of  the  Court  of  Insolvency, 

the  day  of  18        ,  at  I 

Given  under  the  seal  of  the  Court  this  day  of  18 

Chief  Clerk. 


No.  131. 

Application  by  Trustee  for  Committal  of  Insolvent  or  other  Person. 

(Title). 

I,  the  trustee  of  the  property  of  the  said  insolvent  [or  an  the  case  may  be]  do 
apply  to  this  Court  for  an  order  of  committal  for  contempt  of  this  Court  against 
the  said  insolvent  [or  L.M.  ],  on  the  ground  set  forth  in  the  annexed 

affidavit. 

Dated  this  day  of  189 

G.H.,  Trustee. 


No.   132. 

Affidavit  in  Support  of  Application  for  Committal  of  Debtor  for 
Contempt  under  Section  128  of  the  Principal  Act. 

(Title.) 

I,  G.H.,  the  assignee  of  the  estate  of  the  said  debtor  [the  trustee  of  the  property 
of  the  said  insolvent]  make  oath  and  say  :  — 

1 .  That  the  said  debtor  did  attend  an  examination  sitting  of  the  Court  held  on 
the  day  of  18     .  at  and  wilfully  refused  to  submit  to  be 

examined  at  such  meeting  as  to  his  trade,  dealings,  and  estate,  the  submitting  to 
examination  being  a  duty  imposed  upon  him  by  the  Insolvency  Act  1800. 

[1.  That  the  said  [debtor]  insolvent  did  wilfully  fail  to  attend  a  meeting  of  his 
creditors  held  on  the  day  of  18        at  [or  to  wait  on  me  at 

my  office  on  the  day  of  18        ].     The  attending  such  meeting  [or 

waiting  on  me]  being  a  duty  imposed  upon  him  by  the  Imolvtncy  Act  1890. 
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(Or  1.  That  the  said  [debtor]  insolvent  has  wilfully  failed  to  execute  [ken 
describe  the  deed,  efcc,  that  he  ha*  failed  to  execute]  the  execution  of  such  deed  when 
required  by  me  being  a  duty  imposed  upon  him  by  the  128th  section  of  the  saw 
Act.] 

2.  [That  the  said  [debtor]  insolvent  was,  on  the  day  of  189 

duly  served  with  a  notice  a  copy  of  which  is  hereunto  annexed  by  leaving  the  same 
at  his  usual  place  of  residence  requiring  him  to  attend  the  said  meeting]  [or  to 
execute  the  above-mentioned  deed,  &c] 

[Or  1.  That  the  said  [debtor]  insolvent  has  wilfully  failed  to  perform  the  duty 
imposed  upon  him  by  the  128th  section  of  the  Insolvency  Act  1890  [here  insert  oaj 
act  he  has  been  required  to  do  by  any  special  order  oj  the  Court,  staling  the  day  on 
which  the  order  was  made]. 

2.  That  the  said  [debtor]  insolvent  was  duly  served  with  a  copy  of  such  order 
by  leaving  the  same  at  his  usual  place  of  residence  oo  the  day  of 

189        ] 

[Or  1.  That  the  said  [debtor]  insolvent  has  failed  to  deliver  np  possession  of 
[here  state  the  property  he  has  failed  to  deliver  up]  which  property  is  divisible 
amongst  his  creditors  under  the  said  Act,  and  which  said  property  was  [or  is]  in 
his  possession  or  control,  he  having  been  required  by  me  to  deliver  up  the  said 
property  by  notice,  a  copy  of  which  is  hereunto  annexed  and  which  notice  was 
duly  served  upon  him  on  the  day  of  189        at  ] 

Sworn  at,  <fcc. 

.  •  G.IL 

No.  133. 

Notice  of  Application  for  Committal  under  Section  128  of  the  Principal 

Act. 

(Title.) 

To  the  said  A.  11,  insolvent. 

Take  notice  that  I,  the  assignee  [or  trustee]  of  the  property  of  yon,  the  said 
insolvent,  will  on  the  day  of  189        at  o'clock  in 

the  noon,  apply  to  this  Court  for  an  order  for  your  committal  to  prison 

for  contempt  of  this  Court,  you  having  failed  to  perform  the  duty  imposed  on  yon 
by  the  128th  section  of  the  said  Act  [here  set  out  the  duty  he  has  Jailed  to  perform). 
And  further  take  notice  that  you  are  required  to  attend  the  Court  on  such  day  at 
the  hour  before  stated  to  show  cause  why  an  order  for  your  committal  should  not 
be  made. 

Dated  this  day  of  189 

Trustee. 

No.  134. 

Ordkr  of  Committal. 

(Title. ) 
Whereas  by  an  order  of  this  Court  dated  it  was  ordered  [recite  order 

in  part  of  order] :  Now  upon  application  of  of  and  upon  read- 

ing [or  hearing]  [set  out  evidence]  and  upon  hearing  for  the  said  [applicant] 

and  for  the  said  [the  person  in  default]  [or  if  he  does  not  appear 

so  state]  this  Court  doth  adjudge  and  determine  that  the  said  hath  been 

guilty  of  a  contempt  of  this  Court  by  his  disobedience  of  the  said  order,  and  this 
Court  doth  therefore  order  that  the  said  do  stand  committed  to  [here 

insert  prison]  for  his  said  contempt. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  135. 

Warrant  of  Attachment  by  Trustee. 

The  Insolvency  Acts. 

In  the  Matter  of  A.B.,  of  an  insolvent. 

Whereas  the  estate  of  the  above-named  A.B.  was  by  order  dated  the 
day  of  189        placed  under  sequestration  in  my  hands  [•/  assign**  of 
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trustee  named  in  order  or  if  trustee  elected  or  appointed,  and  I  was  duly  confirmed 
as  trustee  of  such  estate  by  order  dated  the  day  of  18        ]  :  I 

hereby  authorize  you,  CD.,  of  as  my  messenger,  to  seize  and  lay  an 

attachment  on  the  insolvent  estate,  and  make  an  inventory  thereof. 

Assignee  [or  trustee]  of  the  estate  of  the  said 

Bated  the  day  of  189 

Trustee  [or  assignee . 


No.  136. 

Warrant  against  Debtor  about  to  quit  Victoria,  etc. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency,  District. 

In  the  Matter  ot  an  insolvency  petition  against  A. 6.,  of  [or  In  the 

matter  of  A.B.,  of  an  insolvent]. 

To  and  to  the  governor  or  keeper  of  the  [here  insert  the.  prison]. 

Whereas  by  evidence  taken  upon  oath  it  hath  been  made  to  appear  to  the  satis- 
faction of  the  Court  that  there  is  probable  reason  to  suspect  and  believe  that  the 
aaid  A.B.  is  about  to  go  abroad  [or  quit  his  place  of  residence]  with  a  view  of 
avoiding  service  of  this  petition  [or  of  avoiding  appearing  to  this  petition,  or  of 
avoiding  examination  in  respect  of  his  affairs,  or  otherwise  delaying  or  embarras- 
sing the  proceedings  in  insolvency]. 
« 

[Or  that  there  is  probable  cause  to  suspect  and  believe  that  the  said  A.B.  is 
about  to  remove  his  goods  or  chattels  with  a  view  of  preventing  or  delaying  such 
goods  or  chattels  being  taken  possession  of  by  the  trustee  of  the  property  of  the 
insolvent  [or  that  the  said  A.B.  has  concealed  [or  is  about  to  conceal  or  destroy] 
his  goods  or  chattels,  or  some  of  them,  or  his  books,  documents,  or  writings,  or 
some  or  one  of  them,  which  books,  documents,  or  writings,  or  some  or  one  of  them, 
may  be  of  use  to  the  creditors  in  the  course  of  the  insolvency  of  the  said  A.B.] 

[Or  whereas  by  evidence  taken  upon  oath  it  hath  been  made  to  appear  to  the 
satisfaction  of  this  Court  that  the  said  A.B.  has  removed  certain  of  his  goods  and 
chattels  in  his  possession,  above  the  value  of  Five  pounds,  without  the  leave  of 
the  trustee,  that  is  to  say  (here  describe  the  goods  or  chattels)]. 

[Or  that  the  said  A.B.  did  without  good  cause  fail  to  attend  at  this  Court  on 
the  day  of  189    for  the  purpose  of  being  examined, 

according  to  the  requirements  of  the  Insolvency  Acts,  directing  him  so  to  attend]. 

[Or  that  the  said  A.B.,  upon  examination  under  a  summons  issued  under  the 
Insolvency  Act  1890  was  adjudged  guilty  of  contempt  {or  prevarication,  as  the  case 
may  be)\ 

These  are  therefore  to  require  you  the  said  to  take  the  said  A.B. 

and  to  deliver  him  to  the  governor  or  keeper  of  the  above-named  prison,  and  you 
the  said  governor  or  keeper  to  receive  the  said  A.B.,  and  him  safely  to  keep  in 
the  said  prison  until  such  time  as  this  Court  may  order. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  137. 
Search  Warrant. 
The  Insolvency  Acts. 
In  the  Court  of  Insolvency  District. 

In  the  Matter  of  A.  B.,  of 
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Whereas  by  evidence  duly  taken  upon  oath  it  hath  been  made  to  appear  to  the 
Court  that  there  is  reason  to  suspect  and  believe  that  property  of  the  said  debtor 
is  concealed  in  the  house  [or  other  place  describing  it  as  the  case  may  be]  of  <mt 
X.M.,  of  in  the  county  of  such  house  [or  piaa] 

not  belonging  to  the  said  debtor. 

These  are  therefore  to  require  you  to  enter  in  the  daytime  into  the  home  far 
other  place,  describing  it]  of  the  said  X.M.,  situate  at  aforesaid, 

and  there  diligently  to  search  for  the  said  property,  and  if  any  property  of  the 
said  debtor  shall  be  there  found  by  you  on  such  search,  that  you  seize  the  sase, 
to  be  disposed  of  and  dealt  with  according  to  the  provisions  of  the  said  Acts. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 
To  Chief  Clerk- 


No.    138. 

Warrant  of  Seizure. 

(Title). 

Whereas  on  the  day  of  189    an  order  of  seques- 

tration was  made  against  the  said  debtor : — These  are  therefore  to  require  yon 
forthwith  to  enter  into  and  upon  the  house  and  houses  and  other  the  premise*  al 
the  said  debtor,  and  also  in  ail  other  place  and  places  belonging  to  the  said  debtor 
where  any  of  his  goods  and  moneys  are,  or  are  reputed  to  be  ;  and  there  seize  all 
the  ready  money,  jewels,  plate,  household  stuff,  goods,  merchandise,  books  of 
account,  and  all  other  things  whatsoever  belonging  to  the  said  debtor  except  his 
tools  of  trade  (if  any)  and  the  necessary  wearing  apparel  and  bedding  of  himself, 
his  wife,  and  children,  to  a  value  inclusive  of  tools,  apparel,  and  bedding  not 
exceeding  £20  in  the  whole  as  excepted  by  the  Insolvency  Act  1890.     And  that 
which  you  shall  so  seize  you  shall  safely  detain  and  keep  in  your  possession  until 
you  shall  receive  other  orders  in  writing  for  the  disposal  thereof  from  the  trustee 
[or  assignee] ;  and  in  case  of  resistance,  or  of  not  having  the  key  or  keys  of  any 
door  or  lock  of  any  premises  belonging  to  the  said  debtor,  where  any  of  his  goods 
are,  or  are  suspected  to  be,  you  shall  break  open  or  cause  the  same  to  be  broken 
open,  for  the  better  execution  of  this  warrant. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 
To  the  X.Y.  Officer  of  this  Court,  and  to  his  assistants. 


No.  139. 

Warrant  of  Committal  for  Contempt. 

•  The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

In  the  Matter  of  of 

To  and  to  the  governor  or  keeper  of  [here  insert  /-ruoaj 

Whereas  by  an  order  of  this  Court,  bearing  date  the  day  of 

it  was  ordered  that  the  said  should  stand  committed  for  contempt 

of  this  Court. 

These  are  therefore  to  require  you,  the  said  to  take  the  sad 

and  to  deliver  him  to  the  governor  or  keeper  of  the  above-named  prison,  and  yt* 
the  said  governor  or  keeper  to  receive  the  said  and  him  safely  to 

keep  in  the  said  prison  and  in  your  custody  until  such  time  as  this  Court  skaD 
order.     And  you  the  said  governor  or  keeper  shall  while  the  said  ■ 

in  your  custody  at  all  times  when  the  Court  shall  so  direct  produce  the  ssid 

before  the  Court. 

diiven  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clert 
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No.  140. 

Warrant  to  apprehend  a  Person  summoned  under  Section  135  of  the 

Principal  Act. 


In  the  Court  of  Insolvency. 

District. 


The  Insolvency  Acts. 


In  the  Matter  of  A.B.,  of  an  insolvent. 

To  X.  Y.  and  to  the  governor  or  keeper  of  the  [here  insert  the  prison]. 

Whereas  by  summons  dated  the  day  of  189    and  directed 

to  the  said  A.B.  [or  F.M.  of  as  the  cane  may  be],  he  was  required  personally  to  be 

and  appear  on  the  day  of  instant,  at  o'clock  in  the 

noon  at  this  Court,  to  be  examined  ;  and  which  said  summons  was  afterwards,  on 

the  day  of  189    as  hath  been  proved  upon  oath,  duly  Berved 

upon  the  said  A.B.  [or  F.M.],  and  a  reasonable  sum  was  tendered  him  for  his 

expenses;  And  whereas  the  said  A.6.  [or  F.M.],  having  no  lawful  impediment 

made  known  to  or  allowed  by  this  Court,  hath  not  appeared  before  this  Court  as 

by  the  said  summons  he  was  required,  but  therein  has  wholly  made  default :  These 

are  therefore  to  will,  require,  and  authorize  you  the  said  X.Y.  immediately  upon 

receipt  hereof,  to  take  the  said  A.B.  [or  F.M.]  and  deliver  him  to  the  governor  or 

keeper  of  the  above-named  prison,  and  these  are  to  authorize  you  the  Baid  governor 

or  keeper  to  receive  and  safely  keep  the  said  A.fi.  [or  F.M.]  until  the 

day  of  189    at  the  hour  of  and  then  and  there  to  have  him  before 

this  Court  in  order  to  his  being  examined  as  aforesaid,  and  for  your  so  doing  this 

shall  be  your  sufficient  warrant. 

(riven  under  the  seal  of  the  Court  this  day  of  189 

Bv  the  Court, 
*  Chief  Clerk. 


No.  141. 
Warrant  of  Committal  for  Prevarication. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  A.B.,  of 

To  and  to  keeper  of  the  gaol  at 

Whereas  the  said  A.B.  having  been  duly  summoned  to  appear  and  be  examined 
before  this  Court  on  the  day  of  did  so  appear,  and  being 

duly  sworn  was  so  examined  as  aforesaid  :  And  whereas  the  said  was 

during  the  course  of  such  examination  adjudged  by  the  Court  guilty  of  prevarica- 
tion [or  evasion,  as  the  case  may  be] :  This  is  therefore  to  authorize  you,  the  said 
to  apprehend  the  said  A.B.,  and  deliver  him  to  the  keeper  of  the  gaol 
at  and  you  the  said  keeper  to  receive  the  said  A.B.,  and  him  safely 

keep  until  the  day  of  and  for  so  doing  this  shall  be  your 

sufficient  warrant. 

(Uven  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 


Chief  Clerk 


No.  142. 

Warrant  to  hold  to  Bail  under  Section  148. 

The  Insolvency  Acts. 


In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.B.,  of 
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» 

To  of  and  to  the  governor  or  keeper  of  Her 

Majesty's  gaol  at 

Whereas  the  above-named  A.B.  has  applied  to  this  Court  for  a  certificate  of  dis- 
charge, and  such  application  is  now  pending  and  is  opposed  :  And  whereas  the 
Court  has  required  the  said  to  find  bail  with  two  sufficient  sureties  to 

attend  upon  the  day  of  at  o'clock,  the  day  appointed 

for  giving  judgment  on  the  said  application,  and  the  said  has  made 

default  in  giving  such  bail ;  these  are  therefore  to  require  you  the  said 
to  take  the  said  and  deliver  him  safely  to  the  said  and  these 

are  to  require  you  the  said  to  receive  and  safely  keep  the  said 

until, the  day  of  189    at  the  hour  of  the  day 

appointed  for  giving  judgment  on  the  said  application,  and  then  to  have  the  said 
before  this  Court  at 

Given  under  the  seal  of  the  Court  this  day  of  189 

Bv  the  Court, 

Chief  Clerk. 


No.  143. 

Order  for  Discharge  from  Custody  on  Contempt. 

(Title.) 

Upon  application  made  this  day  of  for  A.  B. ,  who  was  com- 

mitted to  prison  for  contempt  by  order  of  this  Court  dated  the  day  of 

189  and  upon  reading  his  affidavit  showing  that  he  has  cleared  [or 

is  desirous  of  clearing]  his  contempt,  and  has  paid  the  costs  occasioned  thereby 
and  upon  hearing  the  trustee  [or  C.D.,  of  ]  it  is  ordered  that  the 

governor  or  keeper  of  [here,  insert  name  of  prison]  do  discharge  the  said  A.B.  out  of 
his  custody  as  to  the  said  contempt. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  144. 


Order  for  Production   of  Person*  in   Prison  for  Examination  before  the 

Court. 

(Title.) 

Upon  application  made  this  day  of  by  [applicant]  for  an 

order  for  the  production  of  A.B. ,  who  was  committed  to  prison  for  contempt  by 
order  of  this  Court  dated  this  day  of  for  examination  before 

this  Court,  it  is  ordered  that  the  governor  or  keeper  of  [insert  name  oj  prison]  do 
cause  the  said  A.B.  to  be  brought  in  custody  before  the  Court  at  on 

the  day  of  18        for  examination  before  the  Court  and  after- 

wards to  be  taken  back  to  the  said  prison  to  be  there  safely  kept  pursuant  to  the 
said  order. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  145. 
Form  of  Information  under  Section  147  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 
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In  the  matter  of  A.B.,  of  an  insolvent. 

I  the  undersigned  CD.,  of  inform  the  Court  that  of 

a  creditor  of  the  above-named  A.B.,  has  obtained  a  sum  of  money  to 
wit  £500  [or  certain  goods,  chattels,  or  securities  for  money,  as  the  case  may  be] 
from  as  an  inducement  for  forbearing  to  oppose  [or  for  consenting  to] 

the  allowance  of  a  certificate  of  discharge  to  the  above-named  CD.  [or  for  consent- 
ing to  forbear  to  appeal  against  the  grant  of  a  certificate  of  discharge  to  the  above- 
named  A.B.]  and  the  said  CD.  has  thereby  rendered  himself  liable  to  forfeit  treble 
and  lose  the  value  or  amount  of  the  said  £500  [or  goods,  chattels,  or  security]  so 
obtained. 

(Signed)  K.Q. 

[The  following  notice  to  be  added  to  office  copy  for  service.] 

Take  notice  that  this  information  will  be  heard  on  the                           day  of 

]  89  at               o'clock  at                       when  an  order  may  be  made 

against  the  said  for  payment  of  the  said  treble  value  or  amount  to  the 
said  CD. 


No.  146. 
Affidavit  of  lis  former  under  Section  147  of  the  Principal  Act. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  A.B.,  of  an  insolvent. 

I,  of  make  oath  and  say — 

1.  That  I  believe  the  statements  contained  in  the  information  in  the  above 
matter  by  me  to  this  Court,  dated  the  day  of  18  and 

signed  by  me,  to  be  true. 

Sworn,  &c. 


No.    147. 
Petition  under  Sections  153  and  154. 

The  Insolvency  Acts. 

To  the  Court  of  Insolvency. 

District. 

The  humble  petition  of  A.B.,  of  &c,  sheweth — 

That  your  petitioner  alleges  that  he  is  unable  to  pay  his  debts,  and  is  desirous 
of  instituting  proceedings  for  liquidation  of  his  affaire  by  arrangement  or  composi- 
tion with  his  creditors,  and  hereby  submits  to  the  jurisdiction  of  this  Court  in  the 
matter  of  such  proceedings,  and  that  your  petitioner  estimates  the  amount  of  the 
debts  owing  by  him  to  his  creditors  at  £ 

Your  petitioner  therefore  prays  that  such  resolutiou  or  resolutions  as  his 
creditors  may  lawfully  pass  in  the  course  of  such  proceedings,  and  as  may 
require  registration,  may  be  duly  registered  by  the  Chief  Clerk  of  the 
Court. 

And  your  petitioner  shall  ever  pray,  &c. 

Signed  by  the  petitioner  A.B.,  on  the  day  of  189    in  the  presence  of 

Chief  Clerk  or  Solicitor.     [Address]. 

[If  the  petition  be  by  partners  alter  the  form  accordingly.] 
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No.  148. 
Affidavit  is  Support  of  Petition  under  Sections  153  and  154. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

I,  A.  B.,  of  make  oath  and  say,  as  follows  : — 

I  am  the  [or  one  of  the]  petitioner  [or  petitioners]  named  in  the  petition  here- 
unto annexed. 

I  verity  believe  that  it  will  be  most  convenient  to  the  creditors  whose  debts 
exceed  Twenty-five  pounds,  that  the  general  meeting  should  be  held  at 

Sworn  at  A.B. 

[  Where  an  attorney  is  employed  add  the  following  certificate  : — ] 

I  certify  my  belief  that  it  will  be  most  convenient  to  the  creditors  of  the  peti- 
tioner that  the  general  meeting  should  be  held  at  [as  above]. 

CD.,  solicitor  in  the  matter  of  the  petition. 


No.  149. 

Notice  to  Creditors  of  General  Meeting. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors  instituted  by  A.b.  of  [description  as  in  petition]. 

A  general  meeting  of  the  creditors  of  the  above-named  person  [or  persons]  is 
hereby  summoned  to  be  held  at  [here  insert  name  of  town  and  street  or  place]  cm 

the  day  of  instant  [or  next],  at  o'clock  in  the 

noon  precisely. 

The  sections  of  the  Insolvency  Act  1890  under  which  the  proceedings  are  insti- 
tuted provide  as  follows  : — [Here  extract  from  clause  153,  sub-sections  I  and  5,  ami 
the  first  two  paragraphs  of  section  164]. 

A  form  of  proof  and  proxy  will  be  found  on  the  third  side  of  this  notice. 

Dated  the  day  of  189 

(Signed)        A.B.  [debtor],  or 

CD.  [adding  address],  solicitor  for  the  said  debtor. 

[In  case  of  partnership  the  notice  must  be  signed  by  one  of  [the  partners  in  the 
partnership  name,  or  by  all  the  partners,  or  by  a  solicitor  or  solicitors  on  their  behalf.] 


No.  150. 

Affidavit  to  be  on  Third  Side  of  Notice  Summoning  First  Genzral 

Meeting. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  proceedings  for  liquidation  by  arrangement  or  composition  with 
creditors  instituted  by  A.B.,  of  [description  as  in  notice], 

I,  of  make  oath  and  say  as  follows  : — 

The  said  A.  8.  was  at  the  date  of  the  institution  of  the  said  proceedings,  viz.* 
the  day  of  1S9    and  still  is,  justly  and  truly  indebted  to  me  in 

the  sum  of  for  [state  consideration],  as  shown  by  the  account  hereunto 

annexed,  marked  "  A,"  or  by  the  following  account,  viz.,  for  which  said  sum,  or 
any  part  thereof,  I  say  that  I  have  not,  nor  hath  *  any  person  by  t  order  to  my 
knowledge  or  belief,  fort  use  had  or  received  any  manner  of  satisfaction  or  security 

°  My  said  partners,  or  any  of  them,  or  the  above-named  creditor. 
t  My,  or  our,  or  their,  or'nis. 
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'whatsoever,  save  and  except  the  following  -.—[Here  set  out  security,  or  if  bills  be  held, 
specify  them  in  the  schedule]. 


Date. 


Drawer. 


Acceptor 


Sworn  at 

Note. — If  proof  made  by  an  employ^  of  creditor  or  by  agent  of  company  as  in 
form  No.  75. 


No.  151. 

Notice  for  *'  Gazette." 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition  with 
creditors  instituted  by  A.B.,  of 

Notice  is  hereby  given  that  a  first  [or  second,  as  the  case  may  be]  general  meeting 
of  the  creditors  of  the  above-named  person  or  persons  has  been  summoned  to  be 
held  at  on  the  day  of  at  o'clock  in  the 

noon  precisely. 

Dated  this  day  of  189 

A.  6.  or 

CD.  (attorney  for  the  said  A.8.). 

[The  signature  to  this  notice,  if  not  sealed,  must  be  verified  by  affidavit  unless 
signed  by  a  solicitor  of  the  Supreme  Court  of  the  Colony  of  Victoria.] 


No.  152. 

Nomination  of  Receives,  or  Manager  by  Creditors. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency. 

District. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition  with 
creditors  instituted  by  A.B.,  <&c. 

We,  the  undersigned,  being  a  majority  in  value  of  the  creditors  of  the  said  A.B., 
do  hereby  nominate  and  appoint  Mr.  of  to  be  receiver  [or 

manager]  of  the  estate  and  effects  [and  business]  of  the  said  A.B.  pending  the 
resolution  to  be  come  to  by  the  creditors  under  the  said  proceedings. 

Dated  this  day  of  189 


Creditors'  Signatures. 


Amount  of  Debts. 


Witnesses'  Names  and  Addresses. 
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No.  153. 
Statement  of  Affairs  under  Sections  153  and  154  of  the  Principal  Act. 

(Title. ) 


<="§ 


£  \s. 


Liabilities. 
(As  stated  and  estimated  by  , 
Debtor.) 


Unsecured  creditors,  as  per 
list  (A)  


Creditors  folly  se- 
cured, as  per  list 

Estimated  value  of 
securities 

Surplus 

Less  amount  there- 
of carried  to  sheet 
(C) 

Balance  thereof  to 
Contra 

Creditors  partly  se- 
cured, as  per  list 
(C) 

Less  estimated  value 
of  securities 


s. 


d. 


I 


Liabilities  on  bills  discounted 
other  than   debtor's   own 
acceptances  for  values,  as 
per  list  (D),  vis  :— 
On  accommoda- 
tion   bills    as 
drawer,  accep- 
tor, or  indor- 
ser  . .  jt> 

On  other  bills,  as 
drawer  or  in- 
doner  ..  £ 


£ 


Of  which  it  is  expected 
will  rank  against  the 
estate  for  dividend    . . 

Contingent  or  other  lia- 
bilities, as  per  list 
(E)  £ 

Of  whioh  it  is  expected 
will  rank  against  the 
estate  for  dividend    . . 


I 


Creditors  for  rent 
preferential,  as 
per  list  (P) 

Creditors  for  rates 
taxes,  wages,  Ac., 
payable  in  full,  as 
per  list  (G) 

Deducted  Contra 


t.  Id. 


(As  stated  and  estimated  by 
Debtor.) 


Property,  as  per  list  (H),  viz  :  - 
(a)  Cash  at  bankers 
(ft)  Cash  in  hand 
(0  Cash  deposited  with  solicitor 

for  oosts  of  petition 
((f)  Stock  in  trade  (cost  £  ) 

(e)  Machinery 

(/)  Trade    fixtures,     fittings, 

utensils,  Ac 
(g)  Farming  stock 
lh)  Growing  crops 

(0  Furniture      

(J)  Life  policies 

(k)  Other  property,  viz  :— 


Total  as  per  list  (H) 


Book  debts  as  per  list  (IX  vis  :— 
Good         


3s 


£    *.    ± 


Doubtful 
Bad 


£    *..</. 


I     I 


£ 


Estimated  to  produce 

Bills  of  exchange  or  other  similar 

securities  on  hand,  as  per  list 

(J)£ 
Estimated  to  produce 
Surplus  from   securities  in    the 

hands  of  creditors  fully  secured 

(per  contra)         


£    I      ! 


Deduct  creditors  for  preferential 
rent  and  for  preferential  rates, 
taxes,  wages,  Ac.  (per  contra) 


£ 


Deficiency    explained    in  state- 
(K) 


ment  (K) 


I,  of  in  the  city  of  make  oath  and  say 

that  the  above  statement  and  the  several  lists  hereunto  annexed  marked  A,  B,  C, 
D,  E,  F,  G,  H,  I,  J,  and  K  are,  to  the  best  of  my  knowledge  and  belief,  a  foil, 
true,  and  complete  statement  of  my  affairs  on  the  date  of  the  filing  of  my  petition 
herein. 


Sworn  at 
day  of 


in  the  colony  of 
189    ,  before  me, 


this 


Signature — 
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Unsecured  Creditors. 

The    names  to  be  arranged  in  alphabetical  order  and  numbered  consecutively, 

creditors  for  £25  and  upwards  being  placed  first. 


No. 


Name. 


Address  and  occupation. 


1  Date  when  Contracted. 


Amount  of  Debt. 


Considera- 
tion. 


Signature— 


Dated 


189 


NOTES. 


1.  When  there  is  a  contra  account  against  the  creditor  less  than  the  amount  of 
his  claim  against  the  estate,  the  amount  of  the  creditor's  claim  and  the  amount  of 
the  contra  account  should  be  shown  in  the  third  column,  and  the  balance  only  be 
inserted  under  the  heading  "Amount  of  Debt,"  thus : — 


Total  amount  of  claim 
Less  contra  account ... 


s.      d. 


No  such  set-off  should  be  included  in  sheet  "I." 

2.  The  particulars  of  any  bills  of  exchange  and  promissory  notes  held  by  a 
creditor  should  be  inserted  immediately  below  the  name  and  address  of  such 
creditor. 


B. 
Creditors  Fully  Secured. 


No. 


Name  of 
Creditor. 


Address 

and 

Occupation. 


a 


Date  when 
Contracted. 

mm 

.2 

u 

•a 
"S 

c 

a 

Month.  ,   Year. 

I 


as 


» 


s 

V 

JZ 

*  . 


4> 

9 

•a 


«3 

a 


01 

V  9 


"3  8 


Signature — 


Dated 


189 


730 
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C. 


Creditors  Partly  Secured. 


No. 


Name  of 
Creditor. 


Address 

and 

Occupation. 


Date  when 
Contracted. 


Amount 
of  Debt. 


c 
o 


2 


m 

§ 
1 

1 

O 
O 

Particulars  of 
Security. 

—     _      —   — *_ 

Month  and  Tear 
when  (riven. 

e 
s 

> 

"8 


x       — 


s3  O 


Signature — 


Dated, 


& 
Si 


35 


189 


D. 


Liabilities  of  Debtor  on  Bills  Discounted  other  than  his  own  Acceptance* 

for  Value. 


No. 


E 

-Sag 

©  »-  p 


Is 

k  «  k 
2<5f 

tca£ 


5 

a 


Amount. 


Accommo- 
dation 
Bills. 


Other  BUH. 


2-ow_ 


Hi 


Amount  expected 

to  rank  against 

Estate  forDirfdend. 


Signature — 


Dated, 


189 
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E. 

Contingent  or  other  Liabilities. 

Full  Particulars  of  all  Liabilities  not  otherwise  Scheduled  to  be  given  here. 


No. 


Name  of 

Creditor  or 

Claimant. 


Address  and 
Occupation. 


Amount  of 

Liability  or 

Claim. 


Date  when  Liability  Incurred. 


Signature- 


Dated 


F. 


Creditors  for  Rent,  etc.,  Preferential. 


No. 


Name  of 
Creditor. 


Address 

and 

Occupation. 


Nature 

of 
Claim. 


Period  dur- 
ing which 
Claim 
accrued 
due. 


Date 
when 
due. 


c 

O 

S 

< 


Nature  of 
Liability. 


189 


e 


i-gs 

I*? 
If 

Q&2< 


(Signature — 


Dated 


G. 


189 


Preferential  Creditors  for  Rates,  Taxes,  and  Wages. 


No. 


Name  of 
Creditor. 


Address 

and 

Occupation. 


Period  dur- 
Nature    ing  which  ]    Date 
of  Claim      J   when 

Claim,  i     accrued    j    due. 
due.       i 


o 

5 
© 


23 

H 


as! 


ta 


Signature — 


Dated 


189 
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H. 

Property. 

Full  particulars  of  every  description  of  property  in  possession  and  in  reversion,  i 
denned  by  section  4  of  the  Insolvency  Act  1890,  not  included  in  any  other  list, 

are  to  be  set  forth  in  this  list. 


Full  Statement  and  Nature  of  Property. 


(a)  Gash  at  banker's   ... 
(6)  Cash  in  hand 

(c)  Cash    deposited    with    solicitor    for   costs    of 

petition 

(d)  Stock  in  trade,  at  (cost  £        ) 

(e)  Machinery,  at 

(/)  Trade  fixtures,  fittings,  utensils,  &c. ,  at 
(g)  Farming  stock 
( h)  G  rowing  crops,  at . . . 
(»)   Household  furniture  and  effects,  at 
(j)  Life  policies 
(k)  Other  property  [state  particulars],  viz.  :■ 


Signature — 


Estimate  to 
Produce. 


d. 


Dated 


189 


L 


Debts  Due  to  the  Estate. 


No. 


Name 

of 
Debtor. 


« 


c 
o 


Amount  of  Debt. 


£4  •*« 

■sii 


Good. 


Doubtful 


Bad. 


Folio  of  Ledger 
or  other  Book 
where  Par- 
ticulars to  be 
found. 


When  con-) 
tracted 


c 
o 

3 


9 


Signature — 


Dated 


Esti- 
mated 

to 
Produce 


a,  «r 


189 


Note — If  any  debtor  to  the  estate  is  also  a  creditor,  but  for  a  less  amount  thm 
his  indebtedness,  the  gross  amount  due  to  the  estate  and  the  amount  of  the  contra 
account  should  be  shown  in  the  third  column,  and  the  balance  only  be  inserted 
under  the  heading  "  Amount  of  Debt,"  thus — 


Due  to  estate         p„ 
Less  contra  account 


No  such  claim  should  be  included  in  Sheet  "A." 
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J. 

Bills  op  Exchange,  Promissory  Notes,  etc.,  Available  as  Assets. 


No. 


Name  of 
Accep- 
tor of 
Bill  or 
Note. 


Address 
Ac. 


Amount  of  Bill  or  Note. 


i 


Date 
when 
Due. 


Estimated  to 
Produce. 


Signature — 


Particulars  of  any 

Property  held  as  Security 

for  Payment  of  Bill 

or  Note. 


Dated 


189 


K. 

Deficiency  Account. 


Excess  of  assets  over  liabilities 
on  the  *        .day  of        18 
(if  any)         

Net  profit  (if  any)  arising  from 
carrying  on  business  from 
the*  day  of  18  to 
date  of  petition,  after  de- 
ducting usual  trade  ex- 
penses, income,  or  profit 
from  other  sources  (if  any) 
since  the  *       day  of       18 

Deficiency  as  per  statement  of 
affairs  


£|i.    d 


£ 


s. 


ti. 


Total  amount  to  be  accounted  for  II  £ 


Excess  of  liabilities  over  as- 
sets on  the  *       day  of 
18    (if  any) 

Net  loss  (if  any)  arising  from 
carrying  on  business  from 
the*  day  of  18  to 
date  of  petition  after  de- 
ducting from  profits  the 
usual  trade  expenses 

Bad  debts  (if  any)  as  per 
Schedule  *' I."  t 

Expenses  incurred  since  the  ° 

day  of         18    other 

than  usual  trade  expenses, 

viz.,  household  expenses  of 

self  and  t 

Other  losses  and  expenses  (if 
any)  |  

Surplus  as  per  statement  of 
affairs  <if  any) 


£ 


*.  ■  ti 


Total  amount  accounted  for 


£  I*. 


Signature — 


Dated 


189 


NOTES. 

*  This  date  should  be  twelve  months  before  date  of  petition. 

t  This  schedule  must  show  when  debts  were  contracted. 

t  Add  "  wife  and  children  "  (if  anyX  stating  number  of  latter. 

I  Here  add  particulars  of  other  losses  or  expenses  (If  any),  including  depreciation  in  the  value  of 
stock  and  effects  or  other  property  as  estimated  for  realization,  and  liabilities  (if  any)  for  which  no 
consideration  received. 

I!  These  figures  should  agree. 
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No.  154. 

To  BE  ADDED  TO  STATEMENT  OF  AFFAIRS  IN    CASES  UNDER  SECTION   154 

NECESSARY. 

List  of  bills  of  exchange  or  promissory  notes  on  which  the  debtor  is  liable,  and  «f 

the  holder  whereof  he  is  ignorant. 


Acceptor's 
Name. 


Name  of  Person  | 

to  i  Due  Date, 

whom  Payable. 


Total  to  be  added  to  -* 
list  of  unsecured    >   € 


creditors  .. 


J 


Amount  of  Bill 
or  Note. 


;    Here  state  any  other  partarnlan 
I      within  the  debtor's  knowledge 
respecting  the  Bill  or  Vote. 


No.   155. 

Order  Chancing  Place  of  Meeting. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement,  or  composition 
with  creditors,  instituted  by  A.B.,  of  ,  £c.  [following  dtscriptkm 

as  in  petition"]. 

Upon  sufficient  cause  this  day  shown  to  the  satisfaction  of  the  Court  the  general 
meeting  of  creditors  in  this  matter  summoned  for  the  day 

of  18        ,  is  hereby  directed  to  be  held  at  in  lieu 

of  the  place  originally  named,  and  hereof  let  notice  be  given  forthwith. 
Dated  this  day  of  18 

By  the  Court, 

Chief  Clerk. 

No.  156. 

List  of  Creditors  Assembled  to  be  used  at  every  Meeting. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 


District. 

In  the  Matter  of 
this                              day  of 

general  meeting 
18 

held  at 

Number  of 

Assents  of 

Creditors  whose 

Debts  amount  to 

or  exceed  £25. 

Number. 

Names  of  Creditors 
assembled  [ttctte  whether 
personally  or  by  proxy.] 

Amount  of 
Assent. 

Amount  of 
Proof. 

1             "             1 

2 

1            .           3 

1                         4 

.) 

1            >            H 

1            '           7 

1  . 

i 

1 
1 

i 

i 
i 
1 

r 

1 

1 

f 

Total  number  |  Total  number 
of  Assents.      <    of  Creditors 
1      assembled. 

i 

"         !         ' 

Totals       . .    £ 

i 

i 
i 
i 

i 

1 
1 

1 

f 
i 
i 
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No.  157. 

First  General  Meeting  where  Liquidation  by  Arrangement  resolved  on. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  proceedings  for  liquidation  by  arrangement  or  composition  with 
creditors  instituted  by  A.B.,  of  ,  Ac. 

We,  the  undersigned,  being  the  statutory  majority  of  creditors  assembled  at  the 
general  meeting  in  the  above  matter,  duly  held  at  ,  this 

day  of  189      ,  in  accordance  with  the  provisions  of  the  said  Acts,  do 

hereby  resolve  as  follows  : — 

1.  That  the  affairs  of  the  said  shall  be  liquidated  by  arrange- 
ment and  not  in  insolvency. 

2.  That  be  and  he  is  hereby  appointed  trustee. 

3.  That  be  and  they  are  hereby  appointed  a  committee  of  inspec- 
tion [or  in  lieu  of  2  and  3,  the  following  : — That  a  subsequent  meeting  be  held  at 

,  on  ,  at  o'clock  a.m.  {or  p.m.)  precisely,  for  the 

appointment  of  a  trustee  with  or  without  a  committee  of  inspection]. 

4.  That  be  intrusted  with  the  registration  of  this  resolution. 

Chairman. 

i 
No.  Signature  of  Creditom.  Amount  of  Debt. 


No.  158. 


Form  of  Affidavit  to  be  used  upon  Registration  of  an  Extraordinary 

Resolution. 

The  Insolvency  Acts. 

Id  the  Court  of  Insolvency, 
District. 

In  the  Matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors  instituted  by  A.B.,  of  ,  &c. 

I,  the  above-named  A.B.  [or  CD.,  of,  <&c,  as  the  case  may  be]  make  oath  and 
say  as  follows  : — 

1.  That  I  verily  believe  that  the  resolutions,  statement  of  affairs,  proofs,  and 
proxies  filed  in  this  matter  are  the  whole  of  the  resolutions,  statement,  proofs,  and 
proxies  come  to  and  produced  at  the  general  meeting  [or  meetings]  held  in  this 
matter  on  the  day  of  ,  (and  the  day  of  ). 

2.  That  I  verily  believe  [where  a  person  other  than  the  debtor  deposes  add,  after 
inquiry  made  by  me,  and  to  the  best  of  my  knowledge,  information,  and  belief] 
that  the  amount  of  the  assets  [or  composition]  in  this  matter  does  not  exceed 
£ 

Sworn  at,  Ac. 
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No.  159. 

Certificate  of  Trustee's  Appointment. 

The  Insolvency  Acts. 
In  the  Court  of  Insolvency, 
District. 

In  the  Matter  of  an  extraordinary  resolution  for  liquidation  by 
of  the  affairs  of  A.B.,  of  &c. 

This  is  to  certify  that  CD.  of,  &c,  has  been  appointed,  and  is  hereby  declared 
to  be  trustee  under  this  liquidation  by  arrangement. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of  189 

Chief  Clerk. 


No.  160. 

Notice  to  Creditors  to  .come  in  and  Prove  their  Debts. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 
District. 

In  the  Matter,  &c. 

The  creditors  of  the  above-named  A.B.  who  have  not  already  proved  their  debts 
are  required,  on  or  before  the  day  of  18        to  send  their  names 

and  addresses  and  the  particulars  of  their  debts  or  claims  to  me,  the  undersigned, 

of  ,  the  trustee  under  the  liquidation,  or  in  default 

thereof  they  will  be  excluded  from  the  benefit  of  the  dividend  proposed  to  be 
declared. 

Dated  this  day  of  18 

Trustee. 


No.  161. 

Notice  to  Claimant  of  Trustee's  Rejection  of  his  Claim. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 
District. 

In  the  Matter  of,  &c. 

Take  notice  that  I,  the  undersigned  trustee  under  this  liquidation,  do  hereby 
reject  your  claim  against  the  estate  [or  to  the  extent  of  £  part  of  your 

claim].  And  further  take  notice  that  unless  within  fourteen  days  you  apply  to 
the  Court  to  prove  your  debt  and  proceed  with  such  application  with  due  dili- 
gence, you  will  be  excluded  from  dividend. 

Dated  this  day  of  18 

Yours,  <fec, 

Trustee. 
To—  Name — 

Address — 


No.  162. 

Form  of  Petition  of  Creditor  who  has  had   no  Notice  of  Liquidation  ok 

Composition. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  of 

To  the  Court  of  Insolvency. 

The  humble  petition  of  of  showeth— 

1.  That  the  above-named  debtor  is  justly  and  truly  indebted  to  your  petitioner 
in  the  sum  of  £  for  [set  out  debt  and  cause  thereof.] 
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2.   That  I  had  no  notice  of  the  meeting  held  on  the  day  of 

at  which  it  was  agreed  that  the  affaire  of  the  said  should  he  liquidated 

by  arrangement  [or  if  a  composition  the  composition  of  he  accepted]. 

Your  petitioner  therefore  prays  that  this  Honorable  Court  will  order  that 
the  said  liquidation  [or  composition]  be  not  proceeded  in,  and  that  the 
estate  of  the  said  may  be  sequestrated  for  the  benefit  of  his 

creditors. 

(Signed) 


No.  163. 

Certificate  by  Creditors  of  Debtor's  Discharge. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  an  extraordinary  resolution  for  liquidation  by  arrangement  of 
A.K.,  &c. 

We,  the  undersigned,  being  being  three-fourths  in  number  and  value  of  the 
creditors  of  the  above-named  who  have  proved  debts,  hereby  discharge 

the  said  A.B.  from  all  debts  provable  under  the  said  liquidation. 

(Signed) 


No.  164. 

Report  of  Trustee  as  to  Debtor's  Discharge. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 

District. 

In  the  Matter  of  an  extraordinary  resolution  for  liquidation  by  arrangement  of 
the  affairs  of  A.B.  of  Ac. 

I,  being  the  trustee  [or,  We,  being  the  trustees]  under  the  above  liquidation,  do 
hereby  certify  and  report  that  I  [or  we]  have  examined  the  discharge  of  the  said 
A.B.,  and  find  that  the  same  is  duly  signed  by  the  statutory  majority  of  creditors 
in  number  and  value 

To  the  Chief  Clerk.  (Signed)  K.Z. ,  trustee. 

No.  165. 

Debtor's  Discharge  Under  Section  153. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency, 
District. 

In  the  Matter  of  an  extraordinary  resolution  for  liquidation  by  arrangement 
of  the  affair*  of  A.B.,  of  ,  &c. 

Whereas  the  trustee  under  the  said  liquidation  has  certified  and  reported  to  me 
that  [here  follow  certificate  of  trustee]. 

I  do,  therefore,  hereby  certify  such  discharge  in  pursuance  of  the  Acts  in  that 
behalf. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of  189 

Chief  Clerk. 


No.  166. 
First  General  Meeting  where  Composition  resolved  on. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 
District. 

In  the  Matter  of  proceedings  for  or  towards  the  liquidation  by  arrangement 
or  composition  with  creditors  instituted  by  A.B.  of  &c. 

47 


t 
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We,  the  undersigned,  being  the  statutory  majority  of  creditors  wwnmbitod  at 
the  first  meeting  in  the  above  matter,  duly  held  at  this 

day  of  189      in  accordance  with  the  provisions  of  the  said  Acta,  4» 

hereby  resolve  as  follows : — 

1.  That  a  composition  of  in  the  pound  shall  be  accepted  c 

satisfaction  of  the  debts  due  to  the  creditors  from  the  said  A.B. 


2.  That  such  composition  be  payable  as  follows  — [here  state  whether  the 
to  be  payable  in  one  payment  or  oy  instalments,  and  at  what  date  from  the 
meeting], 

3.  That  the  security  of  C.  D.  be  accepted  for  the  said  composition  [or  the 
instalment  thereof  J,  or  that  the  said  composition  [or  the  instalments  thereof]  be 
secured  to  the  satisfaction  of  E.F.  and  G.H. 

4.  That  I.  EL  be  appointed  trustee  in  the  matter. 


No.       I  Signature  of  creditors.  Amount  of  Debt* 


No.  167. 

Notice  Convening  Second  General  Meeting. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors  instituted  by  A.  6.  of  &c. 

A  second  general  meeting  of  the  creditors  of  the  above-named  person  [or  person*] 
is  hereby  summoned  to  be  held  at  on  the 

day  of  instant  [or  next],  at  o'clock  in  the  noon 

precisely.  A  majority  in  number  and  value  of  the  creditors  then  assembled  may 
confirm  the  resolution  come  to  at  the  first  general  meeting,  or  a  majority  in  number 
representing  three-fourths  in  value  of  such  creditors  may  by  resolution  declare 
that  the  affairs  of  the  above-named  person  [or  persons]  may  be  liquidated  by 
arrangement  and  not  in  insolvency. 

Dated  the  day  of  189 

(Signed)  A.B.  [Debtor],  or 

C.  D.  [adding  address^  solicitor  for  the  said  debtor. 


No.  168. 

Resolution  at  Second  General  Meeting. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  Matter  of  proceedings  for  or  towards  the  liquidation  by  arrangement  or 
composition  with  creditors  instituted  by  A.H.,  of  ,  Ac. 

We,  the  undersigned,  being  the  statutory  majority  of  creditors  assembled  at  the 
second  meeting  in  the  above  matter,  duly  held  at  this  day  of 

189        in  accordance  with  the  provisions  of  the  said  Acts,  do  hereby  confirm  the 
resolution  passed  by  the  statutory  majority  of  the  creditors  of  the  said  A  R. 
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assembled  at  the  first  meeting  [or  do  hereby  resolve  that  the  affairs  of  the  said 
A."B.  be  liquidated  by  arrangement  and  not  in  insolvency].  [And  following  on  as 
*»a  the  form  provided  Jor  revolution  at  the  first  general  meeting,  where  liquidation  by 

(arrangement  is  resolved  on.  ] 

Chairman. 


Signatures  of  Creditors. 


Amount  of  Debt, 


No.    169. 

Application  to  Court  to  Appoint  Day  for  Approving  Composition. 

(Title. ) 

Whereas  at  a  meeting  of  creditors  of  the  above-named  debtor  held  at 
on  the  day  of  189    a  resolution  to  accept  a  composition  in  satis- 

faction of  the  debts  due  to  the  said  creditors  by  the  said  debtor  was  duly  passed 
by  three-fourths  in  number  and  value  of  the  creditors  of  the  said  debtor  appearing 
on  his  statement  of  affairs  assembled  or  represented  at  the  said  meeting,  and 
whereas  at  a  subsequent  meeting  of  creditors  of  the  said  debtor  held  at 
on  the  day  of  18        the  said  resolution  was  confirmed  by  a 

majority  in  number  and  value  of  the  said  creditors  assembled  or  represented  at 
tbe  said  meeting.     Now  the*  applies  to  the  Court  to  fix  a  day  for  the 

consideration  of  the  above-mentioned  composition. 

The  gross  amount  of  thef 
is£ 

Dated  this  day  of 


Debtor  [or  Creditor]. 


on  which  the  percentage  fee  will  be  payable 

189 

(Order.) 

Upon  reading  the  above  application  and  hearing  it  is  ordered  that 
the  application  for  the  consideration  by  the  Court  of  the  above-mentioned  com- 
position shall  be  heard  at  on  the  day  of  189  at  o'clock 
in  the            noon. 

Dated  this  day  of  189 

By  the  Court, 

Chief  Clerk. 
•  "  Debtor"  or  "creditor." 
t  Estimated  assets  [but  not  exceeding  the  grogs  amount  of  the  unsecured  liabilities  or  composition]. 


No.  170. 

Advertisement  and  Notice  to  Creditors  and  Official  Liquidator  of 
Application  to  Court  to  Approve  Composition. 

(Title. ) 

Take  notice  that  application  will  be  made  to  the  above  Court  sitting  at 
on  the  day  of  189    at         o'clock  in  the  noon,  to 

approve  the  composition  which  by  an  extraordinary  resolution  duly  passed  and 
confirmed  at  meetings  of  creditors  held  on  the  day  of  189     and 

day  of  18        respectively,  was  resolved  to  be  accepted  by  the 

creditors  in  satisfaction  of  the  debts  due  to  them  from  the  above-named  A.B. 


Dated  this 


day  of 


189 


A.B. 


The  above-named  debtor  or  CD.  a  creditor. 
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No.  171. 
Affidavit  of  Postage  of  Notices. 
(Title.) 
I,  of  make  oath  and  say  as  follows  : — 

1.  That  I  did  on  the  day  of  189  send  to  each 
who  has  proved  in  this  matter  and  also  to  all  creditors  mentioned  in  the  debtor1! 
statement  of  affairs,  and  also  to  the  Official  Accountant,  a  notice  of  the  tune  sad 
place  appointed  by  the  Court  to  consider  the  composition  resolved  on  by  an  extra- 
ordinary resolution  of  the  creditors  of  the  said  A.B.,  in  the  form  hereunto  annexed 
marked  "A." 

2.  That  such  notices  were  addressed  to  such  of  the  said  creditors  who  bar* 
proved  their  debts  according  to  the  addresses  in  their  respective  proofs,  and  to 
such  as  have  not  proved  according  to- their  respective  names  and  addresses  appear- 
ing in  the  statement  of  affairs  of  the  said  debtor  and  to  the  Official  Accountant 
at  being  his  last  known  address. 

3.  That  I  sent  the  said  notices  by  putting  the  same  into  the  post  office, 
situate  before  the  hour  of  o'clock  in  the  noon  on  the 
same  day. 

Sworn  at  in  the  colony  of  Victoria  this  \ 

day  of  One  thousand  eight  .-Signature — 

hundred  and  ninety-  before  me —  J 


No.  172. 
Notice  of  Opposition  to  Composition. 

(Title.) 

I,  of  a  creditor  of  the  above-named  A.B.  intend  to  oppose 

the  composition  resolved  on  by  the  creditors  of  the  said 

Dated  the  day  of  18 

CD. 
To—  

No.  173. 

Order  on  Application  to  Approve  Composition. 

(Title.) 

On  the  application  of  and  the  Court  being  satisfied  that  the  creditors 

in  the  above  matter  have  duly  accepted  a  composition  in  the  following  terms, 
namely  [here  insert  terms  if  short,  if  not,  insert  "  in  the  terms  contained  in  the 
paper  writing  marked  'A,'  annexed  hereto"],*  and  being  satisfied  that  the  said 
terms  are  reasonable  and  calculated  to  benefit  the  general  body  of  creditors,  and 
that  the  said  composition  provides  for  the  payment  in  priority  to  other  debts  of 
all  debts  directed  to  be  so  paid  in  the  distribution  of  the  property  of  an  insolvent, t 
and  that  the  case  is  not  one  in  which  the  Court  would  be  required  or  justified,  if 
the  estate  of  the  debtor  were  sequestrated,  to  refuse  or  suspend  a  certificate  or  to 
punish  the  debtort  [and  as  the  case  may  be]. 

And  being  satisfied — 

(a)  That  no  facts  have  been  proved  which  would  under  the  Insolvency  Act* 
require  or  justify  the  Court,  in  the  case  of  insolvency,  in  refusing  or 
suspending  a  certificate  of  discharge  or  in  punishing  the  debtor  ; 
the  sa id  composition  is  hereby  approved. 

or  after* 

And  being  satisfied  that  the  said  terms  are  not  reasonable  or  calculated  to  benefit 
the  general  body  of  creditors. 

and 

— aftert 
or 
and 

—being  satisfied — 
or 
(a)  That  the  case  is  one  in  which  the  Court  would  be  required,  if  the  debtor's 
estate  were  sequestrated,  to  refuse  [or  suspend]  his  discharge  or  to  punish 
him : 


APPENDIX    OF   FORMS    TO   INSOLVENCY    RULES    1898.  J41 

(6)  That  facts  have  been  proved  which  would  under  the  Insolvency  Acts 
require  or  justify  the  Court,  in  the  case  of  insolvency,  in  refusing  or  sus- 
pending the  debtor's  certificate  of  discharge  or  in  punishing  the  insolvent, 
the  Court  doth  refuse  to  approve  the  said  composition. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 


No.  174. 

Notice  to  Creditor  of  Intention  to  pay  Composition. 

(Title.) 

.Notice  is  hereby  given  that  a  composition  is  intended  to  be  paid  in  the  above 
matter.  Your  name  is  included  in  the  list  of  creditors  in  the  debtor's  statement  of 
affairs,  but  you  have  not  yet  proved  your  debt. 

Dated  this  day  of  189 

Trustee. 


No.  175. 

Application  for  Enforcement  of  Provision  in  a  Composition. 

(Title.) 

In  the  Matter  of  a  composition  made  by  of 

I,  of  do  apply  to  this  Court  for  an  order  for  the 

enforcement  of  the  provisions  of  the  said  composition  against  on  the 

grounds  set  forth  in  the  annexed  affidavit. 

Dated  this  day  of  189 

P.M. 


No.  176. 

Affidavit  in  support  of  Application  for  Enforcement  of  Provisions  of  a 

Composition. 

(Title.) 

In  the  Matter  of  a  composition  made  by  of 

I,  of  make  oath  and  say  : — 

1.  That  I  am  interested  in  the  said  composition,  having  proved  my  debt  as  a 
creditor  of  the  said  A.B.  [or  as  the  case  may  be]. 

2.  That  [one  of]  the  provisions  of  the  said  composition  is  [or  are]  that  [here  set 
it  or  them  out]. 

3.  That  has  failed  to  comply  with  the  said  provisions  [or  as  the  east 
may  be\ 

Sworn  at,  &c.  F.M. 


No.  177. 

Order  for  Enforcement  of  Provisions  in  a  Composition. 

(Title). 

In  the  Matter  of  a  composition  made  by  of 

Upon  the  application  of  F.M.,  of  and  reading  [here  insert  evidence'] 

and  upon  hearing  the  Court  being  of  opinion  that  the  provisions  of 

the  said  composition  mentioned  in  the  said  affidavit  should  be  enforced,  it  is 
ordered  that  [hers  insert  order]. 

Given  under  the  seal  of  the  Court  this  day  of  189 

By  the  Court, 

Chief  Clerk. 
Jo- 
Take  notice  that  unless  you  obey  the  directions  contained  in  this  order  you  will 
be  deemed  to  have  committed  a  contempt  of  Court. 
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No.  178. 

Annual  Return  to  be  hade  by  Trustees. 

Name  of  debtor. 

Residence  and  description. 

Date  of  sequestration  or  petition  for  liquidation. 

Name,  address,  and  description  of  the  Trustee. 

Names,  addresses,  and  descriptions  of  the  committee  of  inspection. 

Amount  of  assets  in  the  debtor's  schedule  or  statement  of  affairs. 

Amount  of  assets  on  Trustee's  estimate. 

Amount  of  liabilities. 

If  estate  released  from  sequestration  on  acceptance  of  composition, 

composition  to  be  shortly  stated. 
Date  of  the  discharge  of  the  debtor. 
Amount  of  dividends  unclaimed. 

Dr. 


d 


Cr. 


Amount  of  Receipts. 


Amount  of  allowance  paid  to  insol- 
vent (if  any)   ... 
Amount  of  dividends  declared 
Amount  of  expenses  incurred  and 
paid  under  the  following  heads: — 
(a)  Trustee's  remuneration 
(6)  Percentage  to  Treasury 

(c)  Assignee's  expenses  and  re- 

muneration 

(d)  Law  charges  paid  as  taxed, 

including  all  oourt  fees  and 
auctioneer's  charges 

(e)  Incidental  outlay  ... 

(/)  Extraordinary  outlay  in- 
curred in  management  after 
sequestration  or  liquidation, 
such  as — 

(1)  Rents  and  wages 

(2)  Materials  required  to 

complete   contracts, 

vbv*  «  •  •  •  »  • 


Note. — The  amount  of  the  payments  when  set  against  the  receipts  ought  to 
bring  out  the  balance  of  the  trustee's  last  audited  account. 

Signature 


No.  179. 

•  Oath  to  be  Administered  to  Officer  of  Court  taking  Charge  of  Jrer. 

The  Insolvency  Acts. 

You  shall  well  and  truly  keep  this  jury  in  some  private  and  convenient  place. 
You  shall  not  suffer  any  person  to  speak  to  them,  neither  shall  you  apeak  to  then 
yourself  without  leave  of  the  Court  exoept  to  ask  them  if  they  are  agreed  on  their 
verdict. 


Form  No.  180. 

The  Insolvency  Acts. 

In  the  Court  of  Insolvency. 

District. 

In  the  matter  of  the  application  of  under  section  17  of  the  Intobmcy 

Act  1897  as  qualified  to  be  appointed  to  the  office  of  Trustee  under  the 
Insolvency  Acts. 

I  of  being  an  applicant  for  registration  as  trustee  in 

insolvency  under  the  provisions  of  the  Insolvency  Act  1897  make  oath  and 
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1.  That  all  dividends  in  insolvent  estates  within  the  meaning  of  section  60, 
sub-section  (3),  of  the  said  Act  in  my  hands  on  the  1st  day  of  January  1898,  and 
"which  had  not  been  claimed  by  the  parties  entitled  thereto  for  the  space  of  six 
months  next  after  the  same  had  been  payable,  have  been  paid  by  me  into  the 
Insolvency  Unclaimed  Dividend  Fund. 

2.  That  the  money  so  paid  in  by  me  since  the  lBt  day  of  January,  1898, 
represented  dividends  unclaimed  in  the  estates  of  and  whioh  dividends 
were  declared  payable  on  the                      day  of  18    ,  &c. 

3.  That  at  the  present  time  no  dividends  unclaimed  for  a  period  of  six  months 
after  being  payable  are  in  my  hands  or  at  my  disposal  in  any  way. 

Sworn,  &c. 


This  affidavit,  &c. 


PART  2. 


Scale  of  Solicitor's  Cost*. 
1.  Petitioning  Debtor's  Solicitor's  Bill  of  Costs. 

Instructions  for  petition  ... 

Search  for  prior  petition  under  Part  IV.  of  the  Principal  Act 

If  the  solicitor  resides  at  a  distance — 

Writing  agent  to  search  for  prior  petition 

Agent's  writing  result  of  search 
Drawing  petition  ...  ...  ...  ...         per  folio,  Is. 

Engrossing         ...  ...  ...  ...  ...         per  folio,  6d. 


£  «.  d.  Compare  scale  of 

0  10    0OOBj8P5sr*?e 

n  «     o  under  Bank- 

u  °     *  ruptcy  Act  188S. 

0  5    0 

0  5    0 


INSTRUCTIONS  for  schedule. 


Where  the  assets  are  certified — 

As  not  likely  to  realize  £200  ... 
As  likely  to  exceed  £200  but  not  to  exceed  £1,000 

£1,000  „  £2,000 


1* 


1 » 


if 


tf 


»t 


ft 


ft 


£2,000 
£3,000 
£4,000 
£5,000 
£7,500 


£3,000 
£4,000 
£5,000 
£7,500 
£10,000 
£10,000  then  the  fee  shall  be  increased  by  one 
guinea  for  every  additional  £2,500  or  fraction 
of  £2,500  beyond  the  first  £10,000. 
A  certificate  of  the  assignee  if  no  trustee  be  appointed,  and  of  the 
trustee  when  a  trustee  is  appointed,  as  to  the  value  which  the 
assets  are  likely  to  realize  shall  be  produced  to  the  taxing 
officer,  and  the  allowance  for  instructions  for  petition  made  in 
accordance  therewith. 
If  the  assets  realize  more  than  the  amount  certified  by  the  trustee 
or  assignee,  as  the  case  may  be,  the  fees  may  be  calculated 
accordingly,  and  the  additional  percentage  shall  be  recoverable 
out  of  any  assets  available  after  payment  of  all  costs,  charges, 
and  fees  if  claimed  in  writing  before  the  assets  have  been 
distributed  by  the  trustee,  and  if  the  assets  realize  less  than 
the  amount  so  certified  the  excess  of  percentage  shall  be  dis- 
allowed, and  if  paid  shall  be  repaid  to  the  trustee. 


Engrossing  List  A 

Engrossing  List  B 

Engrossing  List  C 

Engrossing  List  D 

Engrossing  List  E 

Engrossing  List  F 

Engrossing  List  G 

Instructions  for  affidavit  in  support  of  petition 

Drawing  same 


Attending  deponent  to  be  sworn 
Paid  oath,  &c.    ... 


per  folio,  fid. 
per  folio,  fid. 
per  folio,  fid. 
per  folio,  fid. 
per  folio,  fid. 
per  folio,  fid. 
per  folio,  6d. 

■  •  •  •  *  a 

per  folio,  Is. 
per  folio,  fid. 


2 

2 

0 

3 

3 

0 

4 

4 

0 

5 

5 

0 

6 

6 

0 

7 

7 

0 

8 

8 

0 

9 

9 

0 

0  10    0 


0    6    8 
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Drawing  affidavit  verifying  preparation  of  schedule...        per  folio,  Is. 

Engrossing          ...            ...            ...  ...  ...        per  folio,  6d. 

xrtuu  uaDu              ••■               ••■               • » •  •••  «•■               •••                •  •  • 

Attending  presentation  of  petition  ...  ...            ...             ...       0  10  o 

Paid  filing  affidavits 

Paid  fee  on  petition 

Drawing  order  of  sequestration      ...  ...  ...         per  folio,  Is, 

Engrossing         ...            ...            ...  ...  ...        per  folio,  6d. 

Paid  fee  thereon 

Copying  order  for  office  copy         ...  ...                       per  folio,  6d. 

Attending  to  get  certified               ...  ...  ...            ...             ...       <»    6    8 

Attending  lodging  with  sheriff      ...  ...  ...  ...  ...       0    6    8 

Attending  lodging  with  Registrar-General...  ...  ...       0    6$ 

2.  Petitioning  Creditor's  Solicitor's  Bill  of  Costs. 

Compare  scale  of  Instructions  for  petition  ...  ...  ...  ...  ...  100 

<***■  P{J*Sle      Examining  particulars  of  petitioning  creditor's  account  ...  ...       0    6    S 

ruvtev  Art  1883.         Where  the  act  of  insolvency  arises  under  sub-sections  (1),  (2),  (3), 

(5),  or  (8)  of  section  37  of  the  Insolvency  Act  1890  special 
attendances  (where  necessary)  to  examine  witnesses  as  to  the 
facts  they  can  prove  shall  be  allowed,  the  charges  for  which 
and  for  summoning  witnesses  or  for  affidavits  shall  be  in  the 
discretion  of  the  taxing  officer  according  to  the  circumstances, 
and  where  it  is  necessary  to  instruct  counsel  to  support  the 
petition  the  usual  charges  for  brief  and  counsel's  fee  shall  be 
allowed. 
Search  for  prior  petition  under  Part  III.  of  the  Principal  Act  ...       O    6    S 

If  the  solicitor  resides  at  a  distance — 
Writing  agent  to  search  for  prior  petition         ...  ...  m    5    0 

Agent's  writing  result  of  search  ...  ...  ...  ...      M    5   0 

Drawing  petition  ...  ...  ...        per  folio,  Is. 

Engrossing         ...  ...  ...  ...  ...        per  folio,  6cL 

Attesting  signature  of  each  petitioning  creditor,  except 

where  petitioners  are  in  partnership     ...  ...  ...  ...      O  10    0 

Where  petitioning  creditor  is  a  company  or  corpora- 
tion with  seal  ...  ...  ...  ...  ...  ..        110 

Instructions  for  affidavit  verifying  petition  ...  .  ...      U  10    0 

Drawing  same    ...  ...  ...  ...        per  folio,  Is. 

Engrossing  ...  ...  ...  ...  ...        per  folio,  6d. 

Marking  exhibits  to  affidavit         ...  ...  ...  each,  1  s. 

Attending  deponent  to  be  sworn   ...  ...  ...  ...  ...      0    6    8 

rulQ  OHlQ  ...  ...  ...  . .  ..  ...  ... 

Copy  of  petition  for  service  ...  ...  ...        per  folio,  6d. 

Drawing  order  nisi  ...  ...  ...  ..  per  folio,  Is. 

•  Engrossing         ...  ...  ...  ...  ...        per  folio,  6d. 

Attending  presentation  of  petition,  and  on  Judge  signing  order  nisi  ..        0  10   0 
Copying  order  nisi  for  office  copy  ...  ...  ...        per  folio,  6d. 

Attending  to  get  certified  ...  ...  ...  ...  ...      y    6    $ 

j? ee  ijnereon        ...  . <  ...  ...  ...  ...  ... 

Service  on  respondent      ...  ...  ...  ...  ...  ...      0  10    0 

If  served  at  a  distance  of  more  than  2  miles  from  the  nearest  place  of 
business  or  office  of  the  solicitor  serving  the  same,  for  each  mile 
beyond  such  2  miles  therefrom  ...  ...  ...      o    1    6 

Where,  in  consequence  of  the  distance  of  the  party  to  be  served,  it  is 
proper  to  effect  such  service  through  an  agent  (other  than  the 
Melbourne  agent)  for  correspondence  in  addition  ...  ...      0    7   0 

Correspondent's  charges,  exclusive  of  mileage,  where  the  fixed  sum  for 

costs  does  not  apply  ...  ...  ...  ...  1  10   0 

Where  more  than  one  attendance  is  necessary  to  effect  service  or 
to  ground  an  application  for  substituted  service  such  further 
allowance  may  be  made  as  the  taxing  officer  shall  think  fit. 
Attending  searching  for  notice  of  opposition  ...  ...  ..      0    6$ 

Making  copy  thereof        ...  ...  ...  per  folio,  6d. 

Drawing  affidavit  of  service  of  ordernm      .  ...        per  folio,  Is. 

Engrossing         ...  .„  ...  ...        per  folio,  6d. 

Attending  deponent  to  be  sworn   ...  ..  ...  ...  ...      0    6   j> 


per  folio,  8d. 

•  m  •                                    •  •  • 

0    6    8 

•  • •                               •    ••  • 

1     0    0 

per  folio,  Is. 

per  folio,  6d. 

per  folio,  Is. 
per  folio,  6d. 
per  folio,  6d. 

■  •  •                         •  •  • 

0    6    8 

■  •  ■                                    •  »  m 

•  •  •                                    «  •  * 

0    6    8 

per  folio,  Is. 
per  folio,  6d. 

■  «  •                         •  • 

0  10    0 

■  •  ■                         *  •  • 

0    6    8 
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£    s.   d. 
Paid  oath 
Engrossing  brief 
Attending  counsel  therewith 
Attending  Court  on  hearing  of  petition 
Drawing  order  absolute   ... 
Engrossing 
Attendance  to  get  signed...  ...  ...  ...        "    ...  ...      0    6    8 

Letters,  messengers,  &c.  (in  discretion  of  taxing  officer) 

WHERE  THE  ACT  OF  INSOLVENCY  ARISES  UNDER  8UB-SECTIONS 
(5)   OR  (8)   OF  SECTION  37   OF  THE   "  INSOLVENCY   ACT   1890." 

Instructions  for  affidavit  of  sheriff's  officer  ...  ...  ...  ...      0100 

I>rawing  same    ... 

Engrossing 

Copying  Fi.  Fa. 

Attending  to  get  certified 

-tekiQ  iee  ...  ...  ... 

Attending  deponent  to  be  sworn  ... 
Paid  oath  ana  exhibit     ... 

WHERE  ACT  OF   INSOLVENCY  THE  FILING  A  DECLARATION   OF 

INABILITY   TO   PAY. 

Drawing  declaration  for  inability  to  pay     ... 
Engrossing 
Attending  attesting 
Attending  filing. . . 

COSTS   FOR   SUBSTITUTED  SERVICE  WHERE  THE   DEBTOR   KEEPS 
OUT  OF  THE  WAY  TO  AVOID  SERVICE. 

Several  attendances  to  serve,  without  effect,  when  it  appearing  that  the 

debtor  was  keeping  out  of  the  way  and  could  not  be  personally 

served.     Instructions  to  apply  for  substituted  service  0  10    0 

Drawing  affidavit  of  facts,  showing  that  due  pains  had  been  taken  to 

effect  personal  service  ...  ...  ...         per  folio,  Is. 

Engrossing  ...  ...         per  folio,  6d. 

Attending  to  swear  affidavit  ...  ...  ...  ...       0    6    8 

Attending  to   file  affidavit,  and  to  apply  for  order  for  substituted 

service         ...  ...  ...  ...      0  10    0 

Drawing  order   ...  ...  ...  ...         per  folio,  Is. 

Engrossing         ...  ...  ...  ...         per  folio,  6d. 

Attending  to  get  signed  ...  ...  ...  ...  ...  ...      0    6    8 

WHERE  THE  DEBTOR  OPPOSES  THE  ORDER   NISI. 

Attending  petitioner  where  the  debtor  has  filed  notice  of  opposition  ...      0  10    0 
Special  attendances  shall  be  allowed  to  examine  witnesses  as  to  the 
facts  they  can  prove,  the  charges  for  which  shall  be  in  the 
discretion  of  the  taxing  officer  according  to  the  circumstances, 
and  the  usual  charges  for  brief  and  counsel's  fees  shall  be 
allowed. 
Preparing  subpoena  for  witness  {duces  tecum)  ...  ...  ...      0  12    0 

Copy  and  service  ...  ...  ...  ...  ...  ...      0  10    0 

If  served  at  a  distance  of  more  than  2  miles  from  the  nearest  place  of 
business  or  office  of  the  solicitor  serving  the  same,  for  each  mile 
beyond  such  2  miles  therefrom  ...  ...  ...  ...      0     16 

Where  in  consequence  of  the  distance  of  the  party  to  be  served  it  is 
proper  to  effect  such  service  through  an  agent  (other  than  the  Mel- 
bourne agent),  for  correspondence  in  addition   ...  ...  ...      070 

Correspondent's  charges  for  service  of  subpoena  duces  tecum  (exclusive 

of  mileage)  ...  ...  ...  ...  ...  ...  ...       ]   10    0 

Preparing  subpoena  for  witness  {ad  test)      ...  ...  ...  ...      0100 

Copy  and  service  ...  ...  ...  ...  ...      0    7    6 

Mileage  as  before. 
Correspondent's  charges  for  service  (exclusive  of  mileage)      ...  ...       1  10    0 

Correspondence  as  before  ...  ...  ...  ...  ...      0    7    0 

.   Payment  of  witnesses.     (See  scale  in  Part  3. ) 


0  6 
0  i 
0    6 

8 
6 

8 

0  10 
0    6 

0 

8 

0  10 

0 

1     1 

0 
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£   a,  d 
The  petitioning  creditor  shall  not  be  regarded  as  a  witness.     He 
shall  not  be  paid  for  loss  of  time,  but  shall  be  allowed  his 
expenses  of  travelling  and  subsistence. 
Attending  Court  on  hearing  of  order  nisi    ....  ...  ...  ...       10    9 

Or,  according  to  circumstances,  not  to  exceed  £3  3s. 
Attending  by  agent         ...  ...  ...  ...  ...       2    0    0 

Where  the  solicitor  resides  at  a  distance  from  the  Court  his  travelling 
expenses  may  be  allowed,  provided  the  total  charge  does  not 
exceed  costs  of  attendance  by  agent. 

COSTS  OF  DEBTOR'S  SUMMONS. 

Instructions  for  affidavit  of  debt  and  for  debtor's  summons  ...  ...       0  10    0 

Drawing  affidavit  of  debt               ...            ...            ...  per  folio,  la. 

Engrossing         ...            ...            ...            ...            ...  per  folio,  6d. 

Particulars  of  demand  (three  copies)           ...            ...  at  per  folio,  6<L 

Attending  each  deponent  to  be  sworn 

Jr aid  oatn                          ...            ...            ...            ...  ...            ... 

Attending  filing.. 

Drawing  debtor's  summons                           ...            ...  per  folio,  Is. 

Engrossing         ...            ...            ...            ...            ...  per  folio,  6d. 

Attending  before  Judge,  applying  for  summons,  and  on  his  granting  it 

Attending  sealing  summons,  copies,  and  particulars 

Paid  fee. 

Two  fair  copies  debtor's  summons..              ...            ...  per  folio,  6d. 

Or  according  to  distance,  &c. 
Attending  Court  on  hearing  of  summons    .. 

WHKKE  THE  DEBTOR  IS  REQUIRED   BT  THE   COURT  TO   ENTER 

INTO  A  BOND. 

Attending  to  make  inquiries  as  to  sufficiency  of  sureties  ...       0  13    4 

This  charge  will  be  subject  to  increase  according  to  the  distance  of 

the  sureties'  residence,  and,  where  necessary,  agency  charges 

for  making  such  inquiries  shall  be  allowed. 
Drawing  exceptions  to  sureties      ...  ...  ...        per  folio,  Is. 

Engrossing         ...  ...  ...  ...  ...        per  folio,  6d. 

Service  thereof  on  debtor's  solicitor  ...  ...  ...       050 

Attending  Court  when  sureties  allowed  or  disallowed  ...  ...       10    0 

Costs  of  affidavits  in  opposition  to  the  allowance  of  the  bond  for 

want  of  sufficiency  of  sureties  the  same  as  of  other  special 

affidavits. 

COSTS  OP  DEBTOR'S  SUMMONS  WHERE  THE  COURT  ALLOWS  COSTS 
TO   DEBTOR  ON   DISMISSAL  OF  SUMMONS. 

The  debtor's  personal  expenses   for  travelling  and  loss  of  time 
according  to  the  scale  allowed  to  witnesses. 

And  if  attended  by  a  solicitor  and  his  costs  allowed  (which  must 
be  by  special  order  of  the  Court). 

Instructions  to  attend  the  Court  on  the  summons     ...  ...            ...      0  10    0 

Drawing  affidavit  of  denial  of  debt               ...            ...  per  folio,  Is. 

Engrossing                        ...            ...  per  folio,  6d. 

Attending  deponent  to  be  sworn   ...            ...            ...  ...            ...       0    6    8 

Paid  oath. 

Attending  Court  on  hearing  of  summons     ...            ...  ...            ...       110 

Drawing  order  ...             ...            ...            ...            ...  per  folio,  Is. 

Engrossing         ...            ...            ...            ...            ...  per  folio,  6d. 

Attending  to  get  signed  ...            ...            ...            ...  ...            ...      0    6    8 

Copy  for  service               ...            ...             ...            ...  per  folio,  6d. 

Service                ...            ...            ...            ...            ...  ...            ...      0    5    0 

Drawing  bill  of  costs,  including  copy  for  taxing  officer  per  folio,  Is.  6d. 

Appointment  to  tax,  and  copy  for  service  ...            ...  ...            ...      0  11    0 

Attending  taxing              ...                           ...            ...  per  hour,  10b. 

Paid  taxing  fee. 

3.  Special  Costs.  % 

Compare  scale  of  Attendance  at  Meeting  of  Creditors  held  under  section  53  of 

oosto  payable  the  Principal  Act. 

ruptcy  Act  18S3.  The  petitioning  creditor's  solicitor  may  be  allowed  all  proper  charges 
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at  the  rate  specified  in  the  scale  for  all  work  necessarily  or 
usefully  done  in  the  interests  of  the  creditors  generally  for  the 
protection  or  benefit  of  the  estate  between  the  order  nisi  and 
the  date  of  the  order  absolute  ;  if  the  trustee  shall  certify  that 
the  work  done  was  necessary  or  useful,  such  certificate  may  be 
given  by  the  signature  of  the  trustee  to  a  memorandum  con- 
taining such  certificate  at  the  foot  of  the  bill  of  costs. 

In  exceptional  cases  where  the  petitioning  creditor's  solicitor  has 
prior  to  the  presentation  of  the  petition  rendered  special 
services  in  the  interests  of  the  creditors  generally,  and  such 
services  shall  have  assisted  to  preserve  or  increase  the  assets  or 
otherwise  been  of  substantial  advantage  to  the  estate,  the  tax- 
ing officer  may  upon  a  certificate  signed  by  the  trustee  to  that 
effect  which  may  be  given  by  a  memorandum  containing  such 
certificate  at  the  foot  of  the  bill  of  costs  allow  all  proper 
charges  for  such  services  at  the  rate  specified  in  the  scale. 

Where  the  assignee  employs  the  petitioning  creditor's  solicitor  or 
the  debtors  or  other  solicitor  to  take  any  steps  for  the  protec- 
tion or  benefit  of  the  estate,  or  in  other  matters  not  included 
in  the  foregoing  scale,  the  costs  of  work  done  under  such 
employment  shall,  in  the  absence  of  any  special  agreement 
with  the  assignee,  be  subject  to  taxation  with  Scale  No.  6. 

4.  Taxation  of  Petitioner's  Costs. 

]>rawing  Bill  of  Costs,  including  Copy  for  Taxing  Officer — 

On  debtor's  petition  ...  ...  per  folio,  Is.  6d. 

On  creditor's  petition  ...  ...  ...  per  folio,  la.  6d. 

No  charges,  except  those  included  under  the  preceding  scales,  shall 
be  allowed  in  the  case  of  a  debtor's  petition  or  unopposed 
creditor's  petition  unless  in  the  latter  case  the  taxing  officer 
considers  that  for  special  reasons  additional  items  may  be 
allowed. 

Where  the  petition  is  opposed,  costs  may  be  allowed  in  addition 
for  necessary  matters  not  provided  for  under  the  preceding 
scales  or  under  Scale  No.  6 ;  such  allowances  shall  be  made  in 
conformity  with  that  scale  as  nearly  as  may  be,  or  with  the 
scales  of  costs  in  the  Supreme  Court  according  to  the  nature  of 
the  proceeding. 

5.  Debtor's  Solicitor's  Costs. 

Where  the  Court  allows  costs  to  the  debtor  on  discharge  of  order  nisi. 
Attending  debtor  served  with  copy  of  order  nisi  and  taking  instructions 

1AJ   wllUWv  •  •  «  ■••  »••  •■*  •■■  •«•  *  •  ■ 

Perusing  and  considering  same 

Drawing  notice  of  opposition  ...  ...        per  folio,  Is. 

Engrossing         ...  ...  ..  ...        per  folio,  fid. 

Attending  filing 

Costs  of  procuring  vivd  voce  evidence,  and  of  other  incidental 
charges  properly  incurred,  including  usual  charges  for  brief 
and  fees  to  counsel  shall  be  allowed  in  the  discretion  of  the 
taxing  officer. 
Attending  Court  on  hearing  of  order  nisi    ... 

(Or  according  to  circumstances  not  to  exceed  £3  3s. ) 
Attending  by  agent 

Where  the  solicitor  resides  at  a  distance  from   the  Court,  his 
travelling  expenses  may  be  allowed  provided  the  total  charge 
does  not  exceed  costs  of  attendance  by  agent. 
Drawing  order   ...  ...  ...  ...        per  folio,  Is. 

Engrossing         ...  ...  ...  ...        per  folio,  fid. 

Attending  to  get  signed    ... 

Letters,  messengers,  &c.  (in  discretion  of  taxing  officer). 

The  debtor^  personal  expenses  for  travelling  and  loss  of  time  shall 
be  allowed  according  to  the  scale  of  witnesses. 

6.  Miscellaneous  and  General  Costs. 

Costs  of  the  day  on  adjournment  where  no  fixed  amount  is  named 

in  the  Order 
Attendance  in  Court 


£    «.   d. 


Compare  scale  of 
costs  payable 
under  Bank- 
ruptcy Act  1883. 


0  10     0  Compare  scale  of 

u  1U     u  under  Bank- 
ruptcy Ad  1888. 

0    6    8 


1  0    0 

2  0    0 


0    6    8 


Compare  scale  of 
costs  payable 
1     a  under  Bank' 

ruptey  Act  1888. 
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Drawing  order   ...  ...  ...  ...  ...        per  folio,  la. 

Engrossing         ...  ...  ...  .  .  ...        per  folio,  6<L 

Attending  to  get  signed  ... 

Attending  counsel  

Notice  to  witnesses,  each 

Payment  to  witnesses  (see  scale  in  Part  3) 

The  following  fees  are  to  be  allowed  to  counsel's  clerks  : — 

Upon  a  fee  under  5  guineas    ... 

5  guineas,  and  under  10  guineas 

10  guineas,  and  under  20  guineas 

20  guineas,  and  under  30  guineas 

30  guineas,  and  under  50  guineas 

50  guineas,  and  upwards,  per  cent. 

On  consultations,  senior's  clerk 

On  consultations,  junior's  clerk 

On  conferences 

Solicitor's  managing  clerk's  fee  where  there  is  a  trial 

xenu  ice      ...  ..  ...  ...  ...  ...  ... 

WARRANTS   AND   EXECUTIONS. 

Warrant,  warrant  of  seizure — search  warrant,  writ  of  fieri /ados,  writ 

of  vtnditioni  expona*  a 

If  more  than  four  folios,  for  each  folio,  beyond  four  Is.  per  folio 

SERVICE. 

Service  of  petition,  order,  notice,  or  other  process,  each  service 

If  the  distance  be  more  than  2  miles  Is.  6d.  per  mile  on  such  farther 
distance,  or  a  sum  in  the  discretion  of  the  taxing  officer 
according  to  circumstances. 
Service  by  post,  including  postage 

Special  service  under  an  order  (in  discretion  of  taxing  officer).  In 
cases  of  great  distance  the  service  shall  be  by  agent  unless 
otherwise  sanctioned. 

INSTRUCTIONS. 

For  statement  of  facts  or  special  case 

For  record  for  trial 

For  motion 

For  any  proceeding  or  application  not  otherwise  provided  for 

For  application  for  directions 

For  application  for  substituted  service 

To  appear  on  hearing  of  a  matter  under  notice  of  motion 

For  special  affidavits 

For  case  for  opinion  of  counsel 

For  brief  on  hearing  or  determination  of  any  motion  before  the  Court 

or  a  *i ucige  ...  ...  ...  ...  ...  ...  . • 

For  brief  on  issue  of  fact  (such  fee  as  the  taxing  officer  shall  think  fit). 
For  brief  on  hearing  of  any  motion  or  issue  of  fact  where  witnesses  are 

to  be  examined  or  cross-examined,  such  fee  may  be  allowed  as  the 

taxing  officer  shall  think  fit,  having  regard  to  all  the  circumstances 

of  the  case  and  to  other  allowances  (if  any)  for  attendance  on 

witnesses  and  procuring  evidence. 
For  brief  on  hearing  of  any  interlocutory  motion  (or  such  further  sum 

as  the  taxing  officer  may  allow) 
For  brief  on  any  other  proceeding  not  otherwise  provided  for,  such  fee 

as  the  taxing  officer  may  allow. 

DRAWINU   DOCUMENTS. 

Commission  or  order  for  examination  of  witnesses  abroad     per  folio,  Is. 
Other  orders  where  necessary         ...  ...         per  folio.  Is. 

Application  for  an  appointment  before  the  Court,  or  Judge,  or  Chief 

Clerk,  and  copy 
Briefs  and  cases  for  opinion  of  counsel  ...         per  folio,  Is. 

PERUSALS. 

Of  notice  of  motion  by  the  solicitor  of  the  party  on  whom  the  same  is 

OvtV  CU  ■««  **•  t  •  ■  •  •  *  •  •  •  •  •  ♦  •  * « 

Or  if  exceeding  30  folios  ...  ...  ...        per  folio,  4d. 


£     «.    <t 


0  6  8 
O  10  0 
0     3    6 


O     2  ft 

O     5  0 

O  10  0 

0  15  U 

1  0  « 

2   10  0 

0     5  O 

0     2  6 

0  5  0 

1  0  0 
0  15  O 


0  12    0 


0  10    O 


5    2 


0  13 

4 

0  13 

4 

0  10 

0 

0  10 

0 

0  10 

0 

0  10 

0 

0  10 

0 

0  10 

0 

0  10 

0 

1     1    0 


0  10    0 


o  .->  0 
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£    s.   d. 
Of  documents  by  Melbourne  agent  on  an  appeal       ...  ...  ...       110 


to  2    2    0 
Of  affidavits,  depositions,  and  exhibits  by  the  solicitor 

of  the  party  against  -whom  the  same  can  be  read  per  folio,  4d. 

Of  other  documents,  where  necessary  ...  ...        per  folio,  4d. 

ATTENDANCES. 

At  Court  on  application  to  transfer  proceedings  or  part  of  the  proceed- 
ings from  one  district  to  another  ...  ..    v  ...  ...       0100 

An  application  for  directions         ...  ...  ...  ...  ...       110 

At  Court  on  application  for  warrant,  warrant  of  seizure,  or  search 

iw  ttrnwi  i/        . . .  . . .  « . .  ...  .  •  >  ...  ...        i      i     u 

Instructing  officer  as  to  execution  of  warrant,  warrant  of  seizure  or 

search  warrant  ...  ...  ...  ...  ...      0  10    0 

To  file  affidavits  ...  ...  ...  ...  ...      0    6    S 

General  attendances,  each  ...  ...  ...  ...  ...      0    6    8 

Long  and  special  attendances        ...  ...  ...  ...  ...      0  13    4 

(or  more  in  the  discretion  of  the  taxing  officer). 
At  meetings  of  creditors  (other  than  the  meetings  under  section  53  of 
the  Principal  Act)  or  of  committee  of  inspection,  when  duly  author- 
ized and  necessary,  per  hour  ...  ...  ...  ...  0  10    0 

To  insert  advertisement  ...  ...  ...  ...  ...       0    5    0 

On  taxation  of  costs,  per  hour       ...  ...  ...  _  ...       0  10    0 

On  counsel,  with  brief  or  other  papers — 

If  counsel's  fee  one  guinea  ...  ...  ...  ...      0    5    o 

If  more  and  under  five  guineas  ...  ...  ...  ...  ...       0    6    8 

If  five  guineas  and  under  twenty  guineas  ...  ...  ...       010    0 

If  twenty  guineas         ...  ..  ..  ...  ...  ...      0  13    4 

If  40  guineas  or  more   ...  ...  ...  ...  ...  ...       1  10    0 

Where  conference  or  consultation  with  counsel  is  necessary — 

Attending  to  appoint  same  with  each  counsel  (according  to  amount 
of  fee). 
Attending  consultation  or  conference  with  counsel  ...  ...  ...       0  13    4 

Attending  client,  reading  over  opinion,  and  conferring  with  him  thereon      0  10    0 

LETTERS,   TELEGRAMS,   ETC. 

Writing  letters,  each,  special        ...  ...  ...  ...  ...  0  10    0 

,,  ,,  common      ...  ...  ...  ...  ...  0    5    0 

Circular  letters,  original  letter,  if  special    ...  ...  ...  ...  0    5    0 

,,  ,,  if  common  ...  ...  ...  0    3    4 

For  each  copy  thereof,  including  addressing  and  despatching,  not  ex- 
ceeding twenty  ...  ...  ...  ...  ...  ...  0     10 

If  above  twenty  in  number  letters  shall  be  printed,  and  there  shall  be 

allowed  for  each  copy  addressed  and  despatched  in  addition  to 

printer's  charges        ...  ..  ...  ...  ...  ...        — 

Preparing  and  attending  to  despatch  necessary  telegrams      ...  ...  0    5    0 

7.  General  Regulations. 

1.  All  costs  save  as  in  this  scale  provided  which  shall  be  properly  incurred  under  compare 

the  provisions  of  the  Acts  or  Rules  shall  be  allowed  on  the  lower  scale  in  Appendix  General  Regula- 

N  to  the  Rules  of  the  Supreme  Court.  tion«  m  to  costs 

r  under  Bank- 

2.  All  Court  fees  and  other  proper  disbursements  shall  be  allowed  in  addition  to  ruptcy  Act  1883. 
the  remuneration  in  this  scale  provided. 

3.  Extra  allowance  for  length  of  sittings  or  other  increased  allowances  not 
inconsistent  with  this  scale  may  be  allowed  ;  provided  that  any  such  allowance 
shall  have  been  ordered  and  certified  by  the  Court  at  the  time,  or  all  such  charges 
will  be  disallowed. 

4.  Vouchers  shall  be  produced  on  taxation  for  all  payments  or  such  payments 
shall  be  disallowed.  No  fee  to  counsel  shall  be  allowed  on  taxation  unless  vouched 
by  his  signature. 

5.  Bills  of  costs  shall  be  written  lengthwise,  distinguishing  by  insertion  in 
separate  columns  costs  out  of  pocket  from  charges  for  work  done  and  time  expended. 
Dates  shall  be  furnished  to  each  item,  but  they  must  not  be  written  in  the  margin, 
which  shall  be  left  clear  for  taxation. 

6.  The  fees  allowed  for  drawing  any  affidavit  or  other  document  shall  include 
any  copy  made  for  the  use  of  the  solicitor,  agent,  or  for  counsel  to  settle. 


750  APPENDIX   OF   FORMS    TO   INSOLVENCY    RULES    1898. 

7.  No  instructions  for  an  affidavit  shall  be  allowed  when  the  solicitor  or  his  clerk 
makes  the  affidavit. 

8.  The  allowances  for  instructions  and  drawing  an  affidavit  in  answer  to  inter- 
rogatories and  other  special  affidavits,  and  attending  the  deponent  to  be  sworn 
shall  include  all  attendances  on  the  deponent  to  settle  and  read  over. 

9.  The  fees  allowed  for  delivery  of  documents,  services,  and  notices  shall  not  be 
allowed  when  the  same  solicitor  is  for  both  parties  unless  it  be  necessary  for  the 
purpose  of  making  an  affidavit  of  service. 

10.  The  fees  allowed  for  perusals  shall  not  apply  where  the  same  solicitor  is  lor 
both  parties. 

11.  Where  the  same  solicitor  is  employed  for  two  or  more  persons  having  the 
same  interest,  and  separate  papers  are  delivered  or  other  proceedings  had  by  or 
for  two  or  more  such  persons  separately,  the  taxing  officer  shall  consider,  on  the 
taxation  of  such  solicitor's  bill  of  costs  either  between  party  and  party  or  between 
solicitor  and  client,  whether  such  separate  papers  or  other  proceedings  were 
necessary  or  proper,  and  if  he  is  of  opinion  that  any  part  of  the  costs  occasioned 
thereby  has  been  unnecessarily  or  improperly  incurred  the  same  shall  be  dis- 
allowed. 

12.  A  folio  is  to  comprise  72  words,  every  figure  comprised  in  a  column  or 
authorised  to  be  used  being  counted  as  one  word. 

13.  In  special  cases  where  the  same  person  acts  both  as  counsel  and  attorney 
and  there  is  no  brief  a  charge  by  the  solicitor  for  the  preparation  of  minutes  of 
fact  or  evidence  for  his  own  use  may  be  allowed,  and  in  addition  such  special  fee 
as  the  taxing  officer  may  think  fit,  having  regard  to  the  nature  and  importance  of 
the  case  and  the  questions  involved. 

14.  As  to  all  fees  or  allowances  which  are  discretionary  the  same  are,  unless 
otherwise  provided,  to  be  allowed  at  the  discretion  of  the  taxing  officer,  who,  hi 
the  exercise  of  such  discretion,  is  to  take  into  consideration  other  fees  and  allow- 
ances to  the  solicitor  and  counsel,  if  any,  in  respect  of  the  work  to  which  any  such 
allowance  applies,  the  nature  and  importance  of  the  matter,  the  amount  involved, 
the  interest  of  the  parties,  the  estate  or  persons  to  bear  the  costs,  the  general 
conduct  and  costs  of  the  proceedings,  and  all  other  circumstances. 

15.  Any  person  who  may  be  dissatisfied  with  the  allowance  or  disallowance  by 
the  taxing  officer  in  any  bill  of  costs  taxed  by  him  of  the  whole  or  any  part  of  any 
items  may  at  any  time  before  the  certificate  or  allocatur  is  signed  carry  in  before 
the  taxing  officer  an  objection  in  writing  to  such  allowance  or  disallowance,  specify- 
ing therein  by  a  list,  in  a  short  and  concise  form,  the  items  or  parts  tnereof 
objected  to  and  the  grounds  and  reasons  for  such  objection,  and  may  thereupon 
apply  to  the  taxing  officer  to  review  the  taxation  in  respect  of  the  same. 

16.  Upon  such  application  the  taxing  officer  shall  reconsider  and  review  his 
taxation  upon  such  objection,  and  he  may,  if  he  shall  think  fit,  receive  further 
evidence  in  respect  thereof,  and,  if  so  required  by  the  solicitor  or  any  person 
interested,  he  shall  state  either  in  his  certificate  of  taxation  or  allocatur,  or  by 
reference  to  such  objection,  the  grounds  and  reasons  of  his  decision  therein,  and 
any  special  facts  or  circumstances  relating  thereto. 

17.  Any  person  who  may  be  dissatisfied  by  the  certificate  or  allocatur  of  the 
taxing  officer  as  to  any  item  or  part  of  an  item  which  may  have  been  objected  to 
as  aforesaid  may  within  fourteen  days  from  the  date  of  the  certificate  or  allocatur, 
or  such  other  time  as  the  Court  or  Judge  or  taxing  officer  at  the  time  he  signs  his 
certificate  or  allocatur  may  allow,  apply  to  the  Judge  for  an  order  to  review  the 
taxation  as  to  the  same  item  or  part  of  an  item,  and  the  Judge  may  thereupon 
make  such  order  as  the  Judge  may  think  just,  but  the  certificate  or  allocatur  of 
the  taxing  officer  shall  be  final  and  conclusive  as  to  all  matters  which  shall  not 
have  been  objected  to  in  manner  aforesaid. 

18.  Such  application  shall  be  heard  and  determined  by  the  Judge  upon  the 
evidence  which  shall  have  been  brought  in  before  the  taxing  officer,  and  no  farther 
evidence  shall  be  received  upon  the  hearing  thereof  unless  the  Judge  shall  other- 
wise direct. 

19.  The  fees  payable  on  taxation  of  costs,  except  where  otherwise  provided, 
shall  be  taken  on  signing  the  certificate  or  on  the  allowance  of  the  bill  of  costs  as 
taxed  ;  but  the  fees  shall  be  due  and  payable,  if  no  certificate  or  allocator  is 
required,  on  the  amount  of  the  bill  as  taxed  or  on  the  amount  of  such  part  thereof 
as  may  be  taxed,  and  the  solicitor,  or  party  acting  in  person,  shall  in  such 
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cause  the  proper  Btampa  (the  amount  thereof  to  be  fixed  by  the  officer)  to  be  im- 
pressed on  or  affixed  to  the  bill  of  costs. 

20.  The  taxing  officer  may  require  a  deposit  of  stamps  on  account  of  fees  before 
taxation  not  exceeding  the  fees  on  the  full  amount  of  the  costs  as  submitted  for 
taxation,  and  the  officer  or  his  clerk  taking  such  deposit  shall  make  a  memoran- 
dum thereof  on  the  bill  of  costs. 

PART  3. 

Scale  op  Allowances  to  Witnesses. 


Labourers  and  other  common  witnesses 
Master  tradesmen,  yeomen,  and  farmers,  per 

diem 
Auctioneers  and  accountants. . 
Professional  men,  per  diem 
Ditto  inclusive  of  all  except  travelling  expenses, 

per  diem 
Mechanics  and  clerks,  per  diem 
Engineers  and  surveyors,  per  diem 
Notaries,  per  diem 


Gentleman 
Esquires 
Bankers 
Merchants 


1 


Females  (according-  to  station  in  life),  per  diem 
Police  Inspector,  per  diem  \    A   sum  equal  to 
Police  Constable,  per  diem  /     their  pay. 
Travelling   expenses  according   to   the   sums 

reasonably  and  actually  paid. 
Witness  attending  in  more  than  one  cause  or 

matter  will  be  entitled  to  a  proportionate 

part  only  in  each  cause. 


Vide  scale  under 

If  resident  at  place  of 
hearing  of,  trial  or  in 
the  neighbourhood. 

If  resident  at  any  ott 
place  beyond  five  mil 

ter 
es. 

d. 

Insolvency 
Rule*  1W0. 

£,    s.  d.           £    ».    d. 

£    *. 

d. 

£    ». 

0    5    0 

0    5 

0 

to 

0    7 

6 

0    7    6      to      0  10    0 

0  10 

0 

to 

0  15 

0 

0  10    6      to      110 

0  10 

6 

to 

1    1 

0 

110 

-- 

■  * 

2    2 

0 

to 

3    3 

0 

0    7©      to      0  10    0 

0  15 

0 

to 

1  10 

0 

110 

1    1 

0 

to 

S    3 

0 

1    1    'J 

1    I 

J 

to 

1  10 

0 

110 

^ 

(with  subprana  but  no 
daily  allowance  except 
after  the  first  day  and 
then  a  reasonable  sum 

11 

0 

per 

diem. 

for    refreshment    and 

conveyance  say  6s.) 
0    5    0      to     o  10    0 

0    5 

0 

to 

1    o 

0 

0  per  cent. 

0 

0 


>» 


»» 


>> 


»» 


i) 


PART  4.  *  Compare  scale  of 

,     ^  costs  payable 

Auctioneer's  Charges.  under  Bank- 

For  sales  in  addition  to  such  out  of  pocket  expenses  as  may  be  authorized 
at  the  time  by  the  trustee  or  assignee — 
Of  chattel  property  not  exceeding : — 
On  the  first  £500       ...  ...     £5    0 

Above,  up  to  £1,000  ...       4    0 

Above  £1,000  ...  ...       2  10 

Of  estates  freehold,  leasehold,  &c,  including  prior  valuations  for 
determining  amount  of  reserve  bids : — 
On  the  first  £300       ...  ...     £5    0    0  per  cent. 

On  the  next  £1,600  ...  ...        2  10    0 

Above,  up  to  £5,000...  ...       15    0 

Above  £5,000  ...  ...       1     0    0 

No  higher  allowance  to  be  sanctioned  without  the  leave  of  the  Court. 
Cost  of  surveys,  dilapidations,  and 
specifications,  in  discretion    of 
taxing  officer  ...  ...     £2    0    0  to  £5    0    0 

Accountant's  Charges. 

Where  the  employment  of  an  accountant  has  been  duly  sanctioned,  and  in  the 
absence  of  any  special  arrangement  with  the  assignee  or  the  trustee  for  a  smaller 
amount,  the  following  charges  may  be  allowed  : — 
For  preparing  balance  sheet,  inves- 
tigating accounts.  &c. ,  principal's 
time  exclusively  so  employed  per 
day  of  7  hours,  including  neces- 
sary affidavit 
Chief  Clerk  8  time 
Other  clerks'  time  per  day  of  7  hours 
These  charges  shall  include  stationery  except  the  forms  used. 


£1     1 

0to£5    5    0 

0  10 

6  to    1  11    6 

0    7 

6  to    0  16    0 
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PART  5. 

Schedule  of  Fttn  and  Cost*. 

I.— Fees  to  be  paid  in  the  Office  of  the  Court.  £    «.   ct 

Vide  scale  under  ^or  aettin^  down  any  motion  or  summons  under  section  96  of  the  Act 
Insolvency  or  petition  or  application  to  the  court,  to  be  paid  by  the  party 

Bulet  1S»0.  obtaining  the  appointment     ...  ...  ...  ...  ...       0  10    0 

For  office  copies,  if  made  in  the  office,  2s.  6d.  for  the  first  folio  of  ninety 
words,  and  4d.  for  every  succeeding  folio  of  ninety  words. 

For  office  copies  not  written  in  the  office,  for  examining  and  certifying, 
Is.  for  the  first  folio  of  ninety  words,  and  Is.  additional  for  each 
succeeding  ten  folios  or  parts  of  folios. 

For  signing  and  sealing,  or  signing,  or  sealing  any  document  not  men- 
tioned in  section  32  of  the  Act 

For  signing  and  sealing  orders  of  the  Court 

For  every  summons,  subpoena,  or  warrant  ... 

Upon  presenting  any  petition  for  sequestration  under  Part  III.  of  the 
Act,  if  the  assets  on  the  schedule  are  under  £100 

Ditto,  ditto,  if  the  assets  on  the  schedule  equal  or  exceed  £100 

For  filing  any  affidavit  or  document  not  being  a  proof  of  debt 

For  every  debtor's  summons 

Taxing  costs,  3d.  in  the  £1  upon  the  amount  allowed  by  the  allocatur. 

For  every  certificate  of  proxy 

For  every  special  meeting  called  at  the  request  of  creditors,  to  be  paid 
by  the  trustee 

For  every  search 

For  every  order  releasing  an  estate  from  sequestration 

For  every  certificate  of  discharge  of  an  insolvent  or  debtor  under 

liquidation  ...  ...  ...  ...  ...  ...       1     0    ft 

For  registration  of  every  extraordinary  resolution,  not  being  additional 
or  variation  of  original  resolution,  under  Parts  IX.  or  X.  of  the 
Act,  if  the  assets  on  debtor's  statement  are  under  £100  ... 

Ditto,  ditto,  if  the  assets  on  debtor's  statement  equal  or  exceed  £100  ... 

For  inspecting  any  resolution  or  statement  under  sections  153  or  154  of 

wUv     amAj  V  •  •  •  •••  •  *  •  ••■  ■••  •  •  •  «•• 

For  every  certificate  of  the  appointment  of  a  trustee 
For  every  certificate  of  the  discharge  of  a  trustee     ... 
.  For  setting  down  any  petition  for  sequestration  under  Part  IX.  of  the 

XiiX^V  •■•  ••■  ••■  •••  •    •  »  •   ■    ■  a   •  a 

Setting  down  motion  to  sequestrate  under  Part  X.  of  the  Act 
For  every  order  of  transfer  of  proceedings  ... 

For  every  memorandum  of  insertion  of  an  advertisement  or  advertise- 
ments ...  ...  ...  .  ...  ...  ...      0    10 


0 

1 

II 

0 

2 

6 

0 

T 

0 

3 

0 

0 

5 

0 

(1 

0 

1 

0 

0 

5 

0 

0 

1 

0 

1 

0 

0 

0 

1 

0 

1 

0 

0 

3    0 

0 

5    0 

0 

0    2 

6 

0    2 

6 

1    0 

0 

2    0 

0 

2    0 

0 

0  10 

0 
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Absconding.     See  Offences  Against  Insolvency  Law. 

Accommodation  Bills — 

do  not  pass  to  trustee,  254. 
proof  as  to,  206. 

Accountants — 
charges  of,  61. 

as  to  accountancy  by  trustee,  64. 
as  to  official  accountant,  vide  Official  Accountant. 

Accounts— 

cognizance  of  the   insolvency  estates  account,   trustee's  banking  account, 

unclaimed  dividend  account,  and  insolvency  suitor's  fund,  190. 
examining  of  trustee's  filed  accounts  by  official  accountant,  191. 
audit  of  trustee's  accounts  by  official  accountant,  192. 
duty  of  committee  of  inspection  as  to  trading  accounts  of  trustee,  198. 
Court  may  order  assignee  or  trustee  to  furnish  accounts  of  all  dividends 

and  sums  available  for  dividends,  324. 
by  trustee  of  unclaimed  funds,  325. 

trustee's  accounts  to  be  sent  to  official  accountant  and  verified,  334. 
Insolvency  Estates  Account,  335  to  337. 
creditor  may  obtain  copy  of  trustee's  accounts,  178,  337. 
trustee's  statements  of  disposal  of  estate,  338. 
trustee's  statements  of  assets  of  estate,  339. 
trustee's  annual  return,  339. 
power  of  Court  to  order  insolvent  to  file,  366. 

„  „     as  to  other  witnesses,  367. 

failure  to  keep  reasonable  accounts  an  offence  under  sec.  141,  Act  of  1890, 388. 
accounts  by  trustee  in  liquidation,  422. 
accounts  by  trustee  in  composition,  430. 
accounts  by  trustee  in  deed  of  arrangement,  448. 
false  claim  or  statement  of  account  a  misdemeanour,  452. 
taking  accounts  of  mortgaged  property,  600. 

Actions— 

limitation  for  anything  done  in  pursuance  of  Acts,  28. 

by  trustee  and  insolvent's  partners,  43. 

48 
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Actions — continued, 

on  joint  contracts,  43. 

costs  as  to  adoption  of,  by  trustee,  67. 

effect  of  removal  of  trustee  on,  174. 

bringing,  defending,  continuing,  and   discontinuing,    or  compromising  by 

trustee,  181. 
provisions  as  to  non-abatement  of,  181,  182. 
practice  of  Supreme  Court  as  to  non-abatement  of,  182. 
by  creditor  where  trustee  refuses  to  act,  183. 
cause  of,  accruing  after  sequestration,  217, 265. 
effect  of  sequestration  on  same,  265-271. 
by  insolvent,  265. 
against  insolvent,  266. 
evidence  of  insolvency  necessary,  267. 
suit  for  accounts,  267. 
distinction  between  action  and  suit,  267. 

effect  of  Judicature  Act  and  Consolidated  Acts  on  sections,  268. 
examination  under  Supreme  Court  Rules  stayed,  268. 
against  trustee  of  deceased  person's  estate,  268. 
foreign  attachments  stayed,  270. 
as  to  proceedings  not  Btayed,  266. 
appeal  from  Court  of  Insolvency  not  stayed,  268. 
suits  for  accounts  not  stayed,  267. 
registration  of  foreign  judgments  not  stayed,  269. 
as  to  foreign  judgments  and  insolvents,  269. 
costs  of  execution  creditor  under  b.  77,  Act  of  1890,  269. 
effect  of  the  order  of  sequestration  upon  judgments  and  executions,  269. 
distinction  between  sequestration  and  winding-up  order,  270. 
as  to  where  the  sequestration  is  a  foreign  one,  271. 
right  to  papers  in  action  commenced  before  insolvency,  271. 
process  against  the  person,  vide  Insolvent. 

proof  in  respect  to  actions  pending  against  insolvent  at  sequestration,  307. 
no  action  for  dividend,  but  Court  may  order  payment,  323. 
frivolous  defences  and  claims  against  creditors  an  offence  under  s.  141,  Act  of 

1890,  389. 
effect  of  liquidation  by  arrangement  on  actions  and  suits,  422. 
effect  of  composition  on  actions,  435. 
effect  of  deed  of  arrangement  on  actions  by  creditor  party  to  deed,  441, 442. 

Acts  of  Insolvency — 82,  105,  et  seq. 

must  be  set  out  in  petition  for  compulsory  sequestration,  102. 
statement  of  time  within  which  act  of  insolvency  accrued  most  be  set 

out,  102. 
date  of  act  need  not  be  set  out  in  petition,  103. 

under  s.  37,  Act  of  1890—105  to  132. 

an  to  act  1,  assignments  in  trust  for  creditors,  105. 
nature  of  assignment,  105. 
meaning  of  "  creditors  generally,"  106. 
meaning  of  "  or  elsewhere,"  106,  110. 
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Acts  of  Insolvency— continued. 

where  deed  delivered  as  escrow,  107. 

effect  of  proviso  in  deed  for  avoidance,  107. 

where  deed  destroyed,  107. 

joint  debtors  as  to  this  act  of  insolvency,  107. 

as  to  the  property  conveyed  or  assigned,  107. 

as  to  intent  to  defeat  and  delay  creditors,  107. 

as  to  production  of  deed  to  creditors,  108. 

estoppel  of  creditors  by  acquiescence,  108. 

as  to  effect  of  Stamps  Act  1892  on  deed  as  an  act  of  insolvency,  109. 

effect  of  registration  on  deed  as  an  act  of  insolvency,  109. 

production  of  office  copy  is  primd  facie  proof  of  act  of  insolvency,  109. 

right  of  creditors  parties  to  deed  to  prove  in  subsequent  insolvency 
of  debtors,  109. 
cm  to  act  2,  conveyance,  gift,  &c,  with  intent  to  defeat  or  delay  credi- 
tors, 109  to  113. 

meaning  of  words  "  or  elsewhere,"  110. 

as  to  applicability  of  English  decisions  to  this  act  of  insolvency,  110. 

classes  of  dealings  as  to  the  act  of  insolvency,  111  to  113. 

limitation  of  time,  112. 

the  equivalent,  112. 

the  intent  to  defeat  and  delay,  113. 

meaning  of  word  "delivery,"  113. 
as  to  act  3,  departure,  Ac,  with  intent  to  defeat  or  delay,  113  to  117. 
as  to  act  4,  debtor's  declaration  admitting  his  inability  to  pay  debts,  117. 
as  to  act  5,  seizure  under  execution' and  non -satisfaction,  118  and  119. 
an  to  act  6,  failure  to  satisfy  debt  in  case  of  debtor's  summons,  120  to  125. 
as  to  act  7,  adjudication  of  bankruptcy  or  insolvency  out  of  Victoria,  125. 
as  to  act  8,  unsatisfied  executions,  125  to  130. 
as  to  act  9,  consent  or  ref usaL  by  debtor  at  meeting  of  creditors  to  present 

petition  under  Part  III.,  Act  of  1890,  130  to  132. 
as  to  act  10,  fraudulent  preference,  132,  238. 
under  s.  50,  Act  of  1890,  82,  150. 

Adjournment — 

from  Chambers  to  Court  and  vice  versa,  9. 

from  chief  clerk  to  Court,  9,  588. 

of  meetings,  154,  156. 

power  to  adjourn  certificate  application  until  costs,  charges  and  expenses  are 

paid,  379. 
of  hearing  of  opposed  certificate,  380,  386. 
of  meeting  in  liquidation  by  arrangement  and  composition,  413. 
as  to,  of  meeting  in  composition,  429. 
of  examination  sitting,  356. 
of  examination  under  s.  135,  Act  of  1890,  359. 
of  motions  and  applications,  591. 

Adjudication  of  Sequestration— 
meaning  of,  469. 
see  Sequestration. 
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Administrators.    See  Executors. 

Admissions — 

of  documents  and  facto,  and  notice  thereof,  34. 
,  depositions.     See  Depositions. 

Advertisement — 
proof  of,  32. 

of  meeting  under  s.  53,  Act  of  1890,  154. 
of  order  of  removal  of  assignee  or  trustee,  174. 
of  examination  by  police  magistrate,  199. 
of  payment  of  dividend,  318. 
Gazette  notice  as  to  dividend,  319,  320. 
of  examination,  356,  358. 
as  to  voluntary  certificate  applications,  374. 
of  meeting  in  liquidation    by   arrangement  and  composition  and  form  of 

same,  413. 
of  second  meeting  in  composition,  429. 
of  consideration  of  composition  by  Court,  431. 
form  of  same,  431. 

inserting  false  advertisement  a  misdemeanour,  452. 
forms  of  advertisements.     See  Forms  under  respective  headings. 

Affidavits — 

Duty  of  Chief  Clerk  as  to,  30,  608. 

how  8 worn,  35,  598. 
in  Victoria,  35. 
in  any  other  British  place,  35. 
in  foreign  parts,  35. 

judicial  notice  of  signature  of  persons  before  whom  sworn,  35. 

Declaration  and  Affitlavits  Act  1890,  35. 

power  of  trustee  to  administer  oath,  35. 

disqualification  as  to  affidavit,  35. 

in  support  of  petition  for  compulsory  sequestration,  104. 

lodging  of  same,  105. 

Judge  dispensing  with  same,  105. 

in  support  of  application  for  admission,  rejection  or  expunction  of  proof,  276. 

form  of  affidavits,  596.     See  Forms. 

meaning  of  "  affidavit,"  585. 
meaning  of  "  sworn,"  585. 

affidavits  to  be  stated  in  notice  of  motion  and  served  therewith,  590. 

affidavits  in  reply  to  be  served,  590. 

affidavits  against  motion,  590. 

affidavits  in  applications  in  motions,  592. 

notice  for  cross-examination  of  a  deponent,  590. 

filing  affidavits,  591. 

as  to  service  of  affidavits  in  support  of  applications  in  Chambers  and  opposi- 
tion, 592. 

hearing  of  motions  under  88.  16  and  109,  Act  of  1890,  and  s.  5,  Act  of  1897. 
and  summons  under  s.  96,  Act  of  1890,  by  affidavit,  593. 
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Affidavits —continued. 

costs  of  unnecessary  matter  in,  &c,  69,  596. 

departing  from  form  of,  596. 
as  to  formal  and  descriptive  parts  of  affidavits,  596,  597. 
as  to  several  deponents,  597. 
scandalous  matter,  597. 
erasures,  Ac.,  597. 

swearing  of  by  blind  and  illiterate  persons,  597. 
formal  defects  of,  597. 
filing  office  copies,  &c,  597. 
time  for  filing,  598. 
proof  of  affidavits,  598. 

After  acquired  Property,  213-217. 
passing  of,  213,  214. 
duty  of  trustee  as  to,  214,  215. 
as  to  insolvent,  214. 
rights  of  subsequent  creditors,  214. 
intervention  of  trustee,  215. 
as  to  money,  215. 
as  to  chattel  interest  in  land,  215. 
equitable  chose  in  action,  215. 
as  to  land  under  Transfer  of  Land  Act  1890,  215. 
as  to  real  estate  under  general  law,  215. 
where  a  second  adjudication  occurs,  216. 
as  to  indemnity  of  insolvent  and  third  persons,  216. 
effect  of  sequestration  on  assignment  of,  216. 
causes  of  action  occurring  after  sequestration,  217. 
insolvent  dealing  with  property  after  sequestration,  217. 
duty  of  insolvent  as  to,  342. 
statement  as  to  same,  342. 
form  of  verifying  affidavit,  342,  697. 
property  acquired  after  discharge  in  liquidation  by  arrangement,  422. 

Agknt — 

of  creditor  may  act,  30. 

,,  ,,     petition  for  compulsory  sequestration,  84. 

authority  of,  to  be  proved,  84. 

accounting  by  auctioneer  or  other  agent  to  trustee,  184. 
trustee's  liability  for  loss  by,  188. 

Aliens— 

subject  to  Acts,  3,  77,  89. 

may  petition  for  compulsory  sequestration,  88. 

Alimony — 

proof  as  to,  305. 

undischarged  by  certificate,  400. 

Allowances  axd  Maintenance.     See  Maintenance. 


\ 
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Amendment — 
of  orders,  10. 
of  notice  of  appeal,  21. 
under  Act  of  1890,  43. 
as  to  date  of  act  of  insolvency,  45. 
as  to  matters  going  to  the  jurisdiction,  45. 
time  of,  45. 

as  to  impounded  documents,  45. 
inherent  power  of  the  Supreme  Court  to  amend,  45. 
under  Act  of  1897,  45. 
of  order  of  sequestration,  74. 
of  petition  for  compulsory  sequestration,  104. 
of  order  nisi,  138. 
of  order  absolute,  146. 

of  notice  of  motion  or  defence  as  to  admission,  rejection,  &c,  of  proofs  el 
debt,  45,  278. 

Appeal — 

classes  of,  19. 

from  Court  of  Insolvency,  19. 

from  police  magistrate,  19,  200. 

does  not  operate  as  stay  of  proceedings,  20. 

time  for  appealing,  20. 

meaning  of  opposite  party,  20. 

order  must  be  drawn  up,  20. 

form  of  notice,  20. 

service,  21. 

amendment  of  notice,  21. 

deposit  in  certificate  appeals,  21. 

payment  of  deposit  into  Court,  21. 

respondent's  costs  on  abandoned,  21. 

production  of  papers  in  Supreme  Court,  21. 

judge's  notes  and  reasons,  21. 

,,  ,,  „  re-statement  of,  22. 

from  special  case  submitted  to  Insolvency  Court,  22. 
from  judicial  and  Ministerial  orders,  22. 
from  orders  in  Chambers,  22. 
from  order  approving  release,  22. 
from  certificate  applications,  22,  400. 
judge's  reasons  on  such  appeals,  400. 

from  order  refusing  insolvent  to  be  examined  on  his  own  behalf,  22. 
on  question  of  fact,  23. 
as  to  irregularity  in  action  of  judge,  23. 
as  to  discretionary  matters  and  appeals  not  allowed,  23. 
as  to  costs,  23. 
to  Privy  Council,  23. 
costs  of  appeals,  57,  58. 

rule  as  to  costs  in  certificate  appeals  by  insolvents,  58. 
in  compulsory  sequestration  proceedings,  147. 
signing  of  orders  on,  148. 
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from  Court  of  Insolvency  not  stayed  by  sequestration,  268 
from  trustee's  decision  as  to  proof  of  debt,  275. 
from  Court's  decision  in  composition,  434. 

Applications — 

« 

for  summonses,  39. 

costs  of  unsuccessful,  by  trustee,  68. 

vide  also  Practice. 

Appoi  ntment — 

of  assignee,  163. 
of  chief  clerk,  2. 
of  judge  of  Court,  1. 
of  trustee,  160. 

confirmation  of,  of  trustee,  170,  172. 
refusal  of  confirmation  of,  of  trustee,  171. 
'   of  official  accountant,  189. 
of  committee  of  inspection,  195. 

Apprentices  and  Articled  Clerks— 
preferential  claim  in  oase  of,  288. 
transfer  by  trustee  of  indenture  of  articles,  288. 

Arrest — 

of  insolvent,  warrant  for,  38. 

of  insolvent  in  certain  cases,  348,  349. 

custody  and  production  of  insolvent,  349. 

Assignee.     And  see  Trustee. 

warrant  of  attachment  by,  37. 

remuneration  and  costs.     See  Coats. 

of  creditor  may  petition  for  sequestration  of  debtor's  estate,  85. 

production  of  proofs  by  and  attendance  at  meeting  under  s.  53,  Act  of  1890, 154. 

deposit  of  proxy  with,  160. 

appointment  and  removal  of  by  Governor-in-Council,  163. 

removal  of  by  Court,  172. 

control  of  by  Court,  163,  176. 

preservation  and  realisation  of  estate  by,  164. 

power  as  to  proofs  of  debt,  164. 

attachment  of  estate,  164. 

duty  of  messenger,  164. 

seizure  of  property  in  possession  of  third  persons,  165. 

attachment  of  crops,  &c,  165. 

liability  of,  for  acts  of  bailiff,  165. 

„        as  to  issue  of  warrant,  166. 

,,        of,  when  order  nisi  discharged,  166. 
duty  to  trustee,  166. 
duty  to  insolvent,  166. 
duty  where  no  trustee  confirmed,  166,  172. 
security  to  be  given  by,  163. 
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Assignee — continued. 

must  notify  official  accountant  of  meeting  under  a.  53,  Act  of  1890,  190. 
power  of  official  accountant  to  make  enquiries  of,  and  investigate  books,  fcc,  191. 

,,  „  „  to  act  as,  in  case  of  sudden  emergency,  194. 

validity  of  lawful  acts  of,  unaffected  by  death,  resignation  or  removal,  201 
transmission  of  proof  by,  to  trustee,  273. 
assignee  to  file  statements  and  accounts,  338,  550,  645. 

Attachment — 

warrants  of,  by  assignee  or  trustee,  37,  164  to  166. 

for  non-payment  of  costs,  69. 

hindering  or  obstructing  attachment  a  misdemeanour,.  452. 

Auctioneers— 
charges  of,  751. 

accounting  by  or  other  agent  to  trustee,  184. 
sale  where  trustee  is  an  auctioneer,  184,  647. 
as  to  expenses  of  sale  when  auctioneer  employed  by  trustee,  642. 
gross  proceeds  must  be  paid  over,  642. 

Audit — 

duties  of  official  accountant  as  to,  directed  by  Court,  190. 

of  trustees  accounts  by  official  accountant,  192. 

as  to  dividends  paid  through  local  bank,  192. 

of  cash-book,  by  committee  of  inspection,  198. 

Court  may  direct  and  enforce  audit  of  account  and  payment  of  unclaimed  sod 

undistributed  moneys  in  hands  of  trustee,  324. 
audit  of  record  and  cash  books,  333. 
form  of  certificate  of  audit,  333. 
audit  by  official  accountant,  333. 
affidavit  of  no  receipts  on  audit,  334. 
audit  of  books  and  accounts  of  chief  clerk,  190. 

Auxiliary  Jurisdiction  of  Court,  16,  17. 

enforcement  of  warrants  of  the  English  Bankruptcy  Court,  39. 

Bail— 

power  of  Court  to  grant  or  refuse,  25,  349. 

Court  may  hold  insolvent  to  bail  in  opposed  certificate  application,  382. 

renewal  of  bail,  382. 

Bank — 

power  of  creditors  to  select,  for  estate,  158,-  334. 
retention  of  money  from  bank  account,  334. 
payment  into  and  out  of,  335. 

authorisation  by  Court  of  trustee*  banking  account,  336. 
penalty  for  improper  retention  of  money,  336. 
payment  into  private  bank  a  misdemeanour,  337. 
payments  into,  in  liquidation  by  arrangement,  423. 
meaning  of  "  local  bank,"  586. 


Barrister  and  Solicitor — 
may  practise,  3. 
remuneration  where  trustee,  65. 
lien  of,  67. 

interest  on  solicitor's  ooets,  69. 
petition  for  compulsory  sequestration  by,  on  guarantee  to  pay  his  costs,  98. 

„  „  „  on  undelivered  untaxed  costs,  93. 

proof  of  debt  by,  289. 

presence  of  creditor's  solicitor  at  meeting  in  liquidation  and  composition,  414. 
presence  of  debtor's  solicitor  at  meeting  in  liquidation  and  composition,  417. 
meaning  of  "  solicitor,"  585. 

Bills  of  Exchange  and  Promissory  Notes — 
proof  as  to,  293. 

production  of  same  on  proving,  294. 
proof  by  holder  of  bill,  294. 
onus  of  proof  when  fraud  proved,  296. 
proof  as  to  accommodation  bills,  296. 
extinguishment  of  proof  by  discharge  of  bill  and  parties,  297. 

„  ,,  ,,  „  specific  parties  to  bill,  297. 

production  of,  for  dividend,  321. 

disposal  of  insolvent's,  and  papers,  318. 

rights  of  Official  Accountant  to,  on  resignation  of  trustee,  193. 

trustee  to  keep,  331. 

the  Record,  332. 

the  Cash,  332. 

directions  as  to,  when  trustee  carrying  on  business,  332. 

control  of  assignee's,  by  Court,  163. 

trustee's,  by  Court,  176,  177. 
audits  of  Record  and  Cash,  333. 

power  of  Official  Accountant  as  to  trustee's,  vouchers,  *c. ,  191. 
trustee  entitled  to  insolvent's  books,  218. 
books,  Ac,  of  insolvent  not  subject  to  lien,  218. 
offences  as  to,  vide  Offence*  agaimtt  -Innolveney  Law. 
as  to  meaning  of  "  book  or  document "  in  s.  157,  Act  of  1890,  456. 


meaning  of,  445. 

directions  as  to  books  to  be  kept  by  trustee  when  carrying  on  insolvent's, 

Cmrtiticate  of  Discharge.     See  Discharge  of Insolvent. 

Certiorari— 

no  jurisdiction  of  Supreme  Court  over  Court  of  Insolvency  by,  1 1 . 


power  of  judge  sitting  in,  3,  9. 
adjournment  from  Chambers  to  Court,  9. 

adjournment  from  Court  to  Chambers,  9. 
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Cha  mbers — continued. 

appeal  from  order  iu,  22. 

applications  in  Chambers  how  made,  592. 

see  Practice. 

Chattels — 

jurisdiction  as  to  right  of  property  in,  11. 

Cheques — 

as  to  countersigning,  by  committee  of  inspection,  198. 

mode  of  payments  out  of  bank  by,  335. 

mode  of  payments  out  of  "  Insolvency  Estate  Account "  by,  337. 

Chief  Clerk— 

appointment  of,  2. 

office  hours  of,  606. 

death,  resignation,  or  removal  of,  2. 

duties  as  to  trials  by  jury,  18. 

one  may  act  for  another,  29. 

may  take  opinion  of  Court,  29. 

reference  to  judge  from  chief  clerk,  and  chief  clerk's  duty  thereto,  29,  606. 

adjournment  from  chief  clerk  to  Court,  9,  588. 

duties  as  to  preparation  and  completion  of  orders,  29,  606. 

duty  of,  as  to  affidavits,  30,  608. 

duty  of,  as  to  filing  Gazette  and  newspapers,  30,  608. 

meaning  of  "  chief  clerk,"  30,  469,  586. 

judicial  notice  taken  of  signature  of,  32. 

may  accept  petition  and  make  order  of  sequestration,  71. 

duties  of  chief  clerk  as  to  costs  and  taxation,  50-52. 

to  telegraph  chief  clerk  at  Melbourne  on  any  order  of  sequestration  being 

made,  72. 
to  forward  copy  order  to  Registrar-General,  72. 
to  notify  sheriff  by  telegraph,  73,  134. 

to  file  papers  after  conclusion  of  compulsory  sequestration  proceedings,  145. 
to  forward  copy  order  absolute  in  compulsory  sequestration  proceedings  to 

Registrar-General,  145. 
summoning  of  meeting  under  s.  53,  Act  of  1890,  by,  153. 
acts  as  chairman,  154. 
adjournment  of  meeting  by,  154. 
to  keep  register  book  of  registered  trustees  and  of  cancellations,  and  duties  as 

to  same,  168,  169,  606,  607. 
to  transmit  copy  order  of  registration  or  cancellation  to  every  other  chief 

clerk  and  to  Official  Acccountant,  168,  607. 
duties  of  Official  Accountant  in  respect  to  chief  clerk,  190. 
chief  clerk  to  report  to  Treasurer  as  to  trustee's  quarterly  statements,  339, 60S. 
duty  of,  to  peruse  all  evidence  taken  on  examination  and  report  thereon,  360. 
duty  of,  as  to  registration  of  resolution  in  composition,  430. 
registration  of  resolution  in  liquidation  by  arrangement  by,  422,  424. 
Court  may    have  production   of  and  inspect  books  and  accounts  of  chief 

clerk,  553. 
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duties  of,  as  to  security  in  Court,  595,  596. 
duties  of,  as  to  payment  into  Court,  595. 
duties  of,  as  to  applications  to  commit,  603. 
duties  of,  as  to  orders  as  to  pa}*,  &c. ,  of  insolvent,  602. 
duties  of,  as  to  jury  and  trial  by  jury,  605,  606. 
duties  of,  as  to  appeals  to  Supreme  Court,  612. 
duties  of,  as  to  special  case  for  Supreme  Court,  613. 
duties  of,  as  to  voluntary  sequestrations,  71,  72. 
to  sign  or  certify  office  copies  of  orders  nisi,  615. 
power  to  dispense  with  portions  of  schedule  filed  compulsorily,  616. 
duties  of,  as  to  debtor's  summons,  617. 

duties  of,  as  to  meetings  of  creditors,  629.    And  see  Meetings  of  Creditors. 
memorandum  by,  evidence  of  insertion  of  advertisement  in  Gazette,  or  local 
paper,  664. 

Commissions— 

to  take  evidence,  formalities  as  to,  33. 

to  take  evidence,  order  for  and  form  of,  33. 

Committee  of  Inspection,  195  to  199. 

costs  of  obtaining  sanction  under  ss.  51  and  52,  Act  of  1897,  to  purchase  by 

member  of,  60. 
appointment  of,  157,  195. 

Official  Accountant  may  act  as,  in  sudden  emergency,  19-4. 
quorum  of,  195. 
remuneration  of,  196. 
creditor  must  prove  before  acting,  196. 
meeting  of,  196. 
act  by  a  majority,  196. 
resolutions  of,  196. 

resignation  and  removal  of  member  of,  196. 
vacation  of  office  by  operation  of  law,  196,  352. 
filling  up  vacancies,  197.  * 

power  for  continuing  members  to  act,  197. 
power  of  creditors  to  increase  number  of,  to  5  if  less,  197. 
proviso  as  to  defect  of  election,  197. 

power  of  Court  or  judge  where  no  committee  appointed,  197* 
scope  of,  197. 

power  of,  to  appoint  trustee,  197. 
power  as  to  trustee's  books  and  documents,  198. 
duties  as  to  audit  of  cash  book,  198,  333. 
duties  as  to  countersigning  cheques,  198. 
duties  as  to  trading  account  of  trustee,  198. 
duties  as  to  dividends,  198. 

power  to  authorise  certain  acts  of  the  trustee,  198. 
profit  cannot  be  derived  from  estate  unless  sanctioned,  198. 
court  may  disallow  profit  or  payment,  198,  199. 
dealings  with  estate  as  to  profit  and  purchase,  199. 
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Commitments — 

jurisdiction  as  to,  24. 

to  Supreme  Court  or  General  Sessions,  25. 

for  trial  on  certificate  application,  26. 

for  contempt  of  Court,  26. 

application  for,  26,  603,  719. 

notice  and  hearing  of  application,  603. 

suspension  of  issue  of  committal  order,  603. 

power  of  Supreme  Court  on,  26. 

to  prison  by  warrant,  27. 

warrant  of,  for  prevarication,  39,  721,  723, 

„        for  contempt,  39,  721,  722. 
for  non-payment  of  costs,  69. 

of  insolvents  and  witnesses  on  examination,  367,  368. 
forms  as  to  committal  and  warrant,  367.     And  see  Forms. 
for  prevarication  or  evasion,  367. 
application  to  Supreme  Court  as  to  same,  367. 

Company — 

may  petition  for  sequestration  of  debtor's  estate,  84. 

proof  of  debt  by,  281. 

set-off  by  insolvent  contributories  and  as  to  company  in  liquidation,  315. 

examination  under  the  Companies  Act  1890,  369-372. 

Composition  with  Creditors.    See  Liquidation  by  Arrangement  and  Compositum 
vrith  Creditors. 

Cobipulsory  Certificate  Application.    See  Discharge  of  Insolvent 

Compulsory  Sequestrations— 
summons  to  witness  in,  34,  145. 
costs.     See  Costs. 
qualification  of  petitioner,  81. 
to  whom  petition  presented,  81. 
limitation  as  to  time  for  petitioning,  81. 
how  time  reckoned  in,  82. 
grounds  for,  81 ,  82,  105. 
judicial  discretion  as  to,  83. 
who  may  petition  for,  84  to  88. 
against  whom  presented,  88  to  93. 
as  to  deceased  persons'  estates,  93  to  95. 
petitition  for,  95  to  105. 

acts  of  insolvency  under  s.  37,  Act  of  1890,  105  to  132. 
order  nisi  for,  132  to  139. 
objections,  139  to  143. 

hearing  of  order  nisi  for  and  as  to  order  absolute,  143  to  147. 
appeals  as  to,  147. 
revival  of  order  nisi  for,  148  to  150. 
act  of  insolvency  under  s.  50,  Act  of  1890,  150. 
power  of  Supreme  Court  to  change  carriage  of  proceedings,  150. 
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CoMPtLSORY   SEQUESTRATIONS— COlitimild. 

power  of  Supreme  Court  to  stay  proceedings,  151. 
death  of  debtor,  continuance  of  proceedings,  151. 
filing  of  schedule  in,  146. 

CONSOLI  DAT  ION — 

of  proceedings  in  estates  of  partners,  203. 

in  separate  sequestrations  after  dissolution,  203. 

oppositions  to  certificate  applications  may  be  consolidated,  380. 

Constitution  of  the  Court,  1. 

CONTBMFT  OP  CoPRT,  26. 

examples  of  contempt,  27. 
warrant  of  committal  for,  39,  721,  722. 

failure  to  perform  certain  duties  by  insolvent  a  contempt,  342. 
,,  attend  certificate  application  a  contempt,  343. 

,,  of  debtor  to  furnish  statement  of  affairs  under  deeds  of  arrangement 

is  a  contempt,  450. 
form  of  application  by  trustee  for  committal  of  insolvent  or  other  person,  719. 
hearing  of  application,  26,  603. 
suspension  of  order,  26,  603. 
forms  of  notice,  order  and  warrant,  26,  720,  722. 
enforcement  of  order,  26. 

power  of  Supreme  Court  on  habea*  tarpon,  26. 
unauthorized  interference  with  sealed  up  properly  a  contempt,  27. 
falsification  or  alteration  of  documents,  a  contempt,  27. 

wilful  disobedience  of  subpoena  or  order  requiring  attendance  or  production  oF 
document,  a  contempt,  599. 


Contingent  1 

Debts- 

proof 

as  to, 

303 

Contracts — 

actions  or 

.joint. 

43, 

C'ONVICTS- 

■ubject  h 

>  the  a. 

Costs  and  Fees— 

I.  Stale*,  Taxation,  d'C. 
II.  Qtntraltj/. 
1.  Scales,  Taxation,  Ac,  743-751. 

scale  of  petitioning  debtor's,  54,  743. 

as  to  solicitor's  costs  in  case  of  petition  by  debtor,  609. 

scale  of  petitioning  creditor's  solicitor's  bill  of  costs,  744. 

scale  of  respondent's  costs,  747. 

scale  of  costs  of  debtor's  summons,  746. 

special  costs,  746. 

scale  of  miscellaneous  and  general  costa,  747-740. 

scale  of  allowances  to  witnesses,  751. 

scale  of  auctioneer's  charges,  751. 
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scale  of  jury  expenses,  605. 

scale  of  accountant's  charges,  751. 

scale  of  fees  to  be  paid  into  office  of  Court,  752. 

taxation,  <kc,  747. 

all  bills  must  be  taxed  by  chief  clerk,  50. 

appeal  from  chief  clerk's  taxation,  51. 

order  to  tax,  51. 

filing  of  bill,  51. 

the  allocatur,  51. 

on  special  order,  51 . 

certification  before  taxation,  51. 

notice  of  appointment,  51. 

copy  of  bill,  51. 

intervention  of  Official  Accountant,  52. 

costs  of  taxation,  52. 

register  of  bills  taxed,  and  return,  52. 

reference  to  Prothonotary  or  taxing  officer  of  any  other  Court,  52. 

appeal  from  decision  of  such  officer,  52. 

attendance  of  trustee  at  taxation,  52. 

general  regulations,  749-751. 

all  costs,  save  as  in  scale  provided  in  Appendix,  allowed  on  the  lower 

scale  in  Appendix  N  to  the  Rules  of  the  Supreme  Court,  749. 
allowance  of  Court  fees  and  other  proper  disbursements,  749. 
extra  allowance  for  length  of  sittings,  &c.,  749. 
production  of  vouchers  on  taxation,  749. 
manner  in  which  bills  of  costs  should  be  written,  749. 
allowances  as  to  certain  affidavits,  749,  750. 

allowances  for  services,  Ac,  when  solicitor  acting  for  both  parties,  750. 
allowances  for  perusal  when  solicitor  acting  for  both  parties,  750. 
allowances  in  certain  other  cases  when  solicitor  acting  for  both  parties,  750. 
definition  of  «« folio,"  750. 
allowance  for  preparation  of  minutes  of  fact  and  special  fee  when  person 

acts  as  counsel  and  attorney,  750. 
as  to  discretionary  allowances,  750. 
objections  to  items  for  review,  750. 
reconsideration  and  review  by  taxing  officer,  750. 
application  for  order  to  review,  750. 
hearing  of  same,  750. 
as  to  fees  payable  on  taxation,  750. 
deposit  on  account  of  same,  751. 

II. — Generally — Appeals  as  to,  23. 

respondent's  costs  on  abandoned  appeal,  21. 

jurisdiction  as  to,  48. 

power  to  award,  out  of  estate  or  against  any  other  person,  48. 

jurisdiction  as  to,  discretionary,  49. 

after  trial  by  jury,  49. 

scale  of,  and  regulations,  50. 

awarding,  50. 
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Costs  and  Fees — continued. 
application  for,  50. 

meaning  of  "  taxing  officer  "  in  Rules  of  1898,  586. 
forfeiture  of,  for  not  complying  with  request  to  deliver  bill,  50,  323. 
form  of  request,  51. 
intervention  of  Official  Accountant,  52. 
Supreme  Court  costs  in  insolvency  jurisdiction,  52. 
fees  in  insolvency  jurisdiction,  53. 
costs,  taxation  of,  53. 
priority  of  cost*  and  charges  payable  out  of  estate,  53. 
of  voluntary  sequestration,  54.  , 

of  petitioning  creditor,  54,  55,  56. 
of  opposed  petitions,  55. 
effect  of  subsequent  composition  resolution,  55. 
when  petitioning  creditor  is  solicitor,  55. 
of  debtor's  summons,  55. 
between  orders  nisi  and  absolute,  56. 
prior  to  petition,  56. 
of  respondent,  56. 
when  order  made  absolute,  56. 

,,       ,,        ntn  abandoned,  56." 
of  joint  respondents,  56. 

when  order  discharged,  56. 
,,        ,,  „        and  subsequent  order  granted,  57. 

of  schedule  in  compulsory  sequestration,  57. 

setting  off  respondent's  costs  against  debt,  57. 

of  revival  of  sequestration,  57. 

of  adjournment  when  order  nro  not  served,  57. 

of  appeal  in  compulsory  sequestration  proceedings,  57. 
,,        from  Insolvency  Court,  58. 

rale  as  to,  of  certificate  appeals,  58. 

on  certificate  application,  58,  379. 

power  to  adjourn  Court  on  certificate  application  until  costs,  charges  and 
expenses  are  paid,  379. 

on  Bpecial  case,  59. 

payable  out  of  suitor's  fund,  59. 

where  money  paid  into  Court,  59. 

under  liquidation  by  arrangement,  59,  427. 
where  sequestration  occurs,  60. 

of  execution  creditor  prevented  by  sequestration  from  selling,  60. 

as  to  examination,  60. 

as  to  admitted  debt  or  property  in  examination,  60/ 

of  obtaining  sanction  under  ss.  51  or  52,  Act  of  1897,  60. 

as  to  witnesses,  60,  598. 

against  a  witness,  61. 

as  to  counsel  for  witness,  61. 

auctioneer's  charges  and  accountant's  charges,  751. 

Government  fees  as  to  deeds  of  arrangements,  62,  573. 

Court  fees,  752. 
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Costs  and  Fkks— continued. 
assignee's,  62. 

„        remuneration  if  no  trustee  elected,  62. 
of  solicitor  employed  by  assignee,  62. 
trustee's,  63. 

,,        ordinary  remuneration,  63. 
apportionment  in  joint  and  separate  estates,  63. 
limit  of  remuneration,  63. 
voting  power  as  to  remuneration,  63. 
power  of  court  to  reduce  remuneration,  63. 
p  resolution  to  express  expenses  covered  by  remuneration,  64. 
and  expenses  when  no  remuneration  voted,  64. 
as  to  accountancy  charges,  64. 

remuneration  where  trustee  is  a  barrister  and  solicitor,  65. 
trustee  not  to  share  remuneration,  65. 
contravention  of  same  a  misdemeanour,  65. 
disallowance  of  remuneration  for  solicitation,  66. 
remuneration  of  trustee  in  liquidation  by  arrangement,  66,  421. 
law  costs  incurred  by  trustees,  66. 
Court  may  disallow  costs,  &c. ,  66. 
as  to  solicitor's  lien  for,  67. 

of  proceedings  instituted  by  the  assignee  or  trustee,  67. 
as  to  adoption  of  an  action  by  the  trustee,  67. 
as  to  unsuccessful  applications,  68. 
as  to  proof  of  debt,  68. 

of  unnecessary  matters  in  affidavits  and  forms,  69. 
of  shorthand  notes,  69. 

apportionment  of,  in  case  of  partnership,  329. 
payment  of,  out  of  joint  or  separate  estate,  328. 
interest  on  solicitor's  costs,  69. 
no  jurisdiction,  no  costs,  69. 
enforcement  of  order  for,  69. 
committal  and  attachment  for  non-payment  of,  69. 
accumulation  of,  to  make  up  petitioning  creditor's  debt,  97. 
as  to,  of  Official  Accountant's  application  to  Court  in  respect  to  unclaimed 

funds,  193. 
as  to,  of  Official  Accountant  acting  as  assignee,  trustee  or  committee  of 

inspection,  194. 
power  of  Official  Accountant  as  to,  195. 
paid  by  debtor  to  oppose  petition,  263. 

payment  of  lump  sum  to  solicitor  by  agreement  prior  to  insolvency,  263. 
provision  for,  in  resolution  for  composition,  429. 
jury  expenses,  605. 

Co  CRT.     See  Jurisdiction. 

Creditors.     See  Secured  Debt. 
penalty  on  bribed,  26. 
meaning  of  "  creditor,"  30,  585. 
agent  of,  may  act,  30. 
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Creditors — continued. 

costs  of  execution  creditor,  60. 

petition  by,  for  compulsory  sequestration,  SI,  et  8tq. 

assignee  of,  may  petition  for  compulsory  sequestration  of  debtor's  estate,  85. 

of  firm  may  present  petition  against  one  partner,  86. 

petition  by  joint,  for  sequestration  of  debtor's  estate,  86. 

concurring  in  act  of  insolvency  estopped  from  presenting  petition  thereon,  88. 

petitioning,  death  of,  88. 

notice  to,  of  meeting  under  a.  53,  Act  of  1890,  154. 

meetings  of,  under  s.  53,  Act  of  1890,  153,  154. 

general  meetings  of,  other  than  those  under  s.  53,  Act  of  1890, 155  to  156. 

powers  of,  in  general  meeting,  157,  158. 

appointment  of  trustees  by,  157. 

removal  of  trustee  by,  173. 

may  be  restrained  by  Court,  173. 

appointment  of  committee  of  inspection  by,  157. 

directions  to  trustee  or  assignee  by,  157,  177. 

grant  of  tools  of  trade,  furniture,  &c,  by,  158,  250. 

power  of,  to  select  a  bank,  158,  334. 

directions  by,  to  trustee  as  to  summoning  meetings,  158. 

proxies  by,  158  to  160. 

authorized  agent  of,  may  prove  and  vote,  160. 

voting  by,  160-162. 

what  creditors  entitled  to  vote  in  number  and  value,  162. 

power  to,  to  specially  appoint  any  person  as  trustee,  168. 

may  oppose  trustee's  application  for  leave  to  resign,  175. 

may  be  furnished  with  statement  of  accounts,  178,  337,  338. 

may  be  furnished  with  list  of  creditors,  179. 

power  of,  to  increase  number  of  committee  of  inspection  if  less  than  five,  197. 

rights  of  subsequent,  as  to  after  acquired  property,  214. 

may  inspect  proofs,  276. 

as  to  priorities  amongst,  in  distribution  of  estate,  317. 

provision  for,  residing  at  a  distance  by  the  trustee  for  dividend,  322. 

right  of,  who  has  not  proved  debt  before  declaration  of  dividend,  322. 

right  of,  where  proof  admitted,  323. 
right  of,  as  to  dividends  withheld  by  trustee,  323. 
may  appeal  from  order  of  release,  408. 

action  by  defrauded  creditor  in  composition  proceeding  for  balance  of  debt,  410. 
liquidation  by  arrangement  and  composition.     See  Liquidation  by  Arrange- 
ment and  Composition. 
meaning  of,  in  composition,  438. 


for  unfounded  or  malicious  petition,  146. 
as  to  actions  for  damages  pending  at  sequestration,  289. 
as  to  proof  for  unliquidated,  303,  304. 

unliquidated,  when  not  provable  in  insolvency  not  discharged  by  certificate, 
399. 


49 
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Death — 

of  chief  clerk,  2. 

of  petitioning  creditor,  88. 

of  debtor,  before  service  of  petition,  151. 

of  debtor,  after  presentation  of  petition,  73,  353. 

of  insolvent,  after  sequestration,  151,  152,  353. 

of  debtor  in  liquidation  by  arrangement,  427* 

Debt.     And  see  Proof  of  Debt. 

jurisdiction  of  Court  as  to  recovery  of,  6,  13. 

jurisdiction  of  Court  to  order  payment  of  admitted  debt  on  examination,  11 

jurisdiction  of  Court  as  to  costs  on  such  order,  60. 

Preferential.     See  Preferential  Debts. 

in  petition  for  compulsory  sequestration,  96  to  102. 

effect  of  garnishee  order  on,  in  such  petition,  100. 

secured,  in  compulsory  sequestration  proceedings,  100  to  102. 

collection  of,  180. 

due  to  insolvent  passes  to  trustee,  217. 

affected  by  doctrine  of  reputed  ownership,  246-249. 

as  to  notice  of  assignment  of,  248. 

as  to  registration  under  Book  Debts  Act  1896,  248. 

in  prior  bankruptcy  can  be  revived,  306. 

set  off  as  to  joint  and  separate  debts,  313. 

set  off  as  to  debts  payable  infuturo  and  in  prasenti,  314. 

contracting  debts  without  intending  to  pay  or  having  reasonable  expectation 

of  paying  same,  an  offence  under  s.  141  Act  of  1890,  393. 
debts  excepted  from  operation  of  certificate  of  discharge,  399. 
contingent,  incapable  of  being  fairly  estimated,  not  provable,  400. 
Crown,  not  discharged  by  certificate,  400. 
incurred  by  fraud  or  fraudulent  breach  of  trust,  not  discharged  by  certificate, 

400. 
continued  liability  of  insolvent  for  debts  incurred  by  fraud,  409. 
continued  liability  for  certain  debts  incurred  by  fraud  in  composition,  439. 
False  debts,  &c.     See  Offences  against  Insolvency  Law, 

Debtor— 

continuance  of  proceedings  on  death  of,  73. 

declaration  by,  of  inability  to  pay  debts,  79. 

subject  to  the  Acts,  88  to  93. 

in  liquidation  by  arrangement  and  composition,  vide  Liquidation  by  Arrange 

merit  and  Composition. 
death  of,  in  liquidation  by  arrangement,  427. 
-discharge  of,  in  composition,  439. 
as  to  Deeds  of  Arrangement,  See  Deed  of  Arrangement. 
meaning  of  "  debtor,"  585. 

duties  of,  in  Liquidation  by  Arrangement  and  Composition,  See  LiqnidtUitt* 
by  Arrangement  and  Composition. 

Debtor's  Summons— 

as  act  of  insolvency,  120. 
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Debtor's  Summons — continued. 

application  for,  and  form  of,  120. 

notices  thereon,  121. 

the  debt,  121. 

particulars  of  demand,  121. 

service,  122. 

application  to  dismiss,  123. 

dismissal,  124,  125. 

bond  upon  stay  of  proceedings,  124. 

proceedings  after  trial  of  validity  of  debt,  125. 

Deceased  Person's  Estate — 
sequestration  of,  77. 
form  of  schedule  in  sequestration,  77. 
right  of  trustee  against  executor,  77. 
duties  of  executors  after  filing  schedule,  78. 
administration  by  Supreme  Court  of,  78. 
compulsory  sequestration  of,  93  to  95. 

form  of  petition,  94. 

contents  of  same  and  procedure,  94. 

discretion  of  Supreme  Court  as  to  order,  94. 

as  to  voluntary  settlements  and  fraudulent  preferences  executed  prior  to 
decease,  94. 

as  to  funeral  and  testamentary  expenses,  94. 
surplus  of  estate,  95,  344. 

service  of  order  nisi  on  legal  representatives,  95. 
duties  of  executors,  Ac,  after  sequestration,  95. 
executor's  right  of  retainer,  95,  331. 
distribution  of,  and  trust  estates,  330. 
trustee  of,  may  apply  for  order  to  vest  real  estate,  330. 
executors  of  deceased  insolvent  cannot  obtain  release  under  8.  131,  Act  of 

1890,  408. 

Declaration  of  Inability-  to  Pay  Debts,  79. 

Deeds  of  Arrangement — 
examination  under,  369. 

provisions  of  Insolvency  Acts,  how  far  applicable  to,  440. 
meaning  of  "  creditors  generally,"  441. 
classes  of  deeds  dealt  with,  441-443. 
avoidance  of  unregistered  deeds,  443. 
mode  of  registration,  444. 
immaterial  errors  not  to  invalidate  deed,  445. 
form  of  register,  445. 
office  copies  of,  primd  facie  evidence,  446. 
inspection  of  register,  446. 
local  registration  of,  446. 
scale  of  fees,  448. 
power  to  make  rules,  448. 
as  to  the  trustee,  448. 
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Deeds  of  Arrangement—  continued. 

cognizance  by  Official  Accountant,  449. 

trustee  not  to  encumber  property  until  certain  time,  449. 

unclaimed  dividends  in  respect  to  past,  449. 

debtor  to  furnish  statement  of  affairs  when  required,  450. 

failure  to  do  so  contempt  of  Court,  450. 
meaning  of  " deed  of  arrangement"  in  Rules  of  1898,  586. 

Definitions.     See  Interpretation  and  Meaning  of  Terms. 

Denizens — 

subject  to  Acts,  3,  89. 

sequestration  of  estate  of,  77. 

may  petition  for  compulsory  sequestration  of  estate,  88. 

Depositions — 
taking  of,  33. 

signing  of,  on  examination,  356-358. 
inspection  of,  and  copies  of  same  on  examinations,  360. 
admissibility  of,  as  evidence,  364. 

in  criminal  proceedings,  460. 
consideration  of,  on  certificate  application,  375. 

Disabilities  of  Insolvents — 

general  provisions  of  Acts,  350. 
as  to  members  of  Parliament,  350. 
as  to  justices  of  the  peace,  350. 

as  to  officers  of  the  Public  Service,  Railway  Service,  or  officers  of  Parlia- 
ment, 350. 
as  to  members  of  police  force,  351. 
as  to  members  of  public  bodies,  351. 
as  to  Victorian  Railways  Commissioners,  351. 
as  to  jurors,  352. 

as  to  attorney  under  registered  power,  352. 
as  to  trustee  in  insolvency,  352. 
as  to  committee  of  inspection,  352. 
as  to  ordinary  trustees,  352. 

power  of  Supreme  Court  to  order  conveyance  in  latter  case,  352. 
service  of  petition  in  such  case,  353. 

Discharge  of  Insolvent — 

I.  By  Certificate  of  Discharge,  373-403. 
II.  By  Release,  403-410. 
I.— As  to  certificate  of  discharge — 

(a)  voluntary  certificate  applications,  373-379. 
procedure  by  applicant,  373. 
preliminary  affidavit,  373. 
application  to  fix  day,  373. 
form  of  same,  692. 
notices  and  advertisements,  374. 
forms  of  same,  693. 
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DiaCHABGB  of  Insolvent— continued. 

affidavit  in  support  of  application,  374. 

forms  of  same,  693. 

consideration  of  depositions  and  trustee's  report,  375. 

farther  evidence,  375. 

attendance  of  insolvent,  375,  343. 

trustee  may  be  examined,  375. 

trustee's  report,  375. 

insolvent  may  dispute  report,  376. 

affidavit  where  estate  does  not  pay  7s.  in  the  £,  376. 

application  for  dispensation,  376. 

notices  as  to  same,  376. 

evidence  in  support,  377. 

limitation  of  time  as  to  applications,  378. 

practice  on  application  after  expiration  of  twelve  months,  378. 

directions  as  to  order  on  application,  378. 

forms  of  order  and  certificate,  695-697. 

costs  as  to  certificate,  58,  379. 

power  to  adjourn  until  costs,  &c,  paid,  379. 

renewed  applications  for  certificate  and  re-hearing,  379. 

[b)  opposition  to  applications,  37&-383. 

by  trustee,  Official  Accountant,  or  proved  creditor,  379. 

opposition  without  notice  and  examination  of  insolvent,  379. 

consolidation  of  oppositions,  379. 

adjournment  of  hearing,  380. 

notice  of  objections,  380. 

hearing  of  opposed  applications,  380. 

examination  and  cross-examination  of  insolvent,  381. 

Court  may  hold  insolvent  to  bail  in  opposed  application,  382. 

form  of  warrant,  382. 

renewal  of  bail,  382. 

corrupt  forbearance  to  oppose,  382. 

protection  of  bond  fide  holders  without  notice,  382. 

penalty  on  bribed  creditor,  382. 

form  of  information  against  bribed  creditor  and  affidavit,  382. 

proof  disallowed  for  bribe,  383. 

Official  Accountant  may  oppose  certificate  and  dispensation, 

194,  379. 
trustee  may  oppose  certificate,  379. 
trustee  may  oppose  dispensation,  376. 
a  creditor  who  has  proved  may  oppose  certificate  application, 

379. 
a  creditor  who  has  proved  may  oppose  grant  of  dispensation, 

376. 

(c)  compulsory  certificate  applications,  383-384. 

procedure,  383. 

warrant  relating  thereto,  39. 

(d)  powers  of  Court  as  to  granting,  refusing  or  suspending  cer- 
tificates, 384-398. 
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Discharge  of  Insolvent— continued. 

general  powers  of  and  procedure  by  Court,  384. 

conditional  certificate,  385. 

absolute  discharge  notwithstanding  non-compliance    with 

tions,  385. 
application  by  insolvent  for  modification  of  order,  386. 
trustee  may  be  examined,  386. 
preferential  claims  to  be  paid  or  satisfied  or  consent  to  be 

given,  386. 
hearing  when  examination  pending,  386. 
adjournment,  386. 
refusal  in  unopposed  matters,  386. 
refusal  and  suspension  in  reference  to  fraudulent  settlement!, 

231,387. 
refusal  in  case  where  insolvent  guilty  of  felony  or  misdemeanour 

under  the  Acts,  387. 
power  of  Court  to  sentence  to  imprisonment  in  such  cases,  387. 
refusal  or  suspension  of  certificate  for  offences  under  a.  141, 

387-397. 

power  of  Court  to  sentence  to  imprisonment  in  such  cases,  387. 

as  to  failure  to  keep  reasonable  accounts  and  entries,  388. 

as  to  unsatisfied  judgment  for  assault,  breach  of  promise,  seduc- 
tion, malicious  injury,  or  damages  in  divorce,  389. 

as  to  frivolous  defences  and  claims  against  creditors,  389. 

as  to  wilfully  delaying  sequestration  to  benefit  certain  creditor*, 
390. 

as  to  gambling  extravagance  or  vice,  391. 

as  to  non-compliance  with  lawful  directions  of  assignee  or  trustee, 
391. 

as  to  carrying  on  trade  by  means  of  fictitious  capital,  391. 

as  to  failure  to  make  a  full  and  fair  disclosure  of  property,  392. 

as  to  violation  of  or  omission  to  comply  with  provisions  of  the 
Acts,  393. 

as  to  contracting  debts  without  intending  to  pay  or  having 
reasonable  expectation  of  paying  same,  393. 

as  to  unjustifiably  making  away  or  disposing  of  property  394. 

as  to  unlawfully  expending  or  appropriating  trust  money,  396. 

as  to  giving  a  creditor  a  fraudulent  preference.  397. 

warrant  on  order  refusing  certificate}  and  sentencing  to  imprison- 
ment, 39,  697. 

power  of  Court  to  commit  insolvent  for  trial  for  certain  offences, 
26,  387. 

power  of  Court  to  suspend  certificate  for  fraudulent  or  culpably 
negligent  conduct,  398. 

object  and  nature  of  such  provision,  398. 

(e)  form  and  effect  of  certificate,  398-400. 
order  for  certificate,  399. 
form  of  certificate,  398. 
effect  of  certificate,  399. 
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certificate,  evidence  of  sequestration,  399. 

debts  excepted  from  operation  of  certificate,  399. 

debts  due  to  insolvent  estate  by  insolvent  trustee  or  assignee,  399. 
partners  and  joint  debtors  unreleased,  399. 

unliquidated  damages  arising  otherwise  than  by  reason  of  con- 
tract or  promise  in  certain  cases,  399. 

contingent  debts  incapable  of  being  fairly  estimated,  399. 

Crown  debts,  400. 

alimony,  400. 

maintenance  of  neglected  child,  400. 

maintenance  of  wife  and  children,  400. 

debts  incurred  or  for  which  forbearance  has  been  obtained  by 
fraud  or  fraudulent  breach  of  trust,  400. 

liability  under  a  judgment  for  seduction  affiliation  and  main- 
tenance orders  and  orders  in  matrimonial  causes  in  certain 
cases,  400. 

( / )  appeal  from  certificate  decisions,  400. 

appeal  from  order  on  certificate  applications,  22,  400. 

appeal  from  refusal  to  allow  insolvent  to  be  examined  on  his  own 

behalf,  22,  23. 
judge's  reasons  on  appeal,  400. 
deposit  in  certificate  appeals,  21. 
rule  as  to  costs  on  appeal,  58,  400. 

(g)  certificates  under  old  law,  401-403. 

certificates  granted  under  old  law  but  not  confirmed,  401. 
certificates  granted  under  old  law  but  refused  by  Supreme  Court 

on  appeal,  401. 
application  to  Melbourne  court  where  certificate  has  been  refused 

under  old  law,  402. 
procedure,  402,  403. 

II.  Release  of  insolvent  estate,  403-410. 

(a)  release  under  s.  131,  Act  of  1890,  403. 
effect  of  Act  of  1897,  404. 
number  and  value  of  creditors,  404. 
statutory  number  unaffected  by  preference  payments,  404. 
agreement  confined  to  proved  creditors,  404. 
what  creditors  are  bound  by  agreement,  22,  406. 
nature  and  form  of  application,  405. 

form  of  notice,  691. 
service,  405. 

the  grant  of  the  release,  406. 
terms  on  which  order  is  made,  406. 
provision  for  costs  and  charges,  407. 
in  certain  cases  7s.  in  the  £  required,  407. 
power  of  Court  to  secure  amount  payable  to  creditor,  407. 
proved  creditor,  offioial  accountant  or  trustee  may  support  or 
oppose  application,  407. 
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Discharge  of  Insolvent — continued. 

form  of  release  order,  407. 

report  of  trustee,  407. 

creditor  may  appeal  from  order,  408. 

power  of  Court  to  sequestrate  estate,  408. 

grant  of  release  restricted  to  insolvent,  408. 

review  of  and  setting  aside  order  for  release,  408. 

(b)  release  under  s.  132,  Act  of  1890,  on  payment  of  debts  in  full,  409. 

(c)  effect  of  release  order,  409. 

continued  liability  for  debts  incurred  by  fraud,  409. 
action  by  alleged  defrauded  creditor,  410. 
discharge  of  debtor  in  liquidation  by  arrangement,  425. 
setting  aside  by  Court,  426. 

Disclaimed  Property,  as  to,  210-213. 

proof  by  person  injured  by  disclaimer,  306. 

Discovery,  600. 

Discretionary  Matters— 
appeals  as  to,  23. 
discretion  as  to  compulsory  sequestration,  83,  146. 

,,  ,,  ,,  ,,  of  deceased  person's  estate,  94. 

Distribution  of  Estate,  315  to  339. 
order  of  distribution,  315. 
preferential  debts,  317. 
disposal  of  insolvent's  books  and  papers,  318. 

declaration  and  distribution  of  dividends,  318  to  324.     See  also  Dividend*. 
right  of  creditor  who  has  not  proved  debt  before  declaration  of  dividend,  323. 
right  of  creditor  where  proof  admitted,  323. 
payments  out  of  insolvency  unclaimed  dividend  fund,  325. 
accounts  by  trustees  of  unclaimed  funds,  325. 
payment  of 'percentage  to  treasury,  326. 
distribution  of  partnership  estate,  327  to  329. 
distribution  of  deceased  person's  and  trust  estates,  330. 
trustee  of  deceased  person's  estate  may  apply  for  order  to  vest  real  estate,  330. 
executor's  right  of  retainer,  331. 
books  to  be  kept  by  trustee.    See  Boohs. 
audit.    See  Audit. 

as  to  power  of  creditors  to  select  bank  for  estate,  334. 
as  to  payments  into  and  out  of  bank,  335. 
as  to  insolvency  estates  account,  335. 
as  to  payments  into  such  account,  335. 
as  to  order  for  urgent  payments  by  Court,  335. 
as  to  order  for  urgent  payments  by  police  magistrate,  336. 
as  to  authorisation  by  Court  of  trustee's  banking  account,  336. 
as  to  payments  out  of  insolvency  estates  accounts,  337. 
payment  of  money  into  private  account  of  trustee  a  misdemeanour,  337* 
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as  to  investment  of  surplus  funds,  337. 

as  to  trustee's  statements  of  disposal  of  estate,  338,  339. 

as  to  duty  of  chief  clerk  to  report  to  Treasurer  as  to  statements,  339. 

District — 

assigned  to  judges,  16. 

in  which  petitions  for  voluntary  sequestrations  presented,  76. 

where  proceedings  commenced  in  wrong  district,  76. 

endorsement  of  en  petition  for  compulsory  sequestration,  103. 

effect  of  absence  of  such  endorsement,  104. 

effect  of  wrong  endorsement,  104. 

meaning  of  "  district,"  469,  585. 

Dividends — 

power  of  committee  of  inspection  as  to  payment  of,  198. 

declaration  and  distribution  of  dividends,  318-325. 

prescribed  limitation  of  time,  318. 

advertisement  of  payment,  318. 

provision  in  case  of  creditor  appealing  as  to  rejection  by  trustee  of  a  proof,  319. 

form  of  statement  accompanying  notice  of  dividend,  319,  705-706. 

form  of  Gazette  notice  and  dividend,  319,  705,  708. 

trustee  must  prepare  list  of  proofs  filed  for  chief  clerk,  320. 

payment  of,  320. 

postponement  of,  320. 

production  of  bills,  notes,  &c.,  321. 

final,  321. 

notice  of  final,  321. 

may  be  sent  by  post,  321. 

provisions  for  creditors  residing  at  a  distance  (a)  by  the  trustee,  (b)  by  the 

Court,  322. 
right  of  creditor  who  has  not  proved  debt  before  declaration  of,  322. 
liability  of  assignee  and  trustee,  323. 

declaration  of,  as  to  forfeited  taxable  claims  against  the  estate,  323. 
no  action  for,  323* 
as  to,  withheld  by  trustee,  323. 
insolvency  unclaimed  dividend  fund,  323-326. 
unclaimed,  to  be  paid  into  unclaimed  dividend  fund,  324. 
Court  may  order  trustee  to  furnish  account  of  money  available  for  fund  and 

may  direct  audit  and  enforce  payment,  324. 
investment  of  money  in  insolvency  unclaimed  dividend  fund,  325. 
payments  out  of  insolvency  unclaimed  dividend  fund,  325. 
accounts  by  trustee  of  unclaimed  funds,  325. 
joint  and  separate,  328. 

as  to,  in  liquidation  by  arrangement,  425,  658. 
unclaimed,  in  respect  to  past  deeds  of  arrangement,  449. 

Documents.    See  Papers. 

Electric  Lines  and  Apparatus— 
do  not  pass  to  trustee,  254. 
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Enforcement— 
of  orders,  3,  42. 
for  costs,  69. 
for  contempt,  26. 

Estate.     And  see  Property, 

surplus  of,  in  case  of  deceased  person,  95. 

individual's  estate  in  voluntary  sequestration,  71. 

partnership  estates  in  voluntary  sequestrations,  73. 

deceased  person's  and  trust  estates  sequestrations,  77. 
„  ,,        in  compulsory  sequestration,  93. 

administration  of,  153  to  339. 

attachment  of,  by  assignee  or  trustee,  164. 

preservation  of,  by  assignee,  164. 

order  for  preservation  of,  on  resignation  of  trustee,  175. 

discretion  of  trustee  as  to  management  of,  176. 

dealing  with,  by  committee  of  inspection,  198,  199. 

vesting  of,  200,  203. 

limitation  of  claim  by  trustee  to  land,  201. 

vesting  of,  when  trustee  appointed  under  Part  IX.,  Act  of  1890,  202, 422. 
,,         joint  and  separate  estate  on  sequestration  of  estate  of  firm,  202. 

consolidation  of  proceedings  in  case  of  separate  sequestrations  of 
estates,  203. 

vesting  of  such  estates  in  same  trustee,  203. 

in  new  assignee  or  trustee  after  death,  resignation,  or  removal  of  prior 
trustee,  203. 

distribution  of  estate,  315  to  339. 

trustee  of  deceased  person's  estate  may  apply  for  order  to  vest  real  estate,  330. 

custody  of,  by  receiver  or  manager  in  liquidation  by  arrangement  and  composi- 
tion, 414. 

meaning  of  insolvent  estate,  469. 

Estoppel — 

creditors  concurring  in  act  of  insolvency  estopped  from  presenting  petition. 
88,  108. 

Evidence — 

proof  of  insolvency  in  action  or  proceeding,  31. 

proof  of  election,  appointment  and  confirmation  of  trustee,  32. 

proof  of  advertisement,  32. 

minutes  of  meetings,  primd  facie  evidence,  32. 

judicial  notice  as  to  signature  of  judge  or  chief  clerk,  32. 

judicial  notice  as  to  person  taking  affidavit,  35,  598. 

judicial  notice  as  to  seal  of  Court,  32. 

how  evidence  taken,  33. 

formalities  as  to  commissions,  33. 

order  for  and  form  of  commissions,  33,  599. 

taking  of  depositions,  33. 

shorthand  notes  and  writers,  33. 

subpoenas  and  service  in  matters  in  Court,  33,  34,  598. 
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summons  to  witness,  34. 

evidence  of  service  of  subpoena,  34. 

form  of  subpoena,  715. 

summons  to  witness  in  compulsory  sequestrations,  34. 

form  of  same,  578. 

admissions  of  documents  and  facts,  34,  600. 

production  of  documents,  34,  599. 

notice  to  produce,  600. 

lien  on  documents  ineffectual  as  against  trustee,  34. 

disobedience  of  subpoena  or  order,  34. 

discovery  and  interrogatories,  35,  600. 

Court  may  call  petitioning  creditor  as  a  witness  in  compulsory  sequestration 

proceedings,  144. 
power  of  Official  Accountant  toxcause  subpoena  to  be  issued,  195. 
signing  of  and  forwarding  evidence  and  exhibits  by  Police  Magistrate,  199. 
parol,  admissible  to  show  valuable  consideration  for  settlement,  226. 
as  to  fraudulent  preference,  237. 

as  to  proof  of  custom  in  case  of  reputed  ownership,  246. 
of  insolvency  necessary  on  application  to  stay  proceedings  against  insolvent,  267. 
reduction  of,  to  writing  and  shorthand  writers  on  examinations,  359,  360. 
on  examinations.     See  Examinations. 

on  certificate  applications  and  applications  for  dispensation,  375,  376,  380, 381. 
certificate,  evidence  of  sequestration,  399. 
of  trustee's  appointment  in  liquidation  by  arrangement,  422. 
of  debtor's  compliance  with  Acts  in  liquidation  by  arrangement,  424. 
registration,  evidence  of  passing  of  resolutions  in  liquidation  by  arrangement, 

425. 
registration  of  resolutions  in  compositions,  434. 

office  copy  of  or  extracts  from  deeds  of  arrangement  primd  facie  evidence,  446. 
evidence  as  to  criminal  offences,  459. 
admissibility  of  depositions  as  to  same,  460. 
parol  evidence  of  examination,  460. 
proof  of  proceedings,  460. 
exhibits  generally,  461. 
costs  of  witnesses,  61,  598. 
shorthand  notes,  &c,  360,  599. 
shorthand  writers,  360,  599. 

power  of  court  to  order  attendance  of  person  to  produce  documents,  599. 
disobedience  of  order  or  subpoena  a  contempt  of  Court,  599. 
conduct  money,  61 ,  600. 
proof  of  advertisement  in  Gazette  or  local  paper,  664. 

Examinations— 

appeal  from  order  refusing  insolvent  to  be  examined  on  his  own  behalf^in 

certificate  application,  22,  23. 
warrants  as  to,  39. 
costs  as  to,  60. 
power  of  Court  to  examine  trustee  on  oath  as  to  insolvency,  176. 
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Examinations — continued, 

by  Police  Magistrates,  199,  200,  368,  369. 
practice  under  s.  134,  Act  of  1890,  355,  356. 

examination  sitting,  355. 

form  of  application  and  order,  355,  688. 

direction  to  trustee,  356. 

notice  of,  to  creditors  and  advertisement,  356. 

form  of  notice,  356,  689. 

by  trustee  or  creditor  without  notice  to  insolvent,  356. 

adjournment,  356. 

signing  of  depositions,  356. 

forms  of  notes,  356,  690. 

conduct  money,  61. 

failure  of  debtor  to  attend  examination  sitting  and  committal,  356. 

form  of  warrant,  357,  721. 

by  commission,  33. 
practice  under  s.  135,  Act  of  1890,  357-359. 

examination  of  insolvents  and  other  persons,  357. 

examination  of  insolvents  by  trustee  or  creditor  without  notice,  357. 

form  of  request,  358,  689. 

direction  to  trustee  for  examination,  358. 

notice  of,  358. 

form  of  summons,  358,  689. 

witnesses  expenses  conduct  money  and  costs,  60-61. 

production  of  documents  by  witnesses,  357,  358. 

signing  of  depositions,  358. 

forms  of  notes,  359,  690. 

apprehension  by  warrant  of  person  refusing  to  attend  Court  or  produce 
documents,  359. 

form  of  warrant,  359,  723. 

warrant  where  witness  out  of  jurisdiction,  359. 

adjournment  of,  359. 

on  commission,  33. 

form  in  case  of  mental  and  physical  disability,  359,  691. 

power  of  Court  to  order  delivery  of  property    or    payment    of  debt 
admittedly  belonging  or  due  to  insolvent,  12,  13. 

reduction  of  evidence  to  writing  and  shorthand  writers,  359,  360. 

forms  of  appointment  of  shorthand  writers,  declaration  and  notes  of 
examination,  360,  690. 

duty  of  chief  clerk  as  to  evidence,  360. 

inspection  of  depositions  and  copies  of  same,  360. 

nature  of  the  examination,  361. 

as  to  the  insolvent,  361. 

privilege  of  other  witnesses,  302. 

witness  may  be  cross-examined,  363. 

when  action  pending  against  witness,  363. 

explanation  of  evidence,  363. 

admissibility  of  depositions  as  evidence,  364. 
•  against  third  persons,  364. 
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as  to  suggested  answers,  364. 

personal  examination  of  insolvent,  365. 

production  of  documents,  365. 
power  to  order  insolvent  to  file  accounts,  366. 
committal  of  insolvents  and  witnesses,  367. 
forms  as  to  committal,  367,  719-723. 
application  to  Supreme  Court  as  to  committal,  368. 
examination  in  cases  of  liquidation  by  arrangement.  369. 
examination  in  cases  of  composition,  369,  437. 
examination  under  deeds  of  arrangement,  369. 
under  Companies  Act  1890,  369-372. 

practice  assimilated  to  that  of  insolvency,  369. 

judge's  discretion  as  to  the  examination,  370. 

appeal  from  order,  370. 

application  is  ex  parte,  370. 

powers  of  commissioner,  370. 

nature  of  the  examination,  371. 

return  of  examination,  372. 
of  insolvent  without  notice  on  certificate  application,  379. 
certificate  application  may  be  heard  notwithstanding  examination  pending, 

386. 
fraudulent  failure  to  fully  and  truly  discover  on  examination  a  misdemeanour, 

453. 

Execution,  46,  603. 
writs  of,  603. 
how  tested,  603. 
praecipe,  604. 

forms  of  praecipe  and  writs.     See  Forma. 

issuing,  not  within  meaning  of  "  continuing  of  an  action,"  265.  v 
costs  of  creditor  under  s.  79,  269. 
effect  of  order  of  sequestration  upon,  269. 

Executors — 

.petition  by  for  sequestration,  77. 
.  liability  of  for  devastavit,  77. 
duties  of  after  filing,  78,  95. 

as  to  petition  by  for  sequestration  of  debtor's  estate,  85. 
right  of  retainer  in  insolvency,  95. 

how  affected  by  Administration  and  Probate  Act  1898,  331. 
duties  of,  after  compulsory  sequestration  of  estate,  95. 
proof  by,  and  administrators,  298. 

Exhibits,  custody  of,  461. 

Fees.     See  Costs. 
Firm.     See  Partners. 
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Forms— Forms  prescribed,  69. 

power  of  court  or  judge  as  to  altering  forms  and  substituting  newborns, 
70. 

costs  of  unnecessary  matter  in,  70. 

form  of  notice  of  appeal,  20. 

,,      sheriffs  return  under  s.  37,  128. 

,,      summons  to  witness  in  compulsory  sequestration,  578. 

general  title  of  forms,  666. 
forms  as  to  voluntary  sequestration — 

declaration  of  inability  to  pay,  666. 

debtor's  petition,  666. 

schedules  and  affidavits,  667-670. 

order  upon  debtor's  petition,  670. 
forms  as  to  debtor's  summons*- 

debtor's  summons,  670. 

affidavit  of  service  of  debtor's  summons,  671. 

substituted  service  of  debtor's  summons  {Gazette  notice),  671. 

substituted  service  of  debtor's  summons  (notice  in  local  newspaper),  671. 

affidavit  on  application  to  dismiss  debtor's  summons,  672. 

bond  on  stay  of  proceedings,  672. 

notice  of  sureties,  673. 

order  on  application  to  dismiss  debtor's  summons,  673. 
forms  as  to  compulsory  sequestration — 

creditor's  petition,  673. 

creditor's  petition  (estate  of  deceased  debtor),  674. 

affidavit  of  truth  of  statements  in  petition,  675. 

,,  ,,  „  joint  petition,  675. 

order  nisi  on  creditor's  petition,  676. 

order  enlarging  order  nut,  677. 

affidavit  of  service  of  order  nisi,  677. 

order  for  substituted  service  of  order  nwt,  677. 

notice  by  debtor  of  intention  to  oppose  order  ntsi,  678. 

summons  to  witness,  578. 

order  absolute,  678. 

order  discharging  order  nisi,  679. 
forms  as  to  trustees— 

application  to  be  registered  under  s.  17,  Act  of  1897,  679. 

affidavit  in  support  as  to  past  dividends,  742. 

advertisement  in  Gazette  and  local  papers,  679. 

order  for  registration,  680. 

form  of  register  book,  680. 

notice  of  appointment  by  creditors  of  a  person  in  respect  to  a  particular 
case,  680. 

order  for  registration  of  a  person  under  s.  18,  Act  of  1897,  681. 

form  of  register  book  for  trustees  under  s.  18,  Act  of  1897,  681. 
*  bond  of  trustee,  681. 

affidavit  of  justification  by  surety,  682. 

acceptance  of  office  by  trustee,  682. 

form  of  order  confirming  trustee,  682. 
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notice  for  Gazette  of  the  appointment  of  trustee,  683. 

,,  ,,  removal,  683. 

notices  of  meetings  and  as  to  removal,  &c,  see  Forms  as  to  Meetings  of 

Creditors. 
cash  book,  683. 
statement  of  the  application  and  disposal  of  estate,  685. 

,,  assets  and  receipts,  686. 

application  for  directions  by  trustees,  703. 
order  on  application  of  trustee  for  directions,  704. 
disclaimer  by  trustee,  704. 
notice  of  disclaimer,  704. 
affidavit  verifying  trustee's  account,  709. 

certificate  by  committee  of  inspection  as  to  trustee's  account,  709. 
trustee's  trading  account,  709. 
profit  and  loss  account  (trading  account),  710. 
affidavit  verifying  trustee's  trading  account,  710. 
statement  of  accounts  under  s.  39  of  the  Insolvency  Act  1897,  710. 
annual  return  to  be  made  by  trustees,  742. 
warrant  of  attachment,  720-722. 

See  also  Forms  as  to  Meetings  of  Creditors,  and  Forms  as  to  Estate  and 
Dividends. 
forms  as  to  examinations — 

order  to  insolvent  to  attend  and  be  examined  or  to  attend  a  meeting  of 

creditors  under  s.  128,  Act  of  1890,  688. 
application  by  assignee  or  trustee  for  an  examination  sitting  under  s.  134, 

Act  of  1890,  688. 
order  under  s.  134,  Act  of  1890,  688. 

notice  of  day  of  examination  under  8.  134,  Act  of  1890,  689. 
request  in  writing  under  s.  135,  Act  of  1890,  689. 
summons  under  s.  135,  Act  of  1890,  689. 
appointment  of  shorthand -writer  to  take  examination  of  debtor  or  witness, 

690. 
declaration  of  shorthand-writer,  690. 
notes  of  examination  of  debtor  or  witness  where  a  shorthand-writer  is 

appointed,  690. 
notes  of  examination  of  debtor  or  witness  where  a  shorthand-writer  is  not 

appointed,  690. 
order  as  to  examination  of  debtor  who  is  suffering  from  mental  or  physical 

affliction  or  disability,  691. 
admission  of  debt  by  debtor  of  insolvent,  713. 
order  to  pay  admitted  debt,  713. 
writs  of  fieri  facias  on  same,  717,  718. 

warrant  to  apprehend  a  person  summoned  under  s.  135,  Act  of  1890,  723. 
warrant  of  committal  for  prevarication,  723. 
order  for  discharge  from  custody  on  contempt,  724. 
forms  as  to  discharge  of  debtor — 
release — 

application  to  Court  to  fix  a  day  of  hearing,  691. 
form  of  notice  under  ss.  131  and  132,  Act  of  1890,  691. 
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order  to  release  estate  from  sequestration  on  a  composition,  691. 
order  releasing  estate  from  sequestration  on  release  or  payment  in 
full,  692. 

certificate — 

application  to  Court  to  fix  a  day  for  hearing,  692. 

Gazette  notice,  693. 

notice  to  trustee  of  application  and  for  dispensation,  693. 

notice  to  creditors  of  application  and  for  dispensation,  693. 

affidavit  of  posting  notices  to  creditors,  693. 

notice  of  opposition  by  creditors  where  required  by  Court  to  be 
furnished,  694. 

order  under  s.  149,  Act  of  1890,  694. 

order  giving  leave  to  insolvent  to  apply  for  certificate,  694. 

order  granting  certificate  unconditionally,  695. 

order  refusing  dispensation,  695. 

order  suspending  certificate,  695. 

order  for  certificate  subject  to  conditions  as  to  earnings,  after- 
acquired  property  and  income,  696. 

order  refusing  certificate,  696. 

form  of  unconditional  certificate,  697. 

affidavit  of  insolvent  where  certificate  has  been  granted  conditionally 
as  to  after-acquired  property  or  income,  697. 

warrant  under  s.  149,  Act  of  1890,  697. 

warrant  upon  order  refusing  certificate  and  sentencing  to  imprison- 
ment, 697. 

form  of  information  under  s.  147,  Act  of  1890,  724. 

affidavit  of  informer,  725. 

order  under  s.  147,  Act  of  1890,  716. 

warrant  to  hold  to  bail  under  s.  148,  Act  of  1890,  723. 

forms  as  to  proof  of  debt — 

general  form,  698. 

proof  of  debt  as  to  workman,  699. 

notice  of  rejection  of  proof  of  debt,  700. 

general  proxy,  700. 

special  proxy  and  certificate,  701. 
forms  as  to  meetings  of  creditors — 

Gazette  notice  of  meetings  under  s.  53,  Act  of  1890,  687. 

notice  to  creditors  under  s.  53,  Act  of  1890,  687. 

affidavit  of  postage  of  notices,  687. 

list  of  creditors  assembled  at  meetings,  702. 

order  of  Court  for  general  meeting,  702. 

notice  of  meeting  (general  form),  702. 

affidavit  of  postage  of  notices  (general  form),  702. 

notice  to  creditors  of  meeting  to  remove  trustee  and  to  appoint  a  person 
to  fill  vacancy,  703. 

notice  of  meeting  to  be  held  to  appoint  new  trustee,  703. 
forms  as  to  estate  and  dividends — 

order  of  transfer  of  proceedings,  687. 


INDEX.  785. 

m 

Fobms — continued. 

Gazette  notice  of  transfer  of  separate  estate  to  joint  estate,  705. 

notice  in  Gazette  of  intended  dividend,  705. 

notice  to  creditors  of  intention  to  declare  dividend,  705. 

statement  to  accompany  notice  of  dividend  and  application  for  release,  705. 

certified  list  of  proofs  filed  and  application  for  issue  of  cheque  for  dividend 
on  Insolvency  Estates  Account,  707. 

certified  list  of  proofs  filed,  local  bank  case,  707. 

notice  of  dividend  and  authority,  708. 

notice  to  creditors  claiming  to  be  creditors  of  intention  to  declare  final 
dividend,  708. 

application  by  creditor  for  order  for  trustee  to  pay  dividend  'withheld  and 
order  thereon,  708-709. 

application  to  Court  to  authorize  payments  out  of  the  Insolvency  Estates 
Account,  and  order  for  payment  out  of  same,  711. 

warrant  of  attachment,  720. 
forms  as  to  salary,  pay,  half  -pay ,  &c. ,  of  insolvent — 

notice  to  insolvent,  711. 

order  setting  aside  pay,  712. 
forms  and  scales  as  to  costs — 

request  to  deliver  bill  for  taxation,  712. 

allocatur  for  costs  of  debtor's  petition,  712. 

allocatur,  712. 

register  to  be  kept  by  taxing  officer,  712. 

return  by  taxing  officer,  713. 

petitioning  debtor's  solicitor's  bill  of  costs,  743. 

petitioning  creditors'  solicitor's  bill  of  costs,  744. 

special  costs,  746. 

scale  as  to  taxation  of  petitioner's  costs,  747. 

debtor's  solicitor's  costs,  747. 

miscellaneous  and  general  costs,  747. 

general  regulations,  749. 

allowances  to  witnesses,  751. 

auctioneer's  charges,  751. 

accountant's  charges,  751. 

schedule  of  fees  payable  in  Court,  752. 
Forms  as  to  practice  motions,  committal  warrants,  &c. — 

summons  under  s.  96,  Act  of  1890,  713. 

notice  of  motion,  714. 

notice  of  defence,  714. 

subpoena,  715. 

order  to  Postmaster-General  to  deliver  letters  under  s.  104,  715. 

issues  of  fact  for  trial  by  jury,  715. 

oath  to  be  administered  to  officer  of  Court  taking  charge  of  jury,  742. 

memorandum  by  chief  clerk  of  gazetting  and  filing,  715. 

praecipe  on  issuing  execution,  716. 

writ  of  fieri  facia*  on  an  order  for  payment  of  debt,  716. 

„  ,,  ,,  ,,  ,,        by  instalments  of  debt  due  to 

insolvent  estate,  717. 

so 
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writ  of  fieri  facia*  on  an  order  for  payment  of  debt  admitted  in  Court  to 

be  due  to  estate,  717. 
writ  of  fieri  facias  on  an  order  for  payment  by  instalments  of  debt 

admitted  in  Court  to  be  due  to  estate,  718. 
writ  of  fieri  facias  on  an  order  for  payment  of  debts  admitted  in  Court  to 

be  due  to  estate  of  insolvent  and  costs  assessed  by  the  Court,  718. 
writ  of  fieri  facias  on  an  order  for  payment  of  costs  to  be  taxed,  718. 
writ  of  venditioni  exponas,  719. 

application  by  trustee  for  committal  of  insolvent  or  other  person,  719. 
affidavit  in  support  of  application  for  committal  of  debtor  for  contempt 

under  s.  128,  Act  of  1890,  719. 
notice  of  application  for  committal  under  s.  128,  Act  of  1890,  720. 
order  of  committal,  720. 
warrant  of  attachment  by  trustee,  720. 
warrant  against  debtor  about  to  quit  Victoria,  721. 
search  warrant,  721. 
warrant  of  seizure,  722. 
warrant  of  committal  for  contempt,  722. 
order  for  discharge  from  custody  on  contempt,  724. 
order  for  production  of  person  in  prison  for  contempt  to  be  examined 

before  the  Court,  724. 

torms  as  to  liquidation  by  arrangement  and  composition  with  creditors — 
petition  under  ss.  153  and  154,  725. 
affidavit  in  support,  726. 
notice  to  creditors  of  general  meeting,  726. 
affidavit  of  proof,  726. 
notice  for  Gazette,  727. 
nomination  of  receiver  or  manager,  727. 
statement  of  affairs,  728-733. 

list  of  bills,  &c,  to  be  added  to  statement,  if  necessary,  734. 
order  changing  place  of  meeting,  734. 
list  of  creditors  assembled,  734. 

resolutions  and  signatures  at  first  general  meeting,  735. 
affidavit  used  upon  registration  of  an  extraordinary  resolution,  735. 
certificate  of  trustee's  appointment,  736. 
notice  to  creditors  to  come  in  and  prove  debts,  736. 
notice  to  claimant  of  trustee's  rejection  of  claim,  736. 
form  of  petition  of  creditor  who  has  had  no  notice  of  liquidation  or  com* 

position,  736. 
certificate  by  creditors  of  debtor's  discharge,  737. 
report  of  trustee  as  to  debtor's  discharge,  737. 
debtor's  discharge  under  s.  153,  737. 
resolutions,  &c,  at  first  general  meeting  where  com  position  resolved 

on,  737. 
notice  convening  second  general  meeting,  738. 
resolution  at  second  general  meeting,  738. 

application  to  Court  to  appoint  day  for  approving  composition,  739. 
advertisement  and  notice  to  creditors  and  Official  Accountant,  739. 
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affidavit  of  postage  of  notices,  740. 

notice  of  opposition  to  composition,  740. 

order  on  application  to  approve  compositions,  740. 

notice  to  creditor  of  intention  to  pay  composition,  741. 

application  for  enforcement  of  provisions  in  a  composition,  741. 

affidavit  in  support,  741. 

order  for  enforcement,  741. 

Fraudulent  Preference,  232,  239. 

as  to  same  on  sequestration  of  deceased  persons'  estate,  94. 

nature  of  the  doctrine,  232,  et  seq. 

pressure,  234. 

effect  of  Act  of  1897,  235. 

good  faith  and  valuable  consideration,  235. 

cases  held  to  be  outside  the  doctrine,  237. 

evidence  as  to  fraudulent  preference,  237. 

as  an  Act  of  insolvency,  238. 

as  to  imprisonment  of  Fraudulent  Debtors  Act  1890,  238. 

as  to  trading  companies  registered  under  Companies  Act  1890,  239. 

as  to  proof  by  fraudulently  preferred  creditor,  283. 

set-off  cannot  be  pleaded  in  answer  to  claim  for  money  received  by  way  of 

fraudulent  preference,  314. 
insolvent  giving  creditor  a,  an  offence  under  s.  141,  Act  of  1890,  397. 

Fraudulent  Settlements.    See  Settlements. 

Friendly  Society — 

preferential  claim  of,  in  certain  cases,  287. 

Funeral  and  Testamentary  Expenses.     See  Preferential  debts. 

(iAZETTE— 

filing  of,  30,  36. 

advertisements.     See  Advertisements  and  Forms. 

memorandum  of  chief  clerk  evidence  of  insertion  of  advertisement  in,  664 

General  Sessions — 
committal  to,  25. 
as  to  jurisdiction  of,  27. 

CtovERNOR-iN  -  Council — 
may  appoint  judges,  1. 

acting  judges,  2. 
and  remove  assignees,  163. 
chief  clerks,  2. 
remove  chief  clerks,  2. 

appoint  two  judges  and  law  officer  to  make  rules,  2. 
make  regulations  as  to  payment  of  percentage  to  treasury,  326. 

Infants— 

application  by  and  against,  41. 


>» 

it 
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Infants — continu  ed. 

sequestration  of  estate  of,  77. 

as  to  petition  by,  for  compulsory  sequestration  of  estates,  88. 

as  to  liability  of,  for  compulsory  sequestration,  90. 

infant  partner  in  a  firm  to  have  estate  coinpulsorily  sequestrated,  91. 
cannot  be  appointed  proxy,  158. 
proof  of  debt  by,  281. 

Informations— 

verification  and  hearing  of,  25. 

charging  more  than  one  offence,  committal  on,  26. 

Injunctions,  9. 

Insolvency — 
proof  of,  31. 

of  one  partner,  effect  of,  on  partnership,  75. 
of  partnership  estate,  effect  of  on  individual  estate,  75. 
disabilities  of,  349-353. 
evidence  of,  necessary  to  stay  proceedings,  267. 

"Insolvency  Estates'  Account,"  335 — 
payment  into  such  account,  335. 
order  for  urgent  payments  by  Court,  335. 
order  for  urgent  payments  by  Police  Magistrate,  336. 
payments  out  of  Insolvency  Estates'  Account,  337. 
investment  of  surplus  funds  standing  to  credit  of  said  account,  337. 

Insolvency  Unclaimed  Dividend  Fund.    See  Dividends. 

Insolvent,  340,  354. 

warrant  for  arrest  of,  38. 

custody  of,  39. 

service  on,  42. 

action  by  trustee  and  insolvents  partners,  43. 

continuance  of  proceedings  on  death  of,  73. 

as  to  petition  by  uncertificated  insolvent  for  compulsory  sequestration  oi 

estates,  88. 
liability  of  uncertificated,  to  compulsory  sequestration,  91. 
grant  of  tools,  furniture,  &c,  to,  158,  250. 
accounting  by  assignee  or  trustee  to,  1 66. 
assignee's  receipt  for  books  of,  166. 
power  of  official  accountant  to  requisition  information  as  to  earnings  and 

after  acquired  property  of,  194. 
dealings  with  after  acquired  property,  213,  214,  216,  217. 
may  continue  for  his  own  benefit  actions  for  personal  injuries,  252,  253. 
effect  of  sequestration  on  action  by,  265. 
effect  of  sequestration  on  action  against,  266. 
as  to  causes  of  action  arising  after  sequestration,  265. 
cannot  prove  on  his  estate  as  agent  for  a  creditor,  283. 
form  of  proof  by,  on  behalf  of  workmen,  699. 
disposal  of  books  and  papers  of,  318. 
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conduct  of,  340,  343. 
duties  of,  340,  341. 

duty  of,  as  to  after  acquired  property,  342. 
statement  as  to  same,  342. 
form  of  verifying  affidavit,  342. 

failure  to  perform  certain  duties  a  contempt  of  Court,  342. 
attendance  on  certificate  application,  343. 

rights  of,  as  to  property,  343,  345. 
rights  of,  to  surplus,  344. 
nature  of,  interest  in  surplus,  344. 
disposition  of  surplus  in  second  insolvency,  345. 
revesting  of  estate  in,  by  release,  345. 
limitation  of  claim  by  trustee  in  insolvent  estate,  345. 

allowances  and  maintenance  of,  345. 

allowance  by  trustee  to  insolvent  must  be  in  money  unless  creditors 
otherwise  specially  resolve,  642. 

may  manage  property  and  carry  on  business,  346. 
process  against  the  person  of,  346-348. 

process  against  the  person  stayed  on  sequestration,  346. 

but  not  where  a  Crown  debtor,  346. 

process  against  the  person  stayed  by  liquidation  by  arrangement,  346. 

effect  of  order  of  sequestration  on.  in  custody  under  legal  process,  346. 

as  to  Imprisonment  of  Fraudulent  Debtors  Act,  347. 

as  to  Marriage  Act  1890, 348. 
arrest  of,  348,  349. 

by  warrant  of  Court,  348. 

by  warrant  of  Court  (a)  when  about  to  abscond,  &c.  ;  (6)  about  to  remove 
goods,  &c.  ;  (c)  failure  to  attend  examination,  348,  349. 

custody  and  production  of  debtor,  349. 

bail,  349. 
criminal  liability  of,  451-464. 
disabilities  of,  349-353. 

general  provision  of  Act,  350. 

as  to  members  of  Parliament,  350. 

as  to  justices  of  the  peace,  350. 

as  to  officers  in  the  Public  Service,  Railway  Service  and    officers  of 
Parliament,  350. 

as  to  members  of  police  force,  351. 

as  to  members  of  public  bodies,  351. 

as  to  Victorian  Railways  Commissioners,  351. 

as  to  jurors,  352. 

as  to  attorneys  under  registered  power,  352. 

as  to  trustee  in  insolvency,  352. 

as  to  committee  of  inspection,  352. 

as  to  ordinary  trustees,  352. 

power  of  Supreme  Court  to  order  conveyance  of  property  by  insolvent 
trustee,  352. 

service  of  petition  in  such  case,  353. 
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as  to  death  of,  353,  354. 
examination  of,  355-369. 
discharge  of  insolvent — 

(a)  by  certificate  of  discharge,  373-403. 

(6)  by  release  of  insolvent  estate,  403-410 
offences  by,  for  which  the  Court  can  refuse  or  suspend  the  certificate"*!*! 

imprison  him  under  s.  141  of  Act  of  1890,  387-398. 

Interest— 

accumulations  of,  on  debt  in  petition  for  compulsory  sequestration,  97. 
interest  on  debt  in  proof,  273. 
interest  on  solicitor's  costs,  69. 

Interpleader,  10. 

Interpretation  and  Meaning  of  Terms — 
I.  Generally. 
II.  In  the  Rules  of  the  Supreme  Court  under  Part*  VI.  and  VIII.  of  the 

Insolvency  Act  1897. 
III.  In  the  Insolvency  Rules  of  1898. 

I.  Generally — 

meaning  of  "  debt  provable  in  insolvency,"  279,  469. 

"  liability,"  279. 
•      "  clerk,"  287. 
"servant,"  287. 
"property,"  201,  469. 

*  property,"  in  subs.  12,  s.  141,  Act  of  1890,  397. 
"  property,^  in  s.  157  (1  and  4),  Act  of  1890,  453,  454. 
"  creditor  in  composition,"  438. 

"  creditors  generally,"  in  cases  as  to  deeds  of  arrangement,  441. 
"  creditors  generally,"  106. 
"  residence,"  445. 
"business,"  445. 
"  occupation,"  445. 

"  book  or  document,"  under  s.  157,  Act  of  1890,  456. 
"  trader,"  457. 
"  opposite  party,"  20. 
"  person,"  43. 

"  any  person,"  in  s.  160,  Act  of  1890,  462 
"forthwith,"  72. 
"debtor,"  88. 

"  or  elsewhere,"  in  s.  37,  Act  of  1890,  110. 
"  equivalent,"  as  to  s.  37,  Act  of  1890,  112. 
"delivery,"  in  s.  37,  Act  of  1890,  113. 
"  sufficient  to  support  a  petition  for  sequestration,"  in  s.  38,  Act  of 

1890,  121. 
"  instituted,"  in  s.  37  (8),  Act  of  1890,  126. 
"  Court,"  133,  469,  585. 
"  shall  adjudge,"  143. 
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"  consent,"  "default,"  and  "  collusion,"  in  8.  49,  Act  of  1890,  149. 

"superseded,"  150. 

"resolution,"  163. 

"substituted  Bervice,"  151. 

"  ordinary  resolution,"  163. 

"special  resolution,"  163. 

"  extraordinary  resolution,"  163. 

,,  „  in  liquidation  and  composition,  163, 418* 

"  person  aggrieved,"  176. 

"  oath,"  180. 

"public  service,"  189. 

"  rights  of  creditors  "  in  s.  150,  Act  of  1890,  214. 

"  damages  "  under  s.  94,  Marriage  Act  1890,  220. 

"  settlement,"  227. 

"  void,"  222. 

"purchaser  or  incumbrancer  in  good  faith,  and  for  valuable 

sideratiou,"  225. 
"  purchaser,"  226. 
"  good  faith,"  235. 
"  valuable  consideration,"  235. 
"  true  owner,"  244. 

"  insolvent,"  within  the  Sale  of  Goods  Act  1896,  255. 
"  unpaid  seller,"  within  the  Sale,  of  Goods  Act  1896,  255.    . 
"  seller,"  within  the  Sale  of  Goods  Act  1896,  255. 
"  salary,"  261. 
"  winding-up  order,"  270. 
"  holder  "  of  a  bill  or  note,  294. 
"  secured  creditor,"  307. 

"  mutual  debts,  mutual  credits,  and  mutual  dealings,"  312. 
"  in  manner,"  in  s.  123,  Act  of  1890,  316. 
"assets,"  317. 
"  gross  asset,"  317. 
"  insolvent  estate,"  469. 
"estate  administered,"  326,  571. 
"  joint  estate,"  329. 
"  separate  estate,"  330. 
"debts  due,"  341,  412. 

"  in  relation  to  his  property,"  in  s.  128.  Act  of  1890,  366. 
"  fictitious,"  in  s.  141  (7),  Act  of  1890,  391. 
"unjustifiably,"  in  s.  141  (10),  Act  of  1890,  395. 
"  obtaining  credit,"  in  s.  160,  Act  of  1890,  462. 
"  adjudication  of  sequestration,"  469. 
"  chief  clerk,"  469. 

"  district,"  or  "  the  district,"  469,  585. 
"  judge,"  469,  585. 

"  order  of,  or  for  sequestration,"  469. 
-  "  sequestration,"  469. 
"  before  "  or  "  after  sequestration,"  469. 
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"  before  "  or  "  after  adjudication  of  sequestration,"  460. 

"  respondent,"  470. 

"  sequestrated/'  469. 

"  adjudged  to  be  sequestrated/'  469. 

"rules,"  470. 

"  prescribed,"  470. 

"  folio,"  760. 

II.  In  the  Rules  of  the  Supereme  Court,  under  Parts  VI.  and  VIII. ,  Act  of  1897— 

meaning  of  "  the  Act,"  579. 

"  the  County  Court  Registrar,"  579. 
"  deed,"  579. 
"  debtor,"  579. 
"  settlor,"  579. 
"settlement,"  579. 
"  registrar,"  379. 

terms  and  expressions  in  such  rules  defined  by  the  Act  of  1897,  have 
the  meanings  assigned  to  them  by  such  Act,  580. 

III.  In  the  Insolvency  Rules  of  1898 — 
meaning  of  "  the  Acts,"  584. 

"  the  Principal  Act,"  585. 

"Court,"  585. 

"  judge,"  585. 

"  solicitor,"  585. 

"affidavit,"  585. 

"sworn,"  585. 

"district  or  the  district,"  585. 

"  local  paper,"  585. 

"Gazette,"  585. 

"  gazetted,"  585. 

"  prescribed,"  585. 

"  writing,"  585. 

"  creditor,"  585. 

"  debtor,"  585. 

"  name  of  a  person,"  585. 

"  deed  of  arrangement,"  586. 

"  composition,"  586. 

"  sealed,"  586. 

"  Chief  Clerk,"  586. 

"trustee,"  586. 

"  the  Official  Accountant,"  586. 

"  taxing  officer,"  586. 

"  local  bank,"  586. 
terms  or  expressions  defined  by  the  Acts  have  in  the  rules  the  meanings 

assigned  to  them  by  the  Acts,  586. 
words  importing  the  plural  include  the  singular  and  singular  the  plural,  586. 
words  importing  the  masculine  gender  include  feminine,  586. 

Interrogatories,  35,  600. 
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Joint  and  Separate  Creditor — 

■ 

proof  by,  300. 

Joint  and  Separate  Estate-— 
payment  of  costs  out  of,  328. 
vesting  of,  202,  203. 

proof  against  separate  estate  by  joint  creditors,  298. 
distribution  of  partnership  estate,  327. 
joint  and  separate  estate  dividends,  328. 
joint  and  separate  estate  accounts,  328. 
apportionment  of  costs  in  case  of  partnership,  329. 
meaning  of  "  joint  estate,"  329. 

"  separate  estate,"  330. 
conversion  of  joint  estate  into  separate  estates  and  vice  versa%  330. 

Joint  Creditors — 

petition  by,  for  sequestration  of  debtor's  estate,  86. 
as  to  proof  by,  298-302. 

Joint  Estate — 

See  Joint  and  Separate  Estate. 

Judgment— 

re-opening  matter  after,  11. 
judge  may  reserve  decision,  46. 

judge  may  forward  reserved  decision  in  writing  for  chief  clerk  to  read,  46. 
in  tort  supports  petition  for  compulsory  sequestration,  97. 
judgment  debt  in  petition  for  compulsory  sequestration,  98. 
inquiry  into  judgment  on  compulsory  sequestration,  98. 
reviewing  judgment  on  compulsory  sequestration,  99,  and  ride  Addenda,  ante. 
judgment  under  sub-s.  8,  s.  37,  Act  of  1890,  126. 
effect  of  sequestration  on,  269. 
proof  of  debt  on,  289. 

proof  of  debt  on,  in  action  in  tort  and  on  breach  of  contract  where  such 
action  commenced  before  sequestration.  289. 

Judge.     And  see  Jurisdiction. 
Judges  of  the  Court,  1. 
appointment  and  qualification,  1. 
appointment  of  acting  judge,  2. 
sitting  in  Chambers,  power  of,  3,  9. 
territorial  jurisdiction  of,  16. 
notes  and  reasons  of  on  appeal,  21. 
notes  and  reasons,  transmission  of,  22. 
notes  and  reasons,  re  statement  of,  22. 
appeal  as  to  irregularity  in  action  of,  23. 
judicial  notice  taken  of  signature  of,  32. 
may  reserve  decision,  46. 

may  forward  reserved  decision  in  writing  for  chief  clerk  to  read,  46. 
may  make  order  of  sequestration  on  voluntary  petition,  71. 
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judicial  discretion  of  judge  of  Supreme  Court  as  to  compulsory 

83. 
may  dispense  with  affidavits  or  require  further    evidence    in    compulsory 

sequestration  proceedings,  105. 
of  Court  may  grant  order  nisi,  132,  133. 
power  of  judge  to  alter  forms  and  substitute  new  forms  in  lieu  of  forme  in 

Appendix,  70. 
meaning  of  "  judge,"  469,  585. 

Jurisdiction — 

constitution  of  Court,  1. 

who  are  subject  to,  3. 

extent  of  Court's  jurisdiction,  3. 

matters  that  must  be  heard  in  open  Court,  9. 

under  88.  5  and  6,  Act  of  1890,  3. 

under  s.  5,  Act  of  1897,  4. 

objections  to  jurisdiction,  8. 

interpretation  of  sections  relating  to  jurisdiction,  4. 

as  to  recovery  of  debts,  6,  13. 

nature  of  s.  96,  Act  of  1890,  6. 

other  matters  not  included  under  s.  5(1),  Act  of  1897,  6. 

in  claims  not  incident  to  the  insolvency,  7. 

proviso,  sub-s.  2,  s.  5,  Act  of  1897,  7. 

objections  to  the  extended  jurisdiction  of  the  Courts,  8. 

injunctions,  9. 

interpleader,  10. 

to  amend  and  set  aside  orders,  10. 

to  amend  and  set  aside  orders  of  sequestration,  74. 

to  review  decisions,  11. 

power  to  hear  renewed  application  for  certificate  and  re-hearing,  379. 

re-opening  matter  after  judgment,  11. 

prohibition  and  certiorari,  11. 

as  to  the  right  of  property  in  chattels,  11. 

cases  where  the  provisions  as  to  such  do  not  apply,  12. 

of  Court  to  order  delivery  of  property  admittedly  belonging  to  insolvent  on 

examination,  12. 
to  order  payment  of  admitted  debt  on  examination,  13. 
as  to  transfer  of  proceedings,  13. 

as  to  questions  raised  by  consent  or  by  special  case,  15. 
territorial  jurisdiction  of  judges,  16. 
territorial  limits  of  Victoria,  113. 
auxiliary  jurisdiction,  16. 
trials  by  jury,  17. 
power  to  grant  new  trial,  18. 

as  to  penalties  and  offences  and  as  to  commitments,  24. 
to  commit  to  Supreme  Court  or  General  Sessions,  25. 
penalty  on  bribed  creditors,  26. 
contempt  of  Court,  26. 
of  Court  to  grant  or  refuse  bail,  25,  349. 
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of  Court  to  appoint  person  to  act  for  lunatic  in  certain  cases,  28. 

of  Court  to  order  production  of  documents,  34. 

of  Court  to  order  production  of  documents  on  examination,  357,  358. 

power  to  apprehend  person  by  warrant  for  non-production  of  documents,  359. 

of  Court  to  sequestrate  estate,  82. 

of  judge  to  dispense  with  the  affidavits  in  support  of  petition,  105. 

of  judge  to  require  further  evidence  in  compulsory   sequestration  proceed- 
ings, 105. 

of  Court  as  to  assignees,  163,  176,  177. 

of  Court  as  to  trustees,  176,  177. 

of  Court  as  to  removal  of  assignees  and  trustees,  172,  174. 

of  Court  to  restrain  creditors  as  to  removal  of  trustee,  173. 

of  Court  as  to  resignation  and  discharge  of  assignee  and  trustee,  174. 

order  for  preservation  of  estate  in  such  case,  175. 

of  Court  to  examine  assignee,  trustee  or  any  other  person  on  oath  as  to  insol- 
vency, 176. 

Court  may  direct  investigation  to  be  made  by  trustee,  176. 

powers  of  Court  as  to  dealings  of  estate  by  trustee  or  committee  of  inspec- 
tion, 187. 

of  Court  or  judge  where  no  committee  of  inspection,  197. 

Court  may  allow  or  disallow  profit  or  payment  to  committee  of  inspection,  198, 
199. 

of  Police  Magistrate  as  to  examinations,  199,  200. 

of  Police  Magistrate  as  to  the  authorization  of  urgent  claims,  200. 

of  Court  as  to  examination  by  Police  Magistrate,  200. 

of  Supreme  Court  to  order  conveyance  by  an  insolvent  trustee,  352,  353. 

of  Court  to  direct  trustee  to  hold  examination,  356-358. 

of  Court  to  order  insolvent  to  file  accounts,  366. 

of  Court  to  adjourn  on  certificate  application  until  costs,  charges,  and  expenses 
are  paid,  379. 

power  to  adjourn  hearing  of  certificate  applications  as  Court  thinks  fit,  380. 

Court  may  hold  insolvent  to  bail  in  opposed  certificate  application,  382. 

form  of  warrant,  382. 
renewal  of  bail,  382. 

of  Court  as  to  granting,  refusing,  or  suspending  certificates,  384-398. 

of  Court  to  examine  trustee  or  permit  any  creditor  or  insolvent  to  examine 
trustee  on  certificate  application,  375,  386. 

of  Court  as  to  making  order  releasing  insolvent  estate,  404,  406,  407. 

of  Court  to  sequestrate  estate  and  annul  composition  under  s.   131,  Act  of 
1890,  408. 

of  Court  to  review  and  set  aside  order  for  release,  408. 

power  of  judge  to  direct  adjournment  from  chief  clerk,  588. 

adjournment  from  Court  to  Chambers  and  vice  verna,  9. 

adjournment  from  chief  clerk  to  Court,  9. 

as  to  special  case  for  opinion  of  Insolvency  Court,  15. 

power  of  Court  to  state  special  case  for  Supreme  Court,  15. 

Court  fees,  62. 

discretionary  power  of  Court  as  to  costs,  48,  49,  534. 
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power  of  Court  to  sequestrate  an  estate,  82. 

control  of  assignee's  and  trustee's  books  by  Court,  163,  176,  177. 

power  of  Court  as  to  admission,  rejection,  expunction  and  reduction  of  proofs, 

276,  279. 
provision  by  Court  for  creditors  residing  at  a  distance  for  dividend,  322. 
to  order  payment  of  withheld  dividend  with  interest,  323. 
to  order  trustee  to  furnish  account  of  all  dividends  or  sums  available  for 

dividends,  324. 
to  direct  audit,  and  order  payment  into  Insolvency  Estates'  Account,  324. 
power  of  Court  to  allow  interest  on  debt,  507. 
power  of  Court  to  cancel  appointment  of  receiver  in  liquidation  and 

position,  414. 
control  of  Court  over  receiver,  414. 

Court  may  appoint  trustee  in  liquidation  by  arrangement,  422. 
power  of  Court  to  set  aside  discharge  of  debtor  in  liquidation  by 

426. 
sequestration  of  estate  by  Court  in  liquidation  by  arrangement,  427. 
cases  in  which  the  Court  may  appoint  a  trustee  in  composition,  430. 
order  of  Court  as  to  registration  of  resolutions  in  composition,  430. 
consideration  of  composition  by  Court,  431. 
power  of  Court  as  to  composition,  431. 
correction  of  formal  slips  by  Court  in  composition,  432. 
effect  and  purpose  of  the  powers  of  Court  in  composition,  432. 
course  for  Court  to  adopt  in  composition,  432. 
cases  in  which  the  Court  must  refuse  approval  in  composition,  432. 
appeal  from  decision  of  Court  in  composition,  434. 
power  of  Court  to  enforce  composition,  437. 

power  of  Court  to  annul  composition  and  sequestrate  property,  437. 
power  of  Court  as  to  deeds  of  arrangement,  448. 
power  of  Court  as  to  altering  forms  and  substituting  new  ones,  70. 
power  of  Court  to  require  production  of  and  inspect  books  or  accounts  of 

chief  clerk,  553. 
meaning  of  "  Court "  in  Act,  469. 
meaning  of  "Court "  in  Rules  of  1898.  585. 
power  of  Court  to  make  order  ex  parte  on  motions,  59C. 
power  of  Court  to  grant  leave  to  give  Bhort  notice  of  notice  of  motion,  276, 

590-592. 
power  of  Court  as  to  service  of  affidavits  in  motions,  590. 
power  of  Court  as  to  service  of  motions  and  summons,  593. 
power  of  Court  to  order  particulars  on  motions,  &c,  593. 
power  of  Court  to  order  any  person  to  produce  documents  or  writings,  599. 

Jury— 

trial  by,  17. 

mode  of  trial  by,  18. 

new  trial  by,  18. 

duties  of  chief  clerk  as  to  trial  by,  18. 

form  of  oath  to  be  administered  by  officer  in  charge  of,  742. 
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settlement  of  issues  for  trial,  604. 

special  jury  of  six  or  twelve  men  in  Court  or  Supreme  Court,  604. 

jury  of  four  or  six  in  County  Court,  605. 

trial  of  issues  of  fact  in  County  Court,  605. 

indorsement  on  record  for  trial  of  verdict  or  finding,  605. 

time  and  place  of  trial,  605. 

issue  of  precept,  605. 

deposit  for  expenses  of  jury,  scale  of  payment,  605. 

nomination  and  reduction  of  jury,  605. 

swearing  jury  and  witnesses,  606. 

addresses  to  the  jury  or  Court,  606. 

retirement  of  jury,  606. 

indorsement  on  record,  606. 

Landlord — 

proof  of  debt  by,  284. 

when  a  preferential  creditor,  285. 

has  no  lien,  285. 

when  landlord  can  distrain  notwithstanding  sequestration,  285,  286. 

distress  on  goods  of  insolvent  estate  stayed  by  sequestration,  285. 

as  to  voting,  161. 

Licensed  Victualler's  Licence — 
effect  of  insolvency  as  to,  253. 

Lien — 

goods  subject  to  unpaid  seller's,  258. 

solicitor's,  on  fund  as  to  pay,  Ac,  of  insolvent,  261. 

books,  papers  or  documents  of  insolvent  not  subject  to  lien,  218. 

lien  as  against  trustee  as  to  production  of  documents,  365. 

Life  Assurance — 

interest  in  policy  does  not  pass  to  trustee  iu  certain  cases,  253,  254. 
policies  within  provisions  of  Married  Women's  Property  Act  1890,  254. 

Limitations — 

of  actions  for  anything  done  in  pursuance  of  Acts,  28. 
Statute  of  as  to  debt  supporting  petition,  97. 
for  time  for  presenting  petition  in  compulsory  sequestration,  112. 
Statute  of  Limitations  in  respect  to  ordinary  trustees  in  proof  of  debt,  298. 

to  trustees  in  insolvency,  324. 
proof  barred  by,  307. 
lien  not  affected  by,  307. 
limitation  of  voting  power  as  to  remuneration,  159. 

„  claim  to  land  of  insolvent  by  trustee,  345. 

time  as  to  certificate  application,  378. 
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Liquidation  by  Arrangement  and  Composition  with  Creditors,  411  to  439. 
general  remarks  411  to  412. 
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general  meetings  as  to  extraordinary  resolution  in  liquidation,  411. 

general  meetings  as  to  extraordinary  resolution  in  compositions,  412. 

meaning  of  "extraordinary  resolution"  in  liquidation,  412. 

meaning  of  ''extraordinary  resolution  "  in  composition,  412. 

continued  liability  for  debt  incurred  by  fraud,  463. 
(a)  proceedings  common  to  liquidation  and  composition,  412  to  421. 
(6)  proceedings  restricted  to  liquidation,  421  to  428. 
(r)  proceedings  restricted  to  composition,  428  to  439. 

(a)  proceedings  common  to  liquidation  and  composition  — 
commencement  of  proceedings,  412. 
petition  and  forms  of  same  and  affidavit,  412. 
the  first  meeting,  413. 
place  and  time,  413. 
change  of  place,  413. 
form  of  order,  413. 
summoning  of  meeting,  413. 
form  of  notice,  413. 
adjournment  of  meeting,  413. 
advertisement  of  meeting'and  form,  413. 
time  and  manner  of  posting  notices,  413. 
proof  of  service,  413. 

appointment  of  receiver  by  creditors  and  confirmation  of  same,  413. 
nomination  and  form,  414. 
cancelling  appointment  by  Court,  414. 
duties  of  receiver  or  manager,  414. 
termination  of  same,  414. 
control  of  Court  over  receiver  or  manager,  414. 
chairman  of  first  general  meeting  and  election,  414. 
presence  of  creditor's  solicitor  at  meeting,  414. 
presence  of  debtor's  solicitor  at  meeting,  417. 
proof 8  of  debt  and  proxies,  415. 
form  of  proof,  415. 

proof  of  debt  admits  notice  of  meeting,  421. 
objections  to  proofs  and  proxies,  421. 

,,         how  dealt  with,  421. 
proof  by  secured  creditor,  421. 
creditor  retiring  from  meeting,  421. 
withdrawal  of  proof,  421. 

debtor's  statement  to  be  produced  at  meeting,  421. 
form  of  statement,  421. 

form  of  list  of  bills  of  exchange  to  be  added  if  necessary,  416. 
attendance  of  debtor  at  meeting,  416. 
production  of  statement  when  absent,  416. 
correction  of  mistakes  in  statement  at  meeting,  417. 
resolutions  as  to  arrangement  or  composition  to  be  passed  and  registered, 

417. 
signing  of  resolution  by  creditors,  417. 
form  ot  resolution,  417. 
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validity  of  resolutions,  418. 
fraud,  418. 

evasion  of  the  Act,  418. 
abuse  of  the  procedure,  418. 
smallness  of  assets  and  no  assets,  418. 
chairman  to  deliver  proofs,  proxies  and  statement  to  the  person  appointed 

by  creditors  or  to  debtor,  419. 
filing  resolutions,  statement,  proofs  and  proxies,  410. 
verification,  419. 
form  of  affidavit,  419. 
meetings  in  case  of  partnerships,  419. 
resolutions  in  same,  419. 
joint  and  separate  creditors,  419. 
joint  and  separate  assets,  420. 
resolutions  unaffected  by  adjournment,  420. 
inspection  of  resolution  and  statement,  420. 
costs  of  arrangement  or  composition,  59,  60. 
summoning  of  general  meetings,  421. 

power  of  official  accountant  to  inspect  extraordinary  resolution,  195. 
costs  under  liquidation  and  composition  when  sequestration  occurs,  60. 
effect  of  certain  fraudulent  settlements  in  case  of  liquidation  or  com- 
position, 231. 
examination  of  debtor  and  other  persons,  369. 

(b)  proceedings  restricted  to  liquidation  by  arrangement,  421  to  427. 
commencement  of  the  liquidation,  421. 
appointment  of  trustee  and  committee  of  inspection,  421. 
remuneration,  421. 

appointment  of  trustee  by  Court,  421. 

removal  or  death  of  trustee  and  appointment  of  new  trustee,  421. 
evidence  of  trustee's  appointment,  422. 
certificate  of  appointment  and  form,  422. 
application  of  Acts  to  trustee,  422. 
vesting  of  property  in  trustees,  202,  422. 
void  transactions,  422. 
distribution  of  property,  422. 
property  acquired  after  discharge,  422. 
effect  of  liquidation  on  actions  and  suits,  422. 
payments  into  bank,  423. 
retention  of  moneys  by  trustee,  423. 
general  applicability  of  Acts  to  liquidation,  423. 
meetings  of  creditors,  423. 
voting,  423. 

applicability  of  rules,  423. 
power  to  make  rules,  424. 
transfer  of  proceedings,  424. 
presentation  and  registration  of  resolution,  424. 
hearing  of  creditor,  424. 
certification  of  grounds  of  refusal,  424. 
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informality,  424. 

application  to  cancel  registration  &c.,  by  creditor  or  the  debtor,  424. 
evidence  of  debtor's  compliance  with  Acts,  424. 
debtor's  assistance  to  trustee,  425. 

registration  of  resolutions,  evidence  as  to  passing,  Ac.,  425. 
proof  of  debt,  425. 
proxies,  425. 

rejection  of  claim  to  prove  and  form  of  notice,  425. 
dividends,  notice  of,  reservation  of,  and  what  creditors  entitled  to,  425. 
discharge  of  debtor,  425. 
form  of,  425. 
procedure,  425. 
trustees  report  and  form,  425. 
certificate  of  discharge  by  chief  clerk,  425. 

,,  ,,        effect  of,  425. 

effect  on  sureties  and  co-debtors,  426. 
setting  aside  discharge  by  Court,  426. 
release  of  trustee,  426. 
effect  of,  426. 

as  to  proceedings  to  recover  balance  of  debt  from  undischarged  debtor,  427. 
costs  of  liquidation,  59,  427. 
sequestration  of  estate  by  Court,  427. 
form  of  petition,  427. 
power  of  Court  to  stay  liquidation,  427. 
death  of  debtor,  427. 

(r)  proceedings  restricted  to  composition,  428  to  439. 
the  first  meeting,  428. 
essentials  of  the  resolution,  428. 
as  to  security  for  the  composition,  428. 
form  of  resolutions  at  first  general  meeting,  428. 
sureties  for  payment,  428. 
costs,  provision  for,  in  resolution,  429. 
costs  when  sequestration  occurs,  60. 
provisions  for  deed  of  composition  or  inspectorship,  429. 
filing  of  resolutions,  429. 
statements,  proofs  and  proxies,  429. 
the  second  meeting,  429. 
time  and  place  of,  429. 
notice  and  advertisement,  429. 
forms  of  same,  429. 

powers  of  creditors  at  second  general  meeting,  429. 
form  of  resolution  at  second  general  meeting,  429. 
adjournment,  429. 
appointment  of  trustee,  430. 
security  by,  430. 

cases  in  which  Court  may  appoint  trustee,  430. 
application  of  Acts  to  trustee,  430. 
presentation  of  resolution,  430. 
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duty  of  chief  clerk  thereon,  430. 
order  of  Court  as  to  registration,  430. 
consideration  of  composition  by  Court,  431 , 
form  of  application  and  order,  431. 
notice  of  appointment,  431. 
advertisement  and  form,  431. 

notice  to  trustee,  official  accountant  and  creditors,  431. 
form  of  same  and  affidavit,  431. 
opposition  and  support  of  composition  by  official  accountant  or  creditor, 

431. 
form  of  notice  of  opposition,  431. 
powers  of  Court,  431. 
effect  of  refusal  to  approve,  431. 
approval  and  form  of  order,  431. 
correction  of  formal  slips  by  Court,  432. 
effect  and  purpose  of  the  powers  of  Court,  432. 
course  for  Court  to  adopt,  432. 
cases  in  which  the  Court  must  refuse  approval,  432. 
as  to  priorities  and  preferential  debts,  433. 
discretionary  cases,  433. 
unreasonable  compositions,  433. 
no  hard  and  fast  rule  as  to  amount,  433. 
unequal  compositions,  433. 
secret  bargains,  433. 
appeal  from  Court's  decision,  434. 
registration  conclusive  evidence  in  certain  cases,  43*. 
further  extraordinary  resolution  and  registration  in  certain  cases,  434. 
effect  on  creditors  of  composition,  434-436. 
as  to  default  of  payment  of  composition,  436. 
default  by  trustee,  436. 
default  by  surety,  436. 

composition  not  payable  until  debt  proved,  437. 
lodging  of  proof  after  approval,  437. 
proof  of  debt  when  composition  falls  through,  290. 

,,  ,,      when  sureties  are  parties  to  composition,  290. 

form  of  notice  of  payment  by  trustee,  437. 
certain  rights  not  prejudiced  by  composition,  437. 
application  of  general  provisions  of  the  Acts,  437. 
examinations  of  debtor  and  other  persons,  369,  437. 
enforcement  of  provisions  of  composition,  437. 
form  as  to  enforcement,  437. 

power  of  Court  to  annul  composition  and  sequestrate  debtor's  property,  437. 
effect  of  annulment  on  surety,  438. 
proceedings  public,  438. 
meaning  of  "  creditor  "  in  composition,  438. 
punishment  for  fraud  by  debtor  in  composition,  439. 
continued  liability  of  certain  debts  incurred  by  fraud,  439. 
discharge  of  debtor  in  composition,  439. 

51 
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Liquidation  by  Arrangement  and  Composition— continued. 
meaning  of  "  composition  "  in  Rules  of  1898,  586. 

Liquidator — 

as  to  petitioning  for  the  compulsory  sequestration  of  debtor's  estate,  85. 

Lunatics — 

power  of  Court  to  appoint  person  to  act  for,  in  certain  cases,  2S. 
as  to  liability  of,  to  have  estate  compulsorily  sequestrated,  89,  190. 
proof  of  debt  by,  281. 

*  Maintenance — 

as  to  proof  for,  of  wife  and  children,  306. 

as  to  proof  for,  of  neglected  child,  306. 

allowances  and,  to  insolvent,  345,  346. 

of  wife  and  children  and  of  neglected  child  undischarged  by  certificate,  400. 

Married  Women — 

subject  to  Acts,  3,  89. 

voluntary  sequestration  of  estate  of,  77. 

as  to  petition  by,  for  compulsory  sequestration  of  estates,  87. 

proof  of  debt  by,  283. 

Meetings  of  Creditors — 

minutes  of,  primd  facie  evidence,  32. 

under  sub-a.  9,  s.  37,  Act  of  1890,  130. 

meetings  of  creditors,  proxies  and  voting,  153-163. 

general  meetings,  153. 

convening  of,  under  s.  53,  Act  of  1890,  153. 

time  of  holding,  154. 

advertisement  of,  154. 

notice  to  Official  Accountant  and  creditors,  154. 

chairman,  154.  , 

adjournment  of,  when  proof  disputed,  154. 

attendance  of  assignee,  154. 

general  meetings,  other  than  those  under  s.  53,  Act  of  1890,  155. 

summoning  of  such  by  trustee  or  assignee,  155. 

time  for  summoning,  155. 

costs  of,  155. 

notice  of,  155. 

as  to  non-reception  of  notice,  155.. 

time  of  service,  155. 

chairman  of  such  meetings,  156. 

adjournment,  156. 

mode  of  giving  directions  by  creditors  at  meeting,  156. 

minutes,  156. 

quorum,  156. 

powers  of  creditors  at  general  meetings,  157,  158. 

proxies,  158-160. 

voting  at  meetings,  160-163. 

resolutions  at  meetings,  meaning  of,  163. 
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Meeting  of  Creditors — contimied. 

Official  Accountant  may  summon  meeting  of  creditors,  to  consider  conduct  of 
trustee,  193. 

proof  of  debt  may  be  made  at,  272. 

affidavit,  where  notice  given  to  reject,  expunge,  or  reduce  proof  at  or 
before,  276. 

general  meetings  as  to  extraordinary  resolution  in  liquidation  by  arrange- 
ment, 411. 

the  like  in  composition,  412. 

the  like  partners,  419. 

second  meeting  in  compositions,  429. 

powers  of  creditors  at  second  general  meeting  in  composition,  429. 

Motions — 

generally  and  practice  on,  40.     And  see  Practice  and  Proofs  of  Debt, 

Municipal  Corporations — 

may  petition  for  sequestration  of  debtor's  estate,  84. 
proof  of  debt  on  behalf  of,  282. 

Mutual  Dealings  and  Set-off,  311-315 — 

meaning  of  mutual  debts,  credits  and  dealings,  312. 

to  what  demands  applicable,  312. 

enactment  of  statute  absolute,  312. 

beneficial  interest,  313.  ' 

mutuality,  313. 

joint  and  separate  debts,  313. 

debts  payable  infuturo  and  in  jyrivsenti,  314. 

mutual  credits  in  cases  where  parties  did  not  intend  to  trust  one  another,  314. 

set-off  must  exist  prior  to  sequestration,  314. 

set-off  cannot  be  pleaded  in  answer  to  fraudulent  preferences,  314. 

set-off  by  insolvent  contributories  and  as  to  company  in  liquidation,  315. 

set-off  as  applied  to  deposit  of  goods,  315. 

Newspapers — 

as  to  filing  of,  30,  36. 

advertisements.     See  Advertisement  and  Forms. 

Nonsuit,  594. 

Notices.     And  see  Forms  and  various  headings, 
form  of  notice  of  appeal,  20. 
service  of  notice  of  appeal,  21. 
amendment  of  notice  of  appeal,  21. 
service  of,  generally,  41. 
of  meeting  under  s.  53,  Act  of  1890,  154 
of  other  meetings,  155. 
as  to  non-reception  of  such,  155. 
power  of  Court  to  grant  short,  276. 
as  to,  of  dividend,  319. 
of  final  dividend,  321. 
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Notices — continued. 

of  examination  to  creditors,  356-358. 
form  of  same,  356. 

as  to  voluntary  certificate  applications,  374. 
of  application  for  dispensation,  376. 

in  liquidation  by  arrangement  and  composition.     See  Liquidation  by  Amutgt 
rnetU  and  Composition. 

Objections — 

to  the  jurisdiction  of  the  Court,  8. 

preliminary,  where  debtor  opposes  enlargement  of  order  nisi,  135. 
to  order  nisi,  where  service  substituted,  time  for  filing,  137. 
notice  of,  in  compulsory  sequestration  proceedings,  139. 

form  of,  139. 

signature  to,  139. 

application  for  further  time  to  file  same,  140. 

by  persons  other  than  respondent,  141. 

set-off  as  an  objection,  141. 

to  service,  141-144. 

appearing  at  hearing  to  object,  141. 

preliminary,  141. 

technical,  143. 

Offences  against  the  Insolvency  Law,  451-464 — 
offences  under  Part  XI.,  Act  of  1890 — 

concealing  insolvent's  effects,  451. 

forgery  of  seal,  order,  certificate,  process,  &c,  451. 

as  to  removing,  embezzling,  &c,  any  property  under  attachment,  164,452. 

as  to  knowingly  receiving  any  fraudulent  alienation,  452. 

inserting  false  advertisement,  452. 

false  claim  or  proof,  452. 

fraudulent  failure  to  fully  and  truly  discover  on  examination,  453. 

fraudulent  failure  to  deliver  up  property  to  trustee,  453. 

fraudulent  failure  to  deliver  up  books,  documents,  &c.,  to  trustee,  or  as 
trustee  directs,  454. 

fraudulent  concealment  of  property  of  £10  or  upwards  or  debt  due,  454. 

fraudulent  removal  of  property  of  the  value  of  £10  or  upwards,  455. 

fraudulent  material  omission  in  any  statement  of  insolvent's  affairs,  455. 

failure  to  inform  trustee  of  proof  of  false  debt,  455. 

fraudulent  prevention  of  the  production  of  any  book,  document,  &c,  4&5. 

fraudulent  destruction,  mutilation,  or  falsification  of  any  book  or  docu- 
ment relating  to  insolvent's  property  or  affairs,  &c.,  455. 

fraudulent  false  entries  in  any  book  or  document  affecting  or  relating  to 
insolvent's  property  or  affairs,  456. 

fraudulently  parting  with,  altering  and  omitting  in  any  document  relating 
to  insolvent's  property  or  affairs,  456. 

accounting  for  lossses  at  any  meeting  of  creditors  within  four  months,  and 
by  fictitious  losses  or  expenses,  456. 

fraudulently  obtaining  property  on  credit,  457. 
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Offences  against  the  Insolvency  Law—  continued. 

obtaining   property    on   credit   on  the  false    pretence  of  carrying  on 
business,  457. 

fraudulently  pawning,  pledging,  or  disposing  of  property  otherwise  than 
in  the  ordinary  course  of  business,  458. 

fraudulently  obtaining  consent  of  creditors  to  agreement  in  insolvency  or 
liquidation,  459. 

fraud  in  cases  of  composition,  439. 

absconding  with  property  to  the  amount  of  £20  or  upwards,  461. 

any  person  fraudulently  obtaining  credit,  462. 

fraudulent  gift,  delivery  or  transfer  of  or  charge  on  property,  462. 

fraudulent  concealment  or  removal  of  property  within  two  months  before 
an  unsatisfied  judgment  or  order,  462. 
as  to  circumstances  under  which  insolvent  may  be  arrested  in  certain  cases,  348. 
offences  by  insolvent  for  which  the  Court  can  refuse  or  suspend  the  certificate 

and  imprison  him  under  s.  141,  Act  of  1890,  387-397.     And  see  Discharge 

of  Insolvent. 
wilfully  making  a  false  declaration  in  relation  to  statutory  declaration  of 

debt,  423,  451. 
sharing  remuneration  and  other  contraventions  of  s.  25,  Act  of  1897,  65. 
corrupt  forbearance  by  creditor  to  oppose  certificate  application,  382. 
payment  of  money  into  private  account  by  assignee  or  trustee,  337. 
fraudulent  or  culpably  negligent  conduct  of  insolvent,  398. 
jurisdiction  of  Court  as  to  offences,  24,  28. 
evidence  as  to  criminal  offences,  459,  461. 

Official  Accountant — 

intervention  by  as  to  costs,  52. 

notice  to  of  meeting  under  s.  53,  Act  of  1890,  154,  190. 

to  receive  office  copy  from  chief  clerk  of  order  of  registration  or  cancellation 

of  trustee,  168. 
may  oppose  trustee's  application  for  leave  to  resign,  175,  193. 
appointment,  removal  or  suspension  of,  189. 
judical  notice  of  signature,  189. 

duties  as  to  attendance  at  Court  and  as  to  audits,  &c,  directed  by  Court,  190. 
duties  in  respect  of  the  chief  clerk,  190. 
duties  as  to  trustees — 

matters  which  the  official  accountant  must  take  cognisance  of,  190. 

report  to  Court,  190,  191. 

official  accountant's  position  as  to  registration  and  security  of  trustees, 
190,  191. 

examining  of  trustee's  filed  accounts,  191. 

power  to  call  trustee  to  account,  191. 

•power  of  to  require  account  by  trustee  of  unclaimed  funds,  193,  325. 

power  of  to  make  enquiries  of  trustee  and  assignee  and  investigate  their 
books,  191. 

power  to  apply  to  Court  for  examination  as  to  such,  191* 

power  to  inspect  record,  cash  and  other  books  and  vouchers,  191. 

audit  of  trustee's  accounts,  192,  333. 
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Official  Accountant — continued. 

audit  as  to  dividends  paid  through  local  bank,  192. 

right  to  custody  of  undelivered  cheques,  192. 

duty  of  Official  Accountant  as  to  annual  returns  of  trustee  and  power  to 
apply  for  removal  of  trustee,  193. 

right  of  to  books,  Ac.,  on  resignation  of  trustee,  193. 

power  to  oppose  trustee's  application  to  resign,  193. 

power  to  summon  creditors  to  consider  conduct  of  trustee,  193. 
power  to  act  as  trustee  or  assignee  in  sudden  emergency,  194. 
power  to  act  as  committee  of  inspection,  194. 
power  of,  as  to  insolvents,  194. 
power  of,  as  to  certificate,  194. 
power  of,  as  to  release,  194. 
.     power  of,  to  requisition  information  as  to  insolvent's  earnings  and   after- 
acquired  property,  194. 
power  to  inspect  extraordinary  resolution  in  liquidation  or  composition,  195. 
may  be  heard  by  Court  on  consideration  of  composition,  195. 
power  to  cause  subpoena  to  be  issued,  195. 
power  as  to  costs,  195. 
notice  to,  of  dispensation  application,  376. 
cognizance  of,  over  trustees  under  deed  of  arrangement,  449. 
meaning  of  "  Official  Accountant "  in  Rules  of  1898,  586. 

Onerous  Property,  210-217. 
disclaimer  of,  210. 

any  person  interested  may  apply  to  the  Court,  210. 
person  injured  may  prove,  210. 
bar  to  disclaimer,  210. 
time  for  disclaimer,  211. 

liability  of  trustee  as  to  non-disclaimed  property,  211. 
disclaimable  property,  212. 
effect  of  disclaimer  on  leases,  212. 
disclaimer  of  expired  lease,  212. 

foreclosure  of  leases  under  Transfer  of  Land  Act  when  disclaimed,  213. 
as  to  disclaimer  of  freeholds,  213. 
effect  of  disclaimer  on  third  persons,  213. 

Order  Absolute  for  Compulsory  Sequestration— 
to  be  sent  to  chief  clerk,  144. 
rules  as  to  taking  out  on  petitioner's  default,  145. 
amendment  of,  146. 
discretion  of  Court  as  to  making,  146. 
where  two  orders  nisi  by  different  creditors,  146. 

Order  Nisi  for  Compulsory  Sequestration  and  Practice  thereon,  132-139. 
enlargement  of,  134. 
form  of  ordec  enlarging,  135. 
amendment  of,  138. 
abandonment  of,  138. 
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Order  Nisi  fob  Compulsory  Sequestration,  Ac. — continued. 
objections  to,  139-143. 
the  hearing,  143-147. 
effect  of  discharge  of,  on  property,  144. 
power  to  discharge,  against  some  respondents  only,  144. 
practice  where  two  orders  nisi,  146. 
revival  of,  148-150. 

Orders — 

enforcement  of,  3,  42,  69. 

,,  for  contempt,  26. 

amendment  and  setting  aside  of,  10. 
must  be  drawn  up  before  appeal,  20. 
appeal  from  judicial  and  ministerial,  22. 
order  in  Chambers,  22, 

,,    approving  of  release,  22. 

in  certificate  applications,  22. 

refusing  insolvent  to  be  examined  on  his  own  behalf,  22. 
duty  of  chief  clerk  as  to  preparation  and  completion  of,  29. 
for  commission  to  take  evidence,  33. 
disobedience  of,  34. 

sequestration,  amending,  and  setting  aside,  74. 
order  nisi  for  compulsory  sequestration,  132-139. 
enlarging  order  nisi  for  compulsory  sequestration,  134. 
for  substituted  service  of  such  order  nisi9  136-137. 
signatures  to,  in  compulsory  sequestration  proceedings,  145. 
signing  of,  on  appeal,  148. 
carriage  of,  279. 
settling  of,  279. 

direction  as  to,  on  certificate  application,  378-399. 
form  of,  on  same,  378. 
forgery  of  order  a  misdemeanour,  451. 

Papers,  Documents,  &c. — 

power  of  Court  to  order  production  of,  34. 

production  of  in  Supreme  Court  on  appeal,  21. 

admission  of,  34. 

custody  of  debtors,  39. 

lodgment  of,  &c. ,  used  for  obtaining  order  nisi,  133,  145. 

chief  clerk  of  district  to  file  after  conclusion  of  compulsory  sequestration  pro- 
ceedings, 145. 

delivery  of  papers,  books,  &c,  on  trustee  resigning  or  being  removed  or 
released,  175. 

right  to  in  action  commenced  before  insolvency,  271* 

disposal  of  insolvent's  books,  &c,  318. 

papers  or  documents  of  insolvent  not  subject  to  lien,  218. 

production  of  on  examination  summons,  357,  358,  365. 

lien  as  to*  on  examination,  365. 

apprehension  by  warrant  for  non-production,  359. 
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Papers,  Documents,  &c. — continued. 
meaning  of  "  local  paper,"  585. 
„  "  Gazette,"  585. 

„  "  gazetted,"  585. 

Parliament — 

persons  having  privilege  of,  3,  77,  89. 

Partners— 

proceedings  in  partnership  name,  31. 

signature  by,  under  Acts,  31. 

attestation  of  signature,  31. 

apportionment  of  costs  in  case  of,  329. 

payment  of  costs  out  of  joint  and  separate  estates,  3*28. 

petitions  by,  73. 

form  of  schedule  in  petition  by,  74. 

amending  and  setting  aside  of  order  on  petition  by,  74. 

who  may  question  validity  of  sequestration  on  petition  by,  75. 

effect  of  insolvency  of  one  partner  on  partnership,  75. 

effect  on  separate  estates  of  sequestration  of  partnership  estate,  75. 

declaration  by,  of  inability  to  pay  debts,  79-80. 

petition  by  creditor  of  a  firm  against  a  member  of  it,  86. 

petition  by,  for  sequestration  of  debtor's  estate,  86. 

petition  by,  inter  se,  for  compulsory  sequestration  of  estate,  87. 

as  to  compulsory  sequestration  of  estates  of,  91-93. 

as  to  compulsory  sequestration  under  sub-s.  5,  8.  37,  Act  of  1890,  119. 

voting  by,  162. 

voting  by  partnership  creditor  against  insolvent  partner  of  firm,  162. 

voting  as  to  separate  creditors  in  a  joint  adjudication,  162. 

consolidation  of  proceedings  where  partners'  estates  separately  sequestrated, 

203. 
proof  by,  298. 

proof  against,  by  joint  creditors,  298. 
proof  against  separate  estate  by  joint  creditors,  298. 
proof  by  one  partner  against  another,  300. 
proof  against  partners  by  joint  and  separate  creditors,  300. 
separate  creditor  may  prove  against  insolvent  in  joint  insolvency,  300. 
allowance  of  double  proof  in  distinct  contracts,  300. 
proof  by,  in  competition  with  creditor,  301-302. 
proof  by  firms  against  separate  estate,  302. 
proof  by  partner  against  separate  estate  of  co-partner,  302. 
distribution  of  partnership  estate,  327-330. 
as  to  failure  to  keep  reasonable  accounts  and  entries  under  s.   141,  Act  of 

1890,  388. 
as  to  "  misconduct "  by,  under  s.  142,  Act  of  1890,  398. 
certificate  does  not  discharge  partner  of  insolvent,  399. 
meetings  of,  in  liquidation  by  arrangement  and  composition,  419. 
service  on  firm,  42. 
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Pay,  Half-pay,  Salary,  Emolument  or  Pension  of  Insolvent  and  Personal 
Earnings  of  Insolvent,  259-261— 
appropriation  of,  259. 
notice  to  insolvent,  259. 

notice  to  chief  of  department  or  other  person,  259. 
order  and  review  of  order,  259. 
voluntary  allowances,  259. 
earnings  of  professional  men,  260. 
inalienable  pensions,  260. 
wages,  280. 
salary,  261. 

principle  on  which  order  is  made,  261. 
arrangements  prior  to  order,  261. 
cesser  of  order,  261. 
solicitor's  lien  on  fund,  261. 

Payment  into  Court,  41,  595 — 

costs  where  money  paid  into  Court,  59. 

as  to  money  paid  into  Court  by  defendant  prior  to  insolvency,  264. 

as  to  money  paid  into  Court  by  plaintiff  prior  to  defendant's  insolvency,  265. 

Penalties— 

jurisdiction  as  to,  24-28/ 

on  bribed  creditors,  26,  382. 

punishment  for  fraud  by  debtor  in  composition,  439. 

,,  ,,   offences  against  insolvency  law.     See  OJencts  against  Insol- 

vency Law. 

Percentages— 

payment  of  to  Treasur}7,  326. 
scale  of,  326. 

Petition — 

in  voluntary  sequestrations,  71. 

in  voluntary  sequestrations,  partnership,  73. 
in  compulsory  sequestration,  95-105. 
districts  in  which  presented,  76. 
persons  who  can  voluntarily  petition,  77,  71  (note  c). 
who  may,  in  compulsory  sequestration,  84-88. 

power  to  change  carriage  of  proceedings  in  compulsory  sequestration,  84. 
form  of,  for  compulsory  sequestration  of  deceased  person's  estate,  94. 
contents  of,  and  procedure  in  same,  94. 
under  compulsory  sequestrations  generally,  95. 
presentation  of,  95, 
contents  of,  95. 
debt  supporting,  96. 

liquidated  sum,  96. 

debt  due,  but  not  payable,  97. 

as  to  Statute  of  Limitations,  97. 

as  to  debt  dependent  on  contingency,  97. 

amount  of  debt,  97. 
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Petition — continued. 

accumulations  of  interest,  97. 

accumulations  of  costs,  97. 

judgment  in  tort,  97. 

debt  of  sureties,  97. 

guarantee  to  pay  solicitor's  costs,  98. 

solicitor's  undelivered  untaxed  costs,  98. 

judgment  debt,  98. 

original  debt  not  extinguished  by  judgment,  98. 

inquiry  into  judgment,  98. 

reviewing  judgment,  99. 

res  judicata  as  to  such  reviews,  99. 

effect  of  garnishee  order  on  debt,  100. 

illegal  consideration,  100. 

secured  debt,  100. 

valuation  of  security,  100. 

valuation  of  security  held  by  petitioning  creditor  jointly 
with  others,  101. 

promissory  notes  as  securities,  101. 

guarantee  for  debt  not  a  security,  102. 

seizure  under  execution  not  a  security,  102. 

effect  of  surrender  of  mortgage  security  by  petitioner,  102. 

where  security  held  on  joint  estate,  102. 
act  of  insolvency  must  be  set  out  in,  102. 
statement  of  time,  102. 

as  to  allegation  of  date  of  act  of  insolvency,  103. 
date  of,  103. 
the  prayer  in,  103. 
signature  to,  103. 

endorsement  of  district  on,  103,  104. 
amendment  of,  104. 
form  of,  104. 
verification  of,  104. 
form  of  affidavits  supporting,  104. 
lodging  of  and  affidavits,  105. 

judge  may  dispense  with  the  affidavits  or  require  further  evidence,  105. 
power  of  Court  to  call  petitioning  creditor  on  hearing,  105. 
for  compulsory  sequestration  under  sub-s.  5,  s.  37,  Act  of  1890,  119. 
,,  „  subs.  8,  s.  37,  Act  of  1890,  127. 

respondent's  remedy  if  petition  unfounded  or  malicious,  146. 
in  liquidation  by  arrangement  and  composition,  412. 

Petitioning  Creditor — 
costs  of.  See  Costs. 
motive  and  object  of,  83. 

who  may  petition  for  compulsory  sequestration,  84-88. 
death  of,  88. 

under  sub-s.  5,  s.  37,  Act  of  1890,  119. 
under  sub-s.  8,  s.  37,  Act  of  1890,  127. 
as  to  order  nisi.     See  Order  Nisi  for  Compulsory  Sequestration, 
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Petitioning  Creditor — continued. 

rule  as  to  taking  out  order  absolute  if  default  made  by,  145. 
duty  of,  in  a  sequestration,  147. 

Police  Magistrate — 

as  to  appeal  from  order  of,  20  (note  e),  200. 

power  of.  as  to  holding  examinations,  199,  368. 

advertisement  of  examinations,  199,  368. 

signing  of  and  forwarding  evidence  and  exhibits,  199. 

power  of  Court  as  to  such  examinations,  200. 

power  of,  as  to  the  authorization  of  urgent  claims,  200. 

Powers — 

exercise  of,  and  execution  of  deeds  by  trustee,  183. 

of  trustee  to  exercise  and  take  proceedings  for  exercising  powers  in  respect  of 

property  which  might  have  been  exercised  by  insolvent  for  his  own 

benefit,  240. 

Practice.     And  see  various  headings. 

matters  to  be  heard  in  Court,  9,  37,  532,  587. 

adjournment  from  chief  clerk  to  Court,  9,  588. 

reference  from  chief  clerk  to  judge,  29. 

adjournment  from  Chambers  to  Court  and  vice  versa,  9,  588. 

as  to  proceedings.     See  Proceedings. 

office  copies,  589. 

filing  of  Gazette  and  local  paper,  36,  589. 

transfer  of  proceedings.     See  Transfer  of  Proceedings. 

application  to  Court  to  be  by  motion,  589. 

notice  of  motion  and  ex  parte  applications,  590. 

length  of  notice,  590. 

affidavits  to  be  stated  in  notice  and  served  therewith,  590, 

application  to  serve  short  notice,  590. 

affidavits  in  reply  to  be  served,  590. 

affidavits  against  motion,  590. 

filing  affidavits,  591. 

notice  for  cross-examination  of  a  deponent,  590. 

expenses  of  deponent  need  not  be  tendered,  591. 

notice  not  served  on  all  proper  parties,  591. 

adjournment  of  motions  or  applications,  591. 

personal  service  of  motion,  591.  • 

notice  of  motion  to  be  filed,  591. 

precedence  of  motions,  591. 

carriage  of  order,  279,  591. 

notice  of  appointment  to  settle  order,  592. 

applications  in  Chambers,  how  made,  592. 

affidavits  as  to  same,  592. 

procedure  on  motions  under  ss.  16*and  109  Act  of  1890,  and  s.  5,  Act  of  1897, 

and  on  summons  under  s.  96,  Act  of  1890,  592,  594. 
short  notice  as  to  same,  592. 
as  to  applications  in  motions,  592. 
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filing  and  service  of  affidavits  in  such  applications,  592. 

contents  of  such  notice  and  summons,  592. 

indorsement  on  notice,  593. 

service  of  notice  and  summons  under  s.  96,  Act  of  1890,  593. 

notice  of  defence,  593. 

parties  to  be  deemed  plaintiff  and  defendant,  593. 

amendment,  593.     And  see  Amendment. 

order  for  particulars,  593. 

motion  and  summons  to  be  heard  upon  vivd  voce  evidence  or  (with  consent)  upon 

affidavit,  593. 
affirmative  to  be  on  plaintiff,  593. 
where  notice  based  on  more  than  one  ground,  594. 
nonsuit,  594. 

how  applicant  to  open,  594. 
Rules  of  Supreme  Court  with  reference  to  trials]  to  apply  to  hearing  of 

motions  and  summons,  594. 
proofs  of  debt  as  to.    See  Proofs  of  Debt. 
proceedings  by  infant,  41,  594. 

appointment  of  guardian,  ad  litem,  41,  594. 
payment  into  Court,  59,  595. 

acceptance  in  satisfaction  of  money  paid  into  Court,  59,  595. 
security  in  Court,  595. 

security  in  Court  by  bond,  595. 

execution  of  bond,  595. 

justification  by  surety,  595. 

deposit  in  lieu  of  bond,  596. 

cases  in  which  chief  clerk  to  fix  amount,  596. 

money  lodged  in  Court,  596. 

notice  in  case  of  deposit,  596. 

security  of  guarantee  society,  596. 

notice  of  sureties,  596. 

security  by  trustees.     See  Trustees. 

affidavits.     See  Affidavits. 

witnesses'  depositions,  subpoenas,  notices  to  admit  discovery,  &c.    See  Evidence. 

warrants.     See  Warrants. 

execution.     See  Execution. 

service  and  execution  of  process.     See  Service  and  Execution  of  Proee**. 

trial  by  jury#    See  Jury* 

costs.     See  Costs. 

appeals.     See  Appeal. 

special  case  under  s.  9,  Act  of  1897.     See  Special  Case. 

as  to  voluntary  sequestrations.     See  Voluntary  Sequestrations. 

as  to  compulsory  sequestrations.     See  Compulsory  Sequestrations. 

as  to  debtor's  summons.    See  Debtor's  Summons. 

as  to  examinations.    See  Examinations* 

as  to  proofs  of  debts.     See  Proofs  of  Debt. 

as  to  dividends.     See  Dividends. 

as  to  proxies.     See  Proxies. 
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as  to  voting.     See  Voting. 

as  to  meetings  of  creditors.    See  Meetings  of  Creditor*. 
as  to  proceedings  by  company  or  co-partnership,  85,  87,  104,  121,  632. 
as  to  proceedings  by  or  against  firm,  632,  633. 
as  to  joint  and  separate  estates,  633. 
as  to  lunaticB,  634. 

as  to  certificate  of  discharge  and  releases.     See  Discharge  of  Insolvent. 
as  to    assignees,    trustees,    committee    of    inspection,    official    accountant, 
accounts  and  audit,  see  such  respective  headings. 

Practitioners,  3. 

Preferential  Debts — 

funeral  and  testamentary  expenses  in  deceased  person's  estate,  94,  286. 

rates,  286. 

wages  and  salaries,  286. 

nature  of  service  as  to  wages  and  services,  287. 

piece  work,  287. 

meaning  of  "  clerk  "  and  of  "  servant,"  287. 

collective  form  of  proof  for  wages,  287. 

of  friendly  society  in  certain  cases,  287. 

provision  as  to  apprentices  and  articled  clerks,  288. 

claim  by  landlord,  285. 

as  to,  in  distribution  of  estate,  317. 

to  be  paid  or  satisfied  or  consent  to  be  given  before  grant  of  certificate,  386. 

as  to,  and  priorities  in  composition,  433. 

Prevarication — 

warrant  of  committal  for,  39. 

Priority — 

of  costs  and  charges,  53-54. 

amongst  creditors  in  distribution  of  estate,  317. 

Proceedings — 
transfer  of,  13. 

district  in  which  proceedings  are  prosecuted  under  a  sequestration,  76,  477. 
proceedings  commenced  in  wrong  district,  14,  76. 
on  appeal,  20. 

appeal  does  not  operate  as  stay  of,  20. 
in  partnership  name,  31. 
how  instituted,  36. 
printing,  &c,  of  same,  36. 
sealing  of,  36. 

by  company  or  co-partnership,  36,  632. 
by  or  against  a  firm,  36,  632. 

all  proceedings  to  be  on  record  and  open  to  public  inspection,  36. 
not  invalidated  by  want  of  form  or  omission,  44. 
power  of  Supreme  Court  to  stay,  73,  151. 
where  prosecuted,  76,  477. 
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power  of  Supreme  Court  to  change  carriage  of,  150. 
when  stayed  by  insolvency,  265-271. 
transfer  of  in  liquidation  by  arrangement,  424. 
public  in  composition,  438. 

Process— 

service  and  execution  of,  41. 

against  the  person  of  insolvent,  346-348. 

forgery  of  process  of  the  Court  a  misdemeanour,  451. 

Prohibition — 

restraining  Court  by  Supreme  Court  writ  of,  11. 

Proof  of  Debt. — 
costs  of,  68,  276. 

by  creditor  party  to  deed  which  is  act  of  insolvency,  109,  2S4. 
production  of,  by  assignee  at  meeting  under  s.  53,  Act  of  1890,  154. 
adjournment  of  meeting  when  proof  disputed,  154. 
voting,  when  proof  objected  to,  160. 
by  authorized  agent,  160. 
lodging  of,  before  voting,  160. 
by  secured  creditor,  161,  307-311. 
power  of  assignee  as  to  proofs  of  debts,  164. 
by  trustee,  184,  283. 
mode  of  proof  and  trustee's  duty  as  to  proofs,  271-276. 

proof  at  meeting  of  creditors  or  before,  272. 

as  to  time  of  proving,  272. 

as  to  time  and  absence  or  disability  of  creditor,  272. 

form  and  contents  of  affidavit  of,  272. 

proof  by  declaration,  272. 

before  whom  affidavit  sworn,  35. 

by  whom  made,  273. 

time  for  lodging,  273. 

transmission  of,  to  trustee,  273. 

deduction  of  trade  discounts,  273. 

interest  on  debt  in,  273,  507. 

debts  not  payable  at  sequestration  may  be  proved,  274. 

admission  or  rejection  of,  by  trustee,  274. 

notice  of  rejection  (Form  77),  274. 

notice  of  admission,  274. 

appeal  from  trustee's  decision,  275. 

filing  of,  275. 

trustee's  list  of  proved  creditors,  276. 

inspection  of,  by  creditors,  276. 
admission,  rejection,  expunction,  and  reduction  of,  by  Court,  276-279. 

affidavit  where  notice  given  before  or  at    a  meeting  for  election  of 
trustee,  276. 

application  by  motion,  276. 

power  to  grant  short  notice,  276. 
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time  for  application  in  motion,  277. 

requirements  of  notice,  277. 

notice  of  defence,  277. 

service  on  respondent,  277,  693. 

time  for  service,  593. 

parties,  277. 

amendment  of  motion  or  defence,  278. 

order  for  particulars,  278. 

the  hearing,  278. 

power  of  Court  on  notice  not  being  served  on  all  parties,  278. 

filing  of  affidavits  in  support  or  opposition,  278. 

filing  of  copy  notice  of  motion,  278. 

carriage  of  order,  279. 

settling  of  order,  279. 

as  to  various  kinds  of  proofs  of  debt,  279-311. 

meaning  of  "  debt  provable  in  insolvency,"  279. 
meaning  of  "  liability,"  279. 
debts  provable,  279. 
bond  fides  of  debt,  280. 
voluntary  debts,  280. 
wagering,  280. 
stakeholder,  280. 

annuitants  and  sureties  as  to  annuitants,  281. 
proof  in  case  of  felony,  281. 
bodies,  politic  and  incorporated  companies,  281. 
by  infants,  281. 
by  lunatics,  281. 
by  municipality,  282. 

by  Melbourne  and  Metropolitan  Board  of  Works,  282. 
by  liquidator,  282. 
by  assignee  of  a  chose- in-act ion,  282. 
by  assignor  of  a  chose-in-action,  282. 
by  unpaid  vendor  of  goods,  282. 
by  mortgagees  after  sale  by  order  of  Court,  282. 
by  trustee  in  insolvency,  184,  283. 

insolvent  cannot  prove  on  his  estate  as  agent  for  a  creditor,  283  ;  *ed  vide 
form  of  workman's  proof,  699. 

by  cestui  que  trust,  283. 

by  married  woman,  283. 

by  fraudulently  preferred  creditor,  283. 

by  trustees  under  a  settlement  for  the  future  payment  of  money  not 

within  s.  72,  Act  of  1890,  283. 
when  deed  declared  void  under  a.  72,  Act  of  1890,  234. 
by  creditors  who  have  signed  deed  of  assignment,  109,  284. 
as  to  buying  off  opposition  to  certificate,  284. 
for  rent  and  periodical  payments,  284-286. 
preferential  debts,  286. 
for  rates,  286. 
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wages  and  salaries,  286. 

collective  form  of  proof  for  wages,  287. 

preferential  claim  of  friendly  society  in  certain  cases,  287. 

,,  ,,     in  case  of  apprentices  and  articled  clerks,  288. 

for  money  costs,  &c,  of  which  payment  may  be  enforced  by  process  for 
contempt,  289. 

barrister's  fee,  289. 

solicitors'  bill  of  costs,  289. 

of  judgment  debt,  289,  98. 

as  to  proof  for  damages  where  action  of  tort  commenced  prior  to  seques- 
tration, 289. 

when  composition  falls  through,  290. 

where  sureties  are  parties  to  composition,  290. 

proof  by  sureties,  290. 

proof  by  co-surety,  291. 

proof  against  surety,  292. 

proof  barred  against  surety  by  release  of  debtor,  292. 

proof  by  creditor  on  payment  of  part  of  sum  guaranteed,  293. 

proof  against  co-surety,  292-293. 

proof  as  to  bills  of  exchange  and  promissory  notes,  293*297. 

production  of  same  in  proving,  294. 

proof  by  holder  of  bill,  294. 

accommodation  bills,  296. 

extinguishment  of,  by  discharge  of  bill  and  of  parties,  297. 

extinguishment  of,  by  discharge  of  specific  parties,  297. 

proof  by  trustees  executors  and  administrators,  298. 

proof  on  breach  of  trust,  298. 

partners,  proof  by,  298. 

partners,  proof  against,  by  joint  creditors,  298. 

proof  against  separate  estate  by  joint  creditors,  298. 

proof  by  one  partner  against  another,  300. 

proof  against  partners  by  joint  and  separate  creditors,  300. 

separate  creditor  may  prove  against  insolvent  on  joint  insolvency,  300. 

allowance  of  double  proof  on  distinct  contracts,  300. 

proof  by  partner  in  competition  with  creditor,  301-302. 

proof  by  firm  against  separate  estate  of  partner,  302. 

proof  by  partner  against  separate  estate  of  co-partner,  302. 

proof  by  person  lending  or  selling  in  consideration  of  share  of  profits,  303. 

as  to  unliquidated  damages,  303-304. 

as  to  contingent  and  uncertain  debts,  303,  304,  305. 

as  to  bonus  covenant  in  mortgage,  305. 

as  to  uncalled  liability  on  shares,  305. 

as  to  alimony,  305. 

as  to  maintenance  of  wife  and  children,  306. 

as  to  neglected  children,  306. 

as  to  debt  in  prior  bankruptcy  revived,  306. 

as  to  property  disclaimed  by  trustee,  306. 

proof  in  respect  to  action  pending  against  insolvent  at  sequestration,  307. 
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as  to  the  Statute  of  Limitations  and  reviver  of  debt,  307. 

rules  of  proof  as  to  secured  creditors  and  redemption  of  security  by 

trustee,  308,  309,  310,  311. 
effect  of  garnishee  order,  308. 
effect  of  payment  into  Court,  308. 
valuation  where  creditor  has  different  securities,  309. 
non-compliance  with  rules  by  secured  creditors,  310. 
power  of  trustee  to  require  security  referred  to  in  s.  121,  Act  of  1897,  to 

be  given  up,  311. 
correction  of  valuation,  311. 

trustee  must  prepare  list  of  admitted  proofs  for  chief  clerk,  320. 
disallowed  in  case  of  bribe  in  certificate  application,  383. 
in  composition,  415. 

form  of  in  liquidation  and  composition,  415,  726. 
objections  to,  in  liquidation  and  composition,  415. 
withdrawal  of,  in  liquidation  and  composition,  415. 
in  liquidation  by  arrangement,  415,  425. 
rejection  of  claim  to  prove  in  liquidation  by  arrangement,  425. 
composition  not  payable  until  debt  proved,  437. 
lodging  of,  in  composition  after  approval,  437. 

Property.     And  see  Estate. 

jurisdiction  as  to  the  right  of  property  and  chattels,  11. 

jurisdiction  to  order  delivery  of  property  admittedly  belonging  to  insolvent, 

on  examination,  1 2. 
seizure  of  insolvent's,  under  warrant,  38. 

costs  as  to  property  admitted  in  examination  to  belong  to  estate,  60. 
grant  of  tools,  furniture  and  wearing  apparel,  158. 
attachment  of,  by  assignee  or  trustee,  164. 
seizure  of,  in  possession  of  third  persons,  165. 
search  warrant  for  concealed,  165. 
dealing  by  trustees  with  estates  tail,  183. 
as  to  selling,  of  insolvent,  183. 
sale  of  land  equitably  mortgaged,  183. 
sale  of  life  estate  before  it  falls  into  possession,  183. 
transfer  of  stock,  shares,  ships,  ftc,  184. 
sale  where  trustee  is  an  auctioneer,  184. 
accounting  by  auctioneer  or  other  agent  to  trustee,  184. 
directions  of  creditors  to  trustee  as  to  administration  of  property,  157. 
directions  as  to  sale  by  private  contract,  184. 
sale  by  insolvent  trustee,  184. 

powers  of  trustee  requiring  sanction  of  creditors  or  committee  of  inspection  as 
to  property,  185. 

mortgaging  property,  185. 

taking  accounts  of  mortgaged  property,  600-602. 

referring  to  arbitration  and  compromising  claims,  185. 

dividing  property  in  kind,  185. 

dealings  with,  by  trustee  or  committee  of  inspection,  187. 

52 
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Property — cont  inued. 

power  of  Court  as  to  such,  188. 

onerous,  vide  Onerous  Property. 

after-acquired,  vide  After-acquired  Property. 

as  to  property  the  subject  of  reputed  ownership.     See  Reputed  Ownership. 

as  to  property  not  divisible  amongst  creditors.     See  Property  not  DiiUSbl* 

amongst  Creditors  and  Incidents  thereto,  infra. 
as  to  property  divisible  amongst  creditors.     See  Property  Divisible  amowj*' 

Creditors,  infra. 
as  to  goods  stopped  in  transit.     See  Stoppage  in  Transitu. 
as  to  goods  subject  to  unpaid  seller's  lien,  258. 

as  to  pay,  half -pay,  salary,  pension  or  personal  earnings  of  insolvent,  259-361. 
as  to  interest  in  property  determinable  on  insolvency,  261,  262. 
hope  of  succession  to  property,  263. 
costs  paid  by  debtor  to  oppose  petition,  263. 
payment  of  lump  sum,  263. 

as  to,  under  hiring  and  time-payment  agreements,  264. 
money  paid  into  Court  by  defendant,  264. 

,,  ,,  ,,     plaintiff,  265. 

insolvent's  rights  as  to,  343. 
nature  of  insolvent's  interest  in  surplus,  344. 
surplus  in  case  of  a  deceased  person's  estate,  344. 
disposition  of  surplus  in  second  insolvency,  345. 
revesting  of  estate  in  insolvent  by  release,  345. 
limitation  of  claim  to  land  by  trustee  in  insolvency,  345. 
failure  to  make  a  full  and  fair  disclosure  of  property  an  offence  under  s.  14), 

Act  of  1890,  392. 
unjustifiably  making  away  with  or  disposing  of  property  an  offence  under 

s.  141,  Act  of  1890,  394. 
unlawfully  expending  or  appropriating  trust  money  an  offence  under  s.  14 J, 

Act  of  1890,  396. 
meaning  of  "  property,"  201,  441,  469. 

"  property  "  in  sub-s.  12,  s.  141,  Act  of  1890,  397. 
"  property  "  in  s.  157  (i.  and  rv\),  Act  of  1890,  453-454. 
vesting  of  property  in  trustee  in  liquidation  by  arrangement,  422. 
distribution  of  property,  422. 
property  acquired  after  discharge,  422. 
trustee  not  to  encumber  property  under  deed  of  assignment  until  certain 

time,  449. 
offences  as  to  property.     See  Offences  against  Insolvency  Law. 
mortgaged  property,  taking  accounts  thereof,  600-601. 

,,  „  sale  of,  601. 

Property  Divisible  Amongst  Creditors  and  Incidents  thereto,  204-249— 
Class  1  (a)  as  to  property  that  may  belong  to  or  be  vested  in  the  insolvent  at  the 
date  of  the  order  of  sequestration,  or  may  be  acquired  by  or  devolve  on 
him  before  he  obtains  his  certificate,  204-219. 

property  under  the  Transfer  of  Land  Act  1890,  204. 
property  under  the  Real  Property  Act  1890,  205. 


»♦ 

»» 


INDEX.  819 

Property  Divisible  Amongst  Creditors  and  Incidents  thereto — continued. 
grasing  areas  and  agricultural  allotments  under  the  Land  Acts,  205. 
mallee  allotments,  205,  206. 

property  under  Settlement*  on  Land  Act  1893,  206. 
property  outside  Victoria,  206,  207. 
mortgaged  property,  208. 
estates  tail,  209. 

shares  and  property  represented  by  shares,  209. 
onerous  property,  210-213. 

after-acquired  property,  213-217.     And  see  After-acquired  Property. 
debts,  217. 

choses-in -action  and  claims  on  breach  of  contract,  218. 
loans  by  wife  to  husband,  218. 
goods  on  time  payment,  218. 
books  of  insolvent,  218. 
post  letters,  218. 
stamps  and  stamped  papers,  219. 
Class  1  (o)  conveyance,  &c,  of  property  which  are  acts  of  insolvency,  219. 
Class  1  (c)  voluntary  and  fraudulent  settlements  of  property,  220-231.     Vide 

Settlements  of  Property,  post. 
Class  1  (d)  fraudulent  preferences  of  property,  232-239.     Vide  Fraudulent 

Preference, 
Class  2.  As  to  the  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  over  or  in  respect  to  property  as  might  have  been  exer- 
cised by  the  insolvent  for  his  own  benefit,  240. 
Class  3.  Property  the  subject  of  reputed  ownership,  241  -249.     And  see  Reputed 
Ownership. 

Property  not  Divisible  amongst  Creditors  and  Incidents  thereto,  250-265 — 
tools  of  trade,  wearing  apparel  and  bedding  not  exceeding  £20,  250. 
tools  of  trade,  wearing  apparel  and  bedding  above  £20  where  creditors  so 

resolve,  250. 
trust  property,  250. 

as  to  property  specifically  appropriated,  250. 
as  to  property  within  the  rule  of  Ex  parte  Waring,  251-252. 
as  to  property  of  the  Crown,  252. 

as  to  rights  of  action  for  personal  injury  or  wrong,  252-253. 
as  to  licensed  victualler's  license,  253. 
as  to  life  assurance,  253,  254. 

as  to  policies  of  assurance  under  Married  Women's  Property  Act  1890,  254. 
accommodation  bills,  254. 
electric  lines  and  apparatus,  254. 
goods  stopped  in  transit,  254-257. 
goods  subject  to  unpaid  seller's  lien,  258. 
as  to  pay,  half -pay,  salary  or  pension  of  insolvent,  259-261. 
interest  in  property  determinable  on  insolvency,  262. 
hope  of  succession  to  property,  263. 
costs  paid  by  debtor  to  oppose  petition,  263. 
as  to  payment  of  lump  sum  to  solicitors  by  agreement,  263. 
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as  to  property  under  hiring  and  time  payment  agreements,  264. 
as  to  money  paid  into  Court  by  defendant,  264. 
as  to  money  paid  into  Court  by  plaintiff,  265. 

Protected  Transactions,  239. 

Proxies— 

as  to,  under  8.  37  (9),  Act  of  1890,  131. 

voting  by,  158. 

general,  158. 

minor  cannot  be  a  proxy,  158. 

proxy  not  to  vote  in  certain  cases,  158,  159. 

instrument  of  proxy,  159. 

requirements  of  same,  159. 

witness  to  proxy,  159. 

burden  of  proof  in  case  of  dispute,  159. 

signature  to,  159. 

filling  in  when  creditor  blind  or  incapable  of  writing,  160. 

deposit  of,  with  assignee,  160. 

form  of,  160. 

filing  of,  160. 

in  liquidation  by  arrangement  and  composition,  415. 

objections  to,  in  liquidation  by  arrangement  and  composition,  415. 

Punishments.     See  also  Penalties  and  Offences  against  the  Insolvency  Law. 
where  person  liable  under  more  than  one  Act,  or  at  common  law,  28. 

Rates  and  Periodical  Payments.     See  Proofs  of  Debt  and  Preferential  DrftU. 

Receiver — 

appointment  of,  in  liquidation  and  composition,  413. 

confirmation  of,  414. 

nomination  of,  414. 

cancelling  appointment  of,  by  Court,  414. 

duties  of,  4]  4. 

termination  of  duties  of,  414. 

control  of  Court  over,  414. 

Registrar-General.     See  Registration. 

Registration— 

of  voluntary  sequestrations,  by  Registrar-General,  73. 

of  order  nisi,  by  Registrar-General,  134. 

of  order  absolute,  by  Registrar-General,  145,  146  (note  m). 

of  settlements,  by  Registrar-General,  229. 

of  deeds  of  arrangement,  by  Registrar-General,  444  to  418. 

,,  ,,  (local),  446. 

of  resolution  in  liquidation  by  arrangement,  424. 

,,  ,,     composition,  430,  434. 

of  order  of  voluntary  sequestration  by  sheriff,  73. 
of  order  nisi  by  sheriff,  134. 
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Registration— continued. 

of  persons  capable  of  being  trustees,  167-169. 
application  to  Court  for  registration,  642. 
application  to  be  advertised,  642. 
where  to  be  made,  643. 
affidavit  in  support,  64.1. 
opposition,  643. 

application  to  cancel  registration,  643. 
security  by  trustee,  643. 
amount  of  bond,  643. 
justification  by  sureties,  643. 
execution  and  attestation  of  bond,  643. 
deposits  in  Court  in  lieu  of  bond,  643. 
bond  by  incorporated  company  or  guarantee  society,  644. 
form  of  same,  643,  644,  681. 
deposit  of  bond  with  chief  clerk,  644. 
premium  not  to  be  allowed  against  estate,  644. 

Release.     And  see  Discharge  of  Insolvent. 

of  trustee  in  liquidation  by  arrangement,  426. 

as  to  release  of  trustee  in  insolvency,  175. 

• 

Removal — 

of  chief  clerk,  2. 

of  assignee  or  trustee  by  Court,  172,  174. 

of  assignee  or  trustee  by  creditors,  173. 

of  official  accountant,  189. 

of  committee  of  inspection,  196. 

Report — 

trustee's  report  on  certificate  application,  375. 

insolvent  may  dispute,  376. 

by  Official  Accountant  to  Court,  190,  191. 

of  trustee  as  to  release,  407. 

of  trustee  in  liquidation  by  arrangement,  425. 

form  of,  425,  737. 

Refuted  Ownership,  241-249 — 

when  the  doctrine  operates,  241,  tt  seq. 

as  to  the  doctrine  generally,  249. 

"possession  order  or  disposition "  is  question  for  jury,  241. 

as  to  goods  in  possession  of  servant  or  agent,  241. 

as  to  goods  in  possession  of  insolvent  partner,  242. 

as  to  goods  not  connected  with  insolvent's  business,  242. 

as  to  goods  in  possession  of  warehouse-keepers,  Ac. ,  242. 

as  to  goods  subject  to  bill  of  sale,  242. 

as  to  goods  subject  to  contract  of  letting  and  hiring,  242. 

as  to  ships  or  shares  therein  mortgaged,  242. 

as  to  goods  the  subject  of  notorious  transfer,  242. 

as  to  goods  in  possession  of  tradesman,  243. 

as  to  goods  in  possession  as  trustee,  243. 
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as  to  goods  in  possession  as  factor  or  agent,  243. 
as  to  goods  in  possession  through  delivery  by  mistake,  243. 
as  to  goods  in  possession  of  married  woman,  243. 
as  to  goods  in  joint  possession  of  husband  and  wife,  243. 
as  to  gifts  by  husband  to  wife,  244. 
meaning  of  "  true  owner,"  244, 
meaning  of  "  consent  and  permission,"  244. 
by  whom  "  consent  and  permission  "  can  be  given,  244. 
determination  of  "  consent  and  permission,"  244. 
effect  of  custom  or  usage,  245. 
proof  of  custom,  246. 
as  to  debts,  246,  247,  248. 
goods  exempted  from,  247. 

as  to  property  in  possession  of  insolvent  in  Victoria  at  time  of  his  insolvency 
elsewhere,  249. 

Resolutions — 

of  creditors  under  b.  37  (9),  Act  of  1890,  131. 
meaning  of,  163. 
meaning  of  "  ordinary,"  163. 
meaning  of  "special,"  163. 

meaning  of  "  extraordinary  "  in  liquidation  by  arrangement,  163. 
meaning  of  "  extraordinary  resolution  "  in  composition,  163. 
of  committee  of  inspection,  196. 

in  liquidation  by  arrangement  and  composition.    See  Liquidation  by  Arrange 
ment  and  Composition. 

Rules — 

power  to  make  as  to  insolvency,  2. 

scope  of,  2. 

when  rules  take  effect,  2. 

practice  where  rules  do  not  extend,  2. 

judicially  noticed,  3. 

non-compliance  with,  3. 

as  to  special  case,  16. 

as  to  issues  and  trial  by  jury,  19. 

applicability  of,  in  liquidation  by  arrangement,  423. 

power  to  make,  in  liquidation  by  arrangement,  424. 

power  to  make,  as  to  settlements,  Part  VIII.,  Act  of  1897,  566,  562. 

power  to  make,  as  to  deeds  of  arrangement,  Part  VI.,  Act  of  1897,  448. 

power  to  make,  in  relation  to  composition,  525. 

meaning  of  "  rules,"  470. 

Salaries.    See  Proof  of  Debt  and  Preferential  Debts. 

Schedule — 

particulars  of,  in  voluntary  sequestration,  71. 
particulars  may  be  dispensed  with,  72. 
approximate  or  preliminary,  72. 
in  partnership  estate,  74. 
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Schedule — continued. 

in  deceased  persons'  and  trust  estates,  77. 
in  compulsory  sequestration  proceedings,  146. 

Skal  of  Court,  1 — 

judicial  notice  taken  of,  32. 
forgery  of  seal  a  misdemeanour,  451. 

Secured  Creditor.    See  Secured  Debt. 

Secured  Debt — 

in  compulsory  sequestration  proceedings,  100. 

redemption  of  security,  100. 

valuation  of  security,  100. 

promissory  notes  as  securities,  101. 

guarantee  not  a  security,  102. 

seizure  under  execution  not  a  security,  102. 

effect  of  giving  up  security  on  other  mortgagees,  102. 

security  on  joint  estate,  102. 

proof  on  secured  debts,  307. 

meaning  of  "  secured  creditor/'  307. 

as  to  bills  on  which  insolvent  and  others  are  liable,  and  voting  thereon,  308. 

And  See  "Addenda." 
as  to  order  for  a  receiver,  308. 
as  to  garnishee  order,  308. 
effect  of  payment  into  Court,  308. 
rules  of  proof  as  to  secured  debts,  308  to  310. 
valuation  where  creditor  has  different  securities,  309. 
as  to  redemption  of  security,  310. 
amendment  of  assessment,  310, 311. 
non-compliance  of  rules  by  secured  creditor,  310. 
as  to  interest  after  sequestration,  311. 
application  of  proceeds  of  security,  311. 

Security— 

deposit  on  appeal,  21. 

on  estate.     See  Secured  Debt. 

to  be  given  by  assignee,  163. 

to  be  given  by  registered  trustee,  167,  168.    And  vide  Trustee. 

security  for  composition,  428. 

security  by  trustee  in  composition,  430. 

security  in  Court,  43,  505,  596. 

by  bond,  595. 

execution  of  bond,  595. 

justification  by  surety,  595. 

deposit  in  lieu  of  bond,  596. 

cases  in  which  chief  clerk  to  fix  amount,  596. 

money  lodged  in  Court,  596. 

notice  in  case  of  deposit,  596. 

security  of  guarantee  society,  596. 

notice  of  sureties,  596. 
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Separate  Creditor.     See  Partners  and  Proofs  of  Debt*. 
Separate  Estate.     See  Joint  and  Separate  Estate. 

Sequestration — 

compulsory.     See  Compulsory  Sequestration. 

voluntary.     See  Voluntary  Sequestration. 

by  Court  under  ss.  131,  153  and  154,  Act  of  1890,  and  under  Rule  420,  82. 

of  deceased  person's  estate,  93. 

distinction  between  sequestration  and  winding-up  order  under  a.  76,  270. 

effect  of,  on  actions,  265-271. 

effect  of,  on  process  against  person  of  insolvent,  346-346. 

wilfully  delaying,  to  benefit  certain  creditors,  an  offence  under  9.  141,  Act  of 

1890,  390. 
meaning  of  "  adjudication  of  sequestration,'1  469. 

"  order  of  sequestration,"  469. 

"  sequestration,"  469. 

"  before  "  or  "  after  sequestration,"  469. 

"  before  "  or  "  after  adjudication  of  sequestration,"  469. 

"  sequestrated,"  469. 

"  adjudged  to  be  sequestrated,"  469. 

Service  and  Execution  of  Process — 
of  notice  of  appeal,  21. 
solicitor's  address  for,  41,  604. 
of  notices  generally,  41. 
on  insolvent,  42. 
on  firm,  42. 
hours  of  service,  42. 
service  by  post,  604. 

of  order  nisi  on  petition  for  sequestration  of  deceased  person's  estate,  95. 
of  debtor's  summons,  122. 
of  order  nisi  and  order  enlarging,  135. 
substituted,  of  order  nisi,  &c.,  136. 
as  to  application  for  same,  136. 
order  for  substituted,  of  same,  137. 

form  of,  137,  677. 
of  order  nisi  on  partners,  136. 
substituted,  meaning  of,  151. 

as  to  motions  for  admission  and  rejection  of  proofs  of  debt,  276-279. 
as  to  notice  of  opposition  to  such  motion,  277. 
service  of  subpoena,  34,  598. 
proof  of  service  of  subpoena,  34,  598. 
service  of  notice  of  motion  under  ss.  16  and  109,  Act  of  1890 ;  s.  5,  Act  of  ls97, 

and  of  summons  under  s.  96,  Act  of  1890,  592,  593. 
service  of  affidavits  in  respect  to  same,  592. 
service  of  other  notices  of  motions  and  applications  and  of  affidavits  therein, 

590,  591,  592. 
personal  service  of  same,  how  effected,  591. 
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Sjst-off.     See  Mutual  Dealing*  and  Setoff. 

Skttlements — 

as  to  voluntary,  on  sequestration  of  deceased  person's  estate,  94. 
voluntary  and  fraudulent  settlements  of  property,  220-231. 

classes  of  settlements  void — 

settlements  within  2  years  of  sequestration,  221. 
settlements  within  5  years  of  sequestration,  222. 

meaning  of  void,  222.     And  see  Addenda. 

title  of  bond  fide  purchaser  without  notice,  223. 

effect  of  setting  aside  settlement,  223. 

excepted  transactions,  224-226. 

meaning  of  purchaser  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration, 225. 

onus  of  proof  as  to  valuable  consideration,  226. 

parol  evidence  admissible,  226. 

meaning  of  purchaser,  226. 

meaning  of  settlement,  227. 

parties  to  proceedings,  228. 

variation  from  English  enactment,  229. 

fraudulent  settlements  before  absolute  certificate  void,  231. 

effect  of  certain  fraudulent  settlements  on  certificate  of  discharge,   com- 
position, or  arrangement,  231. 
settlements  and  transactions  under  13th  Eliz.,  c.  5,  229. 
registration  of,  229,  230. 
duty  on,  231. 
proof  by  trustees  under,  for  the  future  payment  of  money  not  within  s.  72, 

Act  of  1890,  283. 
proof  when  deed  declared  void  under  s.  72,  Act  of  1890,  284. 

Sharks — 

disclaimer  of  unmarketable,  210. 
property  represented  by,  209. 
property  represented  bj',  in  ships,  &c,  209. 
proof  in  respect  of  uncalled  liability  on,  305. 

Sheriff — 

registration  of  order  of  voluntary  sequestration  by,  73. 

registration  of  order  nisi,  134. 

as  to  seizure  by,  as  to  act  of  insolvency  under  s.  37  (5),  Act  of  1890,  118  to  120. 

sale  by  sheriff  of  goods  seized,  119. 

retention  of  proceeds,  120. 

nature  of  return  by,  under  s.  37  (8),  Act  of  1890,  127. 

form  of  return  under  s.  37  (8),  Act  of  1890,  128. 

demand  by,  under  s.  37  (8),  Act  of  1890,  128-130. 

Shorthand  Notes  and  Writers,  33,  359,  360. 
costs  of,  611. 

Solic  itor.     See  Barrister  and  Solicitor. 
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Special  Case— 

for  opinion  of  Insolvency  Court,  15. 

for  opinion  of  Supreme  Court,  15. 

costs  of,  15,  59. 

submitted  to  Insolvency  Court,  appeal  from,  22. 

preparation  of  special  case  for  Supreme  Court,  613. 

proceedings  where  parties  disagree,  613. 

judge  may  alter  case,  614. 

time  for  transmitting  case,  614. 

enlargement  of  time,  614. 

Stamps — 

defacement  of,  36,  665. 

Statute  of  Limitations.     See  Limitations. 

Stay  of  Proceedings — 

appeal  does  not  operate  as,  20. 
power  of  Supreme  Court  as  to,  151. 

Stoppage  in  Transitu,  254-258. 

meaning  of  "  insolvent"  within  Sale  of  Goods  Act  1896,  255. 

meaning  of  "  unpaid  seller  "  within  Sale  of  Goods  Act  1896,  255. 

meaning  of  "  seller  "  within  Sale  of  Goods  Act  1896,  255. 

duration  of  transit,  255. 

goods  pass  to  trustee  on  delivery,  256. 

when  transit  is  at  an  end,  256. 

manner  of  effecting  stoppage  in  transitu,  256,  257. 

delivery  by  mistake,  257. 

effect  of  sub-sale  or  pledge  by  buyer,  257. 

money  and  things  in  action  in  respect  of  stoppage  in  transitu,  257. 

Subpcena.     See  Summons  to  Witness. 

Suitors'  Fund — 

costs  payable  out  of,  59. 

Summonses — 

application  for,  39. 

where  returnable,  39. 

sealing,  signing  and  certifying,  40. 

summons  in  the  nature  of  subpoena,  40. 

under  s.  96,  Act  of  1890,  40,  13. 

under  s.  96,  form  of,  713. 

under  s.  96,  form  of  notice  of  defence,  714. 

debtor's  summons.     See  Debtors  Summons. 

examination  summons.     See  Examinations. 

Summons  to  Witness— 

subpcena  in  matters  in  Court,  33. 
by  whom  issued,  40. 
service  of,  34. 
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Summons  to  Witness— continued. 
evidence  of  service  of,  34. 
form  of  subpuena,  34. 
disobedience  of,  34. 

in  compulsory  sequestrations,  34,  145,  578. 
power  of  official  accountant  to  cause  subpoena  to  be  issued,  195. 

Sureties — 

petition  by,  for  compulsory  sequestration  of  estate,  87. 

petition  by,  for  compulsory  sequestration  of  estate  of  co-surety,  87. 

debt  of,  as  to  compulsory  sequestration  proceedings,  97. 

proof  by,  290. 

proof  by  co-surety,  291. 

proof  against  co-surety,  292,  293. 

when  proof  barred  against,  by  release  of  debtor,  292. 

as  to  co-sureties'  liability,  293. 

effect  of  liquidation  by  arrangement  on  sureties  and  co-debtors,  426. 

for  payment  of  composition,  428. 

default  by,  in  composition,  436. 

effect  of  annulment  on,  in  composition,  438. 

Surplus — 

of  estate  on  sequestration  of  deceased  person's  estate,  95,  344. 

right  of  insolvent  to,  344. 

nature  of  insolvent's  interest  in,  344. 

disposition  of,  in  second  insolvency,  345. 

investment  of  surplus  funds  in  estates  in  Insolvency  Estates  Account,  337. 

Supreme  Court — 

restraint  of  Insolvency  Court  by  prohibition  and  certiorari,  11. 

power  of,  on  commitment  by  Insolvency  Court  for  contempt,  26. 

committal  for  trial  to,  25,  27. 

jurisdiction  as  to  offences,  28. 

power  of,  to  stay  proceedings  on  insolvency  petition,  73,  151. 

power  of,  to  discharge  order  nisi  against  some  respondents  only,  91,  144. 

administration  of  deceased  persons'  estates  by,  78. 

judicial  discretion  as  to  compulsory  sequestration,  83. 

power  to  change  carriage  of  proceedings  in  compulsory  sequestration,  84,  150. 

power  to  sequestrate  estates,  132,  143. 

power  to  sequestrate  estates  of  deceased  persons,  94.     And  see  Compulsory 

Sequestrations. 
as  to  appeal.     See  Appeal. 

Taxation  of  Costs  and  Charges.    See  Costs  and  Fees. 

Time— 

for  taking  objections  to  jurisdiction  of  Court,  S. 
for  appealing,  20. 
generally,  47. 
computation  of,  47. 
fractions  of  a  day,  48. 
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Time — continued. 

abridgement  or  enlargement  of,  48. 
for  presenting  petition  for  compulsory  sequestration,  81. 
how  reckoned,  82. 

statement  of,  when  act  of  insolvency  occurs,  in  compulsory  sequestration  pro- 
ceedings, 102. 
computation  of,  under  sub-s.  5,  s.  37,  Act  of  1890,  119. 
computation  of,  under  sub-s.  6,  s.  37,  Act  of  1890,  120. 
for  satisfaction  of  demand  under  sub-s.  8,  s.  37,  Act  of  1890,  129. 

waiver  of  right  to,  129. 
for  showing  cause  on  return  of  order  nisi,  133. 
and  date  of  making  order,  133. 
for  filing  notice  of  objections  to  order  nisi  where  service  substituted,  137. 

further  time  for  same,  when  granted,  140. 
for  appealing  in  compulsory  sequestration  proceedings,  147. 
in  the  case  of  disclaimed  property,  211. 
for  proving,  272. 
for  lodging  proofs,  273. 

as  to  notice  of  motion  as  to  admission,  rejection,  &c,  of  proof  of  debt,  276. 
as  to  opposition  to  such  notice,  277. 
prescribed  limitation  of,  for  dividends,  318. 
and  see  Practice. 

Tort— 

proof  for  costs  in  action  of,  289,  304. 
proof  in  respect  of  damages  for,  304. 
as  to  certain  actions  of,  by  insolvent,  265. 

Trader— 

as  to  the  term  trader  and  interpretation  of,  457. 

Transfer  of  Proceedings.    See  Proceedings. 

Triai,— 

by  jury,  17. 

new  trial,  18. 

power  to  grant  new  trial,  IS. 

Trustee,  167  to  189. 
election  of,  169. 
appointment  of,  157. 
trustees  in  succession,  157*  169. 
registration  of  persons  capable  of  being  trustees,  167. 
application  for  registration  to  be  by  motion,  642. 
application  to  be  advertised,  642. 
where  to  be  made,  643. 
affidavit  in  support,  643. 
application  to  cancel  registration,  643. 
security  by  trustee,  167,  643. 
amount  of  bond,  643. 
justification  by  sureties,  643. 
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Trustee — continued. 

execution  and  attestation  of  bond,  643. 
deposit  in  Court  in  lieu  of  bond,  643. 
bond  by  incorporated  company  or  guarantee  society,  644. 
deposit  of  bond  with  chief  clerk,  644. 
premium  not  to  be  allowed  against  estate,  644. 
assignment  of  bond,  644. 
confirmation  of  appointment,  170  to  172. 

chief  clerk  to  keep  register  books  of  registered  trustees  and  cancellation,  168. 
inspection  of  register,  168. 
enforcement  of  security,  168. 
opposition  to  registration,  168. 
cancelling  registration,  168. 

power  to  creditors  to  specially  appoint  any  person  as,  168. 
security  by  such  person,  168. 
registration  of  such  person,  169. 
cancellation  of  such  registration,  169. 
proceedings  in  case  of  vacancy  in  office  of,  169,  170. 
removal  of,  by  Court,  172  to  174. 
removal  of,  by  creditors,  173. 
objection  by,  to  jurisdiction  of  Court,  8. 
proof  of  election,  appointment  and  confirmation  of,  32. 
warrant  of  attachment  by,  37. 
attachment  of  estate  by,  164  to  166. 
actions  by,  and  insolvent's  partners,  43. 

costs  of  obtaining  sanction  under  ss.  51  and  52,  Act  of  1897,  60. 
remuneration  and  costs.     See  Costs  and  Fett. 
not  to  share  remuneration,  65. 
contravention  is  misdemeanour,  65. 
Court  may  disallow  remuneration  for  solicitation,  66. 
as  to  petitioning  for  sequestration  of  a  debtor's  estate,  86. 
summoning  of  general  meetings  by,  155. 
directions  to,  by  creditors,  157,  158,  169,  177. 
limitation  of  voting  power  as  to  remuneration,  159. 
duty  of  assignee  to,  166. 
accounting  by  assignee  to  trustee,  166. 

accounting  by  trustee  in  liquidation  by  arrangement  to  trustee  under  seques- 
tration, 656. 
accounting  by  trustee  to  insolvent  in  case  of  surplus,  344. 
bond  fide  acts  of,  protected,  170. 
resignation  and  discharge  of,  174,  175. 
accounting  by,  resigning,  175. 
delivery  of  papers,  &c,  175. 
discretion  of,  as  to  management  of  estate,  176. 
appeal  to  Court  from  trustee's  discretion,  176. 
control  of  Court  over,  176,  177. 
power  of,  to  apply  for  advice  of  Court,  178. 

statement  of  account  to  be  furnished  by,  at  request  of  creditors,  178,  337,  338. 
to  furnish  list  of  creditors,  179. 
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preparation  of  schedule  and  balance-sheet  of  insolvent's  property,  179. 

report  as  to  insolvent's  accounts,  conduct,  Ac,  179. 

investigations  to  be  made  by  direction  of  Court,  179. 

as  to  getting  in  and  disposal  of  property,  179,  183,  184. 

collection  of  debts  by,  180. 

receiving  and  deciding  upon  proofs  of  debts,  ISO,  274,  275. 

carrying  on  business  of  insolvent  by,  180. 

bringing  or  defending  actions,  181. 

official  name  as  to  suing,  contracts  and  engagements,  181. 

compromising  actions,  181. 

taking  legal  advice,  181. 

proceeding  with,  discontinuing  or  defending  actions  pending,  181 . 

effect  on  actions,  &c,  of  appointment  of  new  trustee,  181,  182. 

practice  of  Supreme  Court  as  to  non-abatement  of  actions  by  insolvency  or 

death,  182. 
actions  by  creditor  where  trustee  refuses  to  act,  183. 
dealings  with  estates  tail,  183. 
exercise  of  powers  and  execution  of  deeds,  183. 
as  to  giving  receipts,  184. 
as  to  proving  debts,  184. 

power  of,  requiring  sanction  of  creditors  or  committee  of  inspection,  185. 

(a)  mortgaging  property,  185. 

(b)  arbitrations  and  compromises  with  debtors  and  creditors  and  claims,  185. 

(c)  divisions  of  property  in  kind,  185. 

exoneration  of  persons  dealing  with,  185. 

liability  of,  for  money,  &c,  received  by  him  aud  claimed  by  others,  186. 

course  for,  to  adopt  as  to  same,  186. 

liability  of,  to  estate  on  becoming  insolvent,  187. 

liability  of,  as  to  costs,  66,  67,  68. 

fiduciary  character  of,  187. 

dealings  with  estate,  187,  188. 

liability  as  to  wrongful  acts  of  messenger,  188. 

liability  as  to  loss  by  agents,  188. 

liability  for  co-trustee's  acts,  189. 

personal  liability  of,  for  rent,  189. 

duties  of  the  official  accountant  as  to  matters  relating  to  the  registration, 

appointment,  security  and  conduct  of  assignees  and  trustees,  190,  191. 
duty  of  official  accountant  as  to  examination  of  accounts  and  calling  trustee 

to  account,  191. 

power  of  official  accountant  to  inspect  record,  cash,  and  other  books  and 
vouchers  of  trustees,  191. 

audit  of  accounts  by  official  accountant,  192. 

duty  of  official  accountant  as  to  annual  returns  of  trustee  and  power  to  apply 

for  removal  of  trustee,  193. 
power  of  official  accountant  as  to  unclaimed  funds,  193. 
right  of  official  accountant  to  books,  &c. ,  on  resignation  of,  193. 
power  of  official  accountant  to  oppose  trustee's  application  to  resign,  193. 
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power  of  official  accountant  to  summon  creditors  to  consider  conduct  of 

trustee,  193. 
power  of  official  accountant  to  act  as  trustee  or  assignee  in  sudden  emergency, 

194. 
power  of  committee  of  inspection  to  appoint,  197. 

duty  of  committee  of  inspection  as  to  trustee's  books  and  documents,  198. 
duty  of  committee  of  inspection  as  to  trading  account  of  trustee,  198. 
limitation  of  claim  to  land  by,  201. 
is  legal  representative  of  debtor,  201. 
nature  of  order  confirming,  201. 
vesting  of  estate  in,  200-203. 

validity  of  lawful  acts  of,  unaffected  by  death,  resignation  or  removal,  203. 
as  to  disclaimer  of  onerous  property  by,  210. 
liability  of  trustee  as  to  non-diBclaimed  property,  211. 
duty  of  as  to  after-acquired  property,  214,  215. 
transmission  of  proofs  to,  273. 

duty  of,  as  to  proofs  and  as  to  admission  or  rejection  of  same,  274. 
appeal  from  decision  of,  275. 
filing  of  proofs  by,  275. 

may  administer  oaths  in  relation  to  proofs,  35,  276. 
to  make  list  of  proved  creditors,  276. 
proof  of  debt  by,  in  insolvency,  283. 
proof  by,  for  debts  due  to  trust  estates,  298. 
joint  and  several  proof  on  breach  of  trust,  298. 
Statute  of  Limitations  as  to  ordinary,  298. 
Statute  of  Limitations  as  to,  in  insolvency,  324. 
redemption  by  trustee  of  security  held  by  creditor,  310. 
procedure  of  trustee  if  dissatisfied  with  assessment,  310. 
trustee  may  be  required  to  elect  whether  he  will  redeem,  310. 
power  of  trustee  to  require  security  referred  to  in  s.  121,  Act  of  1897,  to  be 

given  up,  311. 
duty  of,  as  to  declaration  and  distribution  of  dividends,  318-325. 
provision  in  case  of  creditor  appealing  as  to  rejection  by  trustee  of  a  proof, 
319. 

statutory  declaration  of,  before  declaring  dividend,  319. 

provision  by,  for  dividend  of  creditors  residing  at  a  distance,  322. 

liability  of  assignee  or,  as  to  distribution  of  dividends,  323. 

liability  of,  as  to  dividends  withheld,  323. 

Court  may  order  assignee  or  trustee  to  submit  accounts  of  dividends  and  sums 
available  for  dividends,  324. 

account  by,  unclaimed  funds,  325. 

duty  of,  as  to  payment  of  percentage  to  Treasury,  326. 

of  deceased  person's  estate  may  apply  for  order  to  vest  real  estate,  330. 

to  keep  books,  331. 

the  record  book,  332. 

the  cash  book,  332. 

audit  of  same,  333. 

directions  as  to  same,  and  carrying  on  business,  332. 
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trustee  entitled  to  insolvent's  books,  papers,  or  documents,  218. 

report  of  trustee  as  to  position  of  estate  at  audit,  334. 

retention  of  moneys  from  bank  account  by  assignee  or  trustee,  334. 

payments  into  and  out  of  bank,  335. 

penalty  for  improper  retention  of  money,  336. 

payment  into  private  account  a  misdemeanour,  337. 

trustee's  statements  of  disposal  of  estate  and  accounts,  338,  550. 

trustee's  statements  of  assets  of  estate,  339. 

trustee's  annual  return,  339. 

direction  to,  as  to  holding  examinations,  356,  358. 

notice  to,  of  certificate  application,  374. 

report  of,  on  certificate  application,  375. 

the  Court  may  examine  or  permit  any  creditor  or  the  insolvent  to  examine 
the  trustee  on  certificate  application,  375,  386. 

notice  to,  of  dispensation  application,  376. 

non-compliance  by  insolvent  with  lawful  directions  of  trustee  or  assignee  an 
offence  under  8.  141,  Act  of  1890,  391. 

debts  due  to  insolvent  estate  by  insolvent  trustee  or  assignee  undischarged 
by  certificate,  399. 

report  of,  on  release,  407. 

appointment  of,  in  liquidation  by  arrangement,  421. 

appointment  of,  by  Court  in  liquidation  by  arrangement,  421. 

removal  and  death,  and  new  appointment  of,  in  liquidation  by  arrangement, 

421. 
evidence  of  trustee's  appointment  in  liquidation  by  arrangement,  422. 
application  of  Acts  to,  in  liquidation  by  arrangement,  422. 
report  of,  in  liquidation  by  arrangement,  425. 

form  of,  425. 
release  of,  in  liquidation  by  arrangement,  426. 
appointment  of,  in  composition,  430. 
security  by,  in  composition,  430. 

cases  in  which  the  Court  may  appoint,  in  composition,  430. 
application  of  Acts  to  in  composition,  430. 
default  by,  in  composition,  436. 

form  of  notice  by,  to  creditors  who  have  not  proved  in  composition,  437. 
under  deed  of  arrangement,  functions,  powers,  &c,  448. 

duties,  liabilities  and  responsibilities  of  and  accounting  by  trustee  in  insol- 
vency apply  as  nearly  as  may  be  to  trustees  in  liquidation  by  arrangement 
or  composition  or  under  a  deed  of  arrangement,  570. 
meaning  of  "  trustee  "  in  Rules  of  1898,  586. 

Trust  Estate — 

sequestration  of,  77. 

Trust  Property — 

does  not  vest  in  trustee,  250. 
express  trusts  not  only  excepted,  250. 
specially  appropriated  property,  250. 
the  rule  of  Ex  parte  Waring \  251. 
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Unliquidated  Damages.    See  Damages. 

m 

Vesting  of  Estate.    See  Estate. 

Voluntary  Sequestration— 
costs  of,  54. 
individual  estates,  71. 
the  petition,  71. 

particulars  of  schedule  and  verification,  71. 
dispensing  with  particulars,  72. 
approximate  or  preliminary  schedules,  72. 
chief  clerk  to  telegraph  chief  clerk  at  Melbourne,  72. 
chief  clerk  to  forward  copy  order  to  Registrar-General,  72. 
lodging  of  office  copy  by  party  obtaining  order  with  Registrar-General,  72. 
registration  by  Registrar-General,  73. 
registration  of  order  by  sheriff,  73. 
chief  clerk  may  notify  sheriff  by  telegraph,  73. 
continuation  of  proceedings  on  death  of  debtor,  73. 
power  to  stay  proceedings,  73. 
petition  by  uncertificated  insolvent,  71  (note  c). 
amending  and  setting  aside  of  order,  74,  10. 
who  may  question  validity  of,  75. 

effect  of  sequestration  of  estate  of  one  or  more  partners  in  a  firm,  75. 
effect  of  sequestration  of  partnership  estate  on  individual  estates,  75. 
deceased  persons'  and  trust  estates,  77. 

Voluntary  Settlements.     See  Settlements. 

Void — 

meaning  of  "  void  against  the  trustee  "  in  settlements  and  other  deeds  or 
documents,  222.     And  see  Addenda. 

Voting — 

proxy  not  to  vote  in  certain  cases,  158,  159. 

limitation  of  voting  power  of  certain  persons  as  to  remuneration,  158,  159. 

by  authorised  agent,  160. 

as  to,  when  proofs  objected  to,  160. 

by  preferential  creditors,  161. 

as  to  unliquidated  or  contingent  claims,  161. 

by  secured  creditors,  161. 

on  current  bill  of  exchange,  161. 

by  partners  or  administrators,  162. 

by  partnership  creditor  against  insolvent  partner  of  firm,  162. 

as  to  separate  creditors  in  a  joint  adjudication,  162. 

powers  of  chairman  as  to,  162. 

by  creditors  in  number  and  value,  162. 

in  liquidation  by  arrangement,  423. 

Wages.    See  Proof  of  Debt,  Preferential  Debts. 

Waring,  Ex  parte,  the  rule  of,  251-252. 
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Warrants — 

commitment  to  prison  by,  27. 

application  for,  37. 

sealing  and  signing,  37. 

to  whom  addressed,  37,  602. 

custody  and  production  of  debtor,  603. 

of  attachment  by  assignee  or  trustee,  37. 

search  warrants,  38,  165. 

of  seizure  of  insolvent's  property,  38. 

for  arrest  of  insolvent,  38. 

as  to  examination  under  the  Acts,  39. 

of  committal  for  prevarication,  39. 

of  committal  for  contempt,  39. 

relating  to  the  certificate,  39. 

enforcement  of  warrants  of  the  English  Bankruptcy  Court,  39. 

apprehension  by,  of  person  refusing  to  attend  Court  or  produce  documents  on 

examination,  359. 
forma  of.     See  Forms. 

Witness.    And  see  Evidence  and  Examination. 
summons  to.     See  Summons  to  Witness. 
costs  of,  60,  61. 
conduct  money  to,  61. 
costs  against,  61. 
costs  as  to  counsel,  61. 

Words.     See  Interpretation  and  Meaning  of  Terms. 
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